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BAILOUTS, BONUSES, AND THE RETURN OF 

UNJUST GAINS 

TRACY A. THOMAS

 

In March 2009, ailing insurance giant American International Group 

(AIG) triggered a national outcry when it paid out $165 million in 

government bailout funds for employee bonus incentives.
1
 President 

Obama called the bonus payments an ―outrage‖ and promised that his 

administration would ―pursue every single legal avenue to block these 

bonuses and make the taxpayers whole.‖
2
 He chastised the firm for its 

audacity of using borrowed taxpayer monies to reward financial 

recklessness and greed. This was the same company, of course, who 

within days of receiving its first infusion of government cash in September 

2008, sent its executives on a half-million dollar boondoggle retreat at a 

fancy desert spa.
3
 And just several months after the initial fiasco, AIG 

tried to award $265 million in further bonuses,
4
 adding to performance 

bonuses of $454 million paid to employees and executives in 2008.
5
It was 

just over a year ago when AIG turned to the government for its survival. 

The government stepped in to assist AIG when the company faced 

imminent death from its risky financial derivative products that were 

backed by precarious mortgages.
6
 Fearful that the toppling giant would 

trigger a cataclysmic domino effect, the government authorized the bailout 

funds to keep AIG, and the entire U.S. financial sector, afloat.
7
 The 

 

 
   Professor of Law, The University of Akron. 

 1. Obama Tries to Stop AIG Bonuses: “How do they Justify this Outrage,” CNN.COM, Mar. 16, 

2009, http://www.cnn.com/2009/POLITICS/03/16/AIG.bonuses/index.html.  
 2. Id.  

 3. AIG, Spa, CHIC. TRIB., Oct. 8, 2008, http://www.chicagotribune.com/business/chi-aig-spa-

081008-ht,0,460884.story; Peter Whoriskey, AIG Spa Trip Fuels Fury on Hill, WASH. POST, Oct. 8, 
2008, at D1, available at http://www.washingtonpost.com/wp-dyn/content/article/2008/10/07/AR 

2008100702604.html?sid=ST2008100702063. 

 4. Lisa Lerer, Where’s the Outrage Over AIG Bonuses?, POLITICO, July 16, 2009, http://www. 
politico.com/news/stories/0709/25000.html; Brady Dennis and David Cho, AIG Prepares More 

Bonuses for Top Executives, L.A. TIMES, July 10, 2009, http://articles.latimes.com/2009/jul/10/ 

business/fi-aig10. 
 5. Jeremy Pelofsky & Lilla Zuill, AIG Reveals $455 Million in 2008 Performance Bonuses, 

REUTERS, May 5, 2009, http://www.reuters.com/article/newsOne/idUSTRE5446VC20090505.  

 6. Allegations of fraud and criminality by AIG executives have also emerged in the story of the 
company‘s demise. Scott Malone, Former General Re Ex Gets Probation in AIG Fraud, REUTERS, 

Sept. 15, 2009, http://www.reuters.com/article/rbssInsuranceProperty%20&%20Casualty/idUSN154 
2440320090915; Michael Corkery, The Criminal Case Against AIG, DEAL JOURNAL, http://blogs. 

wsj.com/deals/2009/09/11/the-criminal-case-against-aig/ (Sept. 11, 2009, 15:00 EST).   

 7. Press Release, United States Federal Reserve Board of Governors (Sept. 16, 2008), available 
at http://www. federalreserve.gov/newsevents/press/other/20080916a.htm. 

Wash U Law Repository



 

 

 

 

 

 

438 WASHINGTON UNIVERSITY LAW REVIEW [VOL. 87:437 

 

 

 

 

government agreed to loan AIG the money, now totaling over $173 

billion, collateralized with AIG‘s assets and an 80% equity ownership of 

the company.
8
 The first infusion of cash to AIG was authorized by the 

Federal Reserve in September 2008, supplemented with funds authorized 

in October by Congress in the $700 billion bailout bill, the Emergency 

Economic Stabilization Act (EESA), which established the Troubled 

Assets Relief Program (TARP).  

As a result of the AIG bonus debacle, the President and Congress took 

several steps to try and avoid these problems in the future. In the EESA, 

Congress gave the Treasury Secretary the power to require these troubled 

financial institutions to meet appropriate standards for executive 

compensation, but did not directly prohibit the type of employee bonuses 

at AIG.
9
 The subsequent American Recovery and Reinvestment Act 

(Recovery Act), passed in February 2009 after the transition to the Obama 

administration, added significant new restrictions for highly-paid 

executives of financial institutions that receive TARP assistance, including 

prohibitions against paying bonuses, retention awards, or incentive 

compensation, except as payments of long-term restricted stock.
10

 

President Obama also installed Kenneth Feinberg, former special master 

of the 9/11 Fund, as the pay czar to oversee all employee bonuses and 

 

 
 8. Press Release, supra note 7; Edmund L.Andrews, Michael J. de la Merced & Mary Williams 
Walsh, Fed’s $85 Billion Loan Rescues Insurer, N.Y. TIMES, Sept. 17, 2008, at A1, available at 

http://www.nytimes.com/2008/09/17/business/17insure.html?hp. CEO Edward Liddy told Congress 

that the company would be able to pay back the government in three to five years. Brady Dennis, AIG 
Could Repay U.S. in 3 to 5 Years, Chief Tells Congress, WASH. POST, May 14, 2009, http://www. 

washingtonpost.com/wp-dyn/content/article/2009/05/13/AR2009051301548.html?sid=ST2009051400

044.  
 9. Emergency Economic Stabilization Act of 2008, Pub. L. No. 110-343, § 111, 122 Stat. 3765 

(2008) (EESA). In the aftermath of AIG, the House passed a bill amending the EESA executive 

compensation provisions to prohibit unreasonable and excessive compensation and compensation not 
based on performance standards, including payments made pursuant to pre-existing contracts. Pay for 

Performance Act of 2009, H.R. 1664, 111th Cong. (2009); see also H. REP. NO. 111-64 (2009). Prior 

to the EESA, Congress in the Housing and Economic Recovery Act, passed in July 2008 to address the 
mortgage crisis, imposed restrictions on compensation for executives of federal home loan banks, 

Fannie Mae, and Freddie Mac, and limited golden parachute payments to executives. H.R. REP. NO. 

111-50, at 3 (2009). 
 10. Pub. L. No. 111-5, § 7001, 123 Stat. 115 (2009). The House subsequently passed additional, 

broader regulations on executive compensation. Corporate and Financial Institution Compensation 

Fairness Act of 2009, H.R. 3269, 111th Cong. (2009) (requiring non-binding shareholder voting on 
executive pay, compensation committees, and prohibition of ―risky‖ incentive payments); see also 

Andrea Fuller, House Backs Limits on Pay to Executives, N.Y. TIMES, Aug. 1, 2009, at B1, available 
at http://query.nytimes.com/gst/fullpage.html?res=9D0CE1DF143CF932A3575BC0A96F9C8B63. 

Some of these ideas have been proposed in the past, including in then-Senator Barack Obama‘s 

proposed Shareholder Vote on Executive Compensation Act, S. 1181, 110th Cong. (2007), and 
Senator Hillary Clinton‘s proposed Corporate Executive Compensation Accountability and 

Transparency Act, S. 2866, 110th Cong. (2008).  

http://digitalcommons.law.wustl.edu/lawreview/vol87/iss2/6
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payments for companies receiving large amounts of bailout funds, 

including AIG.
11

  

AIG‘s loophole for its past payments is that the Recovery Act contains 

an express exception permitting bonuses that were payable pursuant to 

written employment contracts executed prior to the passage of the act.
12

 

AIG argued that its incentive payments were issued pursuant to pre-TARP 

employment contracts and thus were mandatory. Not everyone agreed, 

with legal commentators noting many situations in which AIG would not 

have been obligated to perform under the contract, such as the employee‘s 

failure to meet performance standards, impossibility caused by the 

eminent bankruptcy, or the employee‘s unclean hands.
13

 Yet, technically 

immune from the legal restrictions, AIG sought to pay additional bonuses 

of even larger amounts in July 2009—though it subsequently thought 

better of the payments and decided to hold off.
14

 Other bailout firms as 

well, like Citigroup and Bank of America, used taxpayer assistance to pay 

financial rewards to employees.
15

 The extravagance thus continues, with 

little change in the motivations or operations of Wall Street. But everyone 

and their congressperson seem to appreciate that AIG has done something 

wrong here. AIG‘s flaunting of its newfound government riches in the face 

 

 
 11. Justin Fox, The Crackdown on Executive Pay: Should Executive Pay Be Regulated?, TIME, 

Aug. 10, 2009, http://www.time.com/time/magazine/article/0,9171,1913766,00.html; Deborah 

Solomon, U.S. Pay Czar to Rework Contracts Deemed High, WALL ST. J., July 27, 2009, at A1, 
available at http://online.wsj.com/article/SB124865384313282569.html (listing companies as 

Citigroup Inc., Bank of America Corp., American International Group Inc., General Motors Co., 

Chrysler Corp., Chrysler Financial, and GMAC Financial Services Inc.). 
 12. Pub. L. No. 111-5, supra note 10, § 7001(b)(3)(D)(iii). The exception was inserted into the 

act at the request of the Obama Administration who wanted to avoid jeopardizing the Recovery Act 

with legal challenges to the potential governmental impairment of existing contracts. H.R. REP. NO. 
111-64, supra note 9. See Mary Williams Walsh, U.S. Pay Czar Once Again Tries to Trim A.I.G. 

Bonuses, N.Y. TIMES, Oct. 14, 2009, B1, available at http://www.nytimes.com/2009/10/14/business/ 

14pay.html?scp=1&sq=aig%20bonus&st=cse. A recent report of a special investigator has placed the 

blame on the lack of oversight at the Treasury Department for failing to appreciate the scope of the 

AIG bonus situation and stop it. Geithner “Ultimately Responsible” for the AIG Missteps, NPR.ORG, 
Oct. 14, 2009, http://www.npr.org/templates/story/story.php?storyId=113784623&ft=1&f=1001. 

 13. See, e.g., Lawrence A. Cunningham, Op-ed., A.I.G.’s Bonus Blackmail, N.Y. TIMES, Mar. 18, 

2009, at A27, available at http://www.nytimes.com/2009/03/18/opinion/18cunningham.html?_r=1; 
―When Bonus Contracts can be Broken,‖ Room for Debate, http://roomfordebate.blogs.nytimes.com/ 

2009/03/17/when-bonus-contracts-can-be-broken/ (Mar. 17, 2009, 18:25 EST); T. Leigh Anenson & 

Donald O. Mayor, ―Clean Hands‖ and the CEO: Equity as an Antidote for Excessive Compensation 
(Aug. 19, 2009) (unpublished manuscript, on file with author). 

 14. Lavonne Kuykendall, AIG Held Off Bonuses Planned for Last Week, WALL ST. J., July 24, 

2009, at M2, available at http://online.wsj.com/article/SB124830928749274281.html. 
 15. Fuller, supra note 10; Stephen Bernard, Cuomo Details Bonuses Paid by Banks that Got 

Federal Bailout Funds, AP, July 31, 2009, http://www.boston.com/business/articles/2009/07/31/ 

cuomo_details_bonuses_paid_by_banks_that_got_federal_bailout_funds/.  
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of desperate taxpayers losing their homes, jobs, and retirement funds 

raises the collective ire and seems to demand some type of response.    

Congress reacted quickly to the populist outrage, initially agreeing with 

the President and proposing a bill ―to require the Secretary of the Treasury 

to pursue every legal means to stay or recoup certain incentive bonus 

payments and retention payments made by American International Group, 

Inc.‖
16

 The House also took more strident measures, seeking to recoup the 

money through a 90% excise tax on the employee payments.
17

 The House 

Judiciary Committee responded to the AIG-like extravagance with the 

aptly-named ―End Greed‖ Act (End Government Reimbursement of 

Excessive Executive Disbursements), though it was quickly defeated.
18

 

The End Greed Act would have authorized the Justice Department to sue 

for the return of bonuses given to employees of companies that have 

received more than $10 billion from the government and authorize the 

Attorney General to limit executive compensation at ten times the average 

non-management employee, as a company would have to do in 

bankruptcy.
19

 The End Greed Act was modeled on principles of 

bankruptcy law and fraudulent transfer cases where a person transfers his 

assets to a friend rather than repaying debts or where an asset transfer is 

made by an entity in a precarious financial condition in exchange for less 

than reasonably equivalent value.
20

 These legislative options, however, 

were quickly squelched, leaving AIG essentially immunized from its past 

wrongdoing.     

The question remains whether existing legal avenues are available to 

curtail the continued bilking of taxpayer funds. A good solution might 

have been to revise the terms of the loan to prohibit payments of bonuses. 

This reformation type of remedy would have rewritten the original deal to 

restrict the use of bailout funds for bonuses or executive payments. 

However, reformation requires an original meeting of the minds in 

agreement on the terms, which was mistakenly omitted from the written 

contract.
21

 Here, there was no mistake. The agreement between AIG and 

the government contained no restrictions on the use of the funds. Thus, 

 

 
 16. H.R. 1577, 111th Cong. (2009). 
 17. AIG Key Executives Bonus Accountability and Capture Act, H.R. 1598, 111th Cong. (passed 

Mar. 19, 2009); see also Greg Hitt, Drive to Tax AIG Bonuses Slows, WALL ST. J., Mar. 25, 2009, at 

A1, available at http://online.wsj.com/article/SB123794222776332903.html. 
 18. H. R. 1575, 111th Cong. (2009) (as reported by the Judiciary Committee). 

 19. H.R. REP. NO. 111-50, at 2–3 (2009). 
 20. Id. at 3. 

 21. 2 DAN B. DOBBS, LAW OF REMEDIES § 11.6 (1992). 

http://digitalcommons.law.wustl.edu/lawreview/vol87/iss2/6
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reformation and other more typical contract remedies like damages are 

unavailable here in the absence of a breach by AIG.  

One possible answer lies with the remedy of restitution. Restitution, 

based on unjust enrichment, is a remedy directed at the defendant that 

requires the wrongdoer to return all ill-gotten gains.
22

 The goal is to return 

the defendant to the position it would have been in but for the wrongdoing, 

and prevent it from profiting at the plaintiff‘s expense. While some might 

consider the idea of an unjust enrichment remedy a ―hail Mary‖ pass,
23

 this 

long shot provides a good analytical foundation to funnel the public 

outrage towards a legal resolution based on justice.
 
 

RESTITUTION 

Restitution is aimed at requiring the defendant to disgorge all 

wrongfully acquired gains in order to prevent the defendant from profiting 

in an unfair way.
24

 Restitution is a gap-filler—it is a type of remedy that 

historically developed to address the gaps of the common law and the 

rules of equity.
25

 ―The spirit behind the law of unjust enrichment is to 

apply the law ‗outside of the box‘ and fill in the cracks where common 

civil law and statutes fail to achieve ‗justice.‘‖26
   

A gap-filling remedy is just what is needed in the case of AIG. There is 

no existing remedy for damages or injunctive relief available because there 

is no express legal duty that AIG has breached. Most people on the street, 

however, think that AIG seems to be getting some unfair advantage here at 

the expense of the taxpayers. Restitution provides an alternative cause of 

action that becomes an actionable claim for unjust enrichment. Here, AIG 

was clearly enriched by the monies paid to it by the government pursuant 

to the bailout agreement. The real question is whether there is anything 

unjust about this. 

It might be argued that AIG‘s conduct constituted a type of breach of 

fiduciary duty. The breach would stem from an allegation that AIG 

mismanaged public funds through its dissipation of governmental loans, 

 

 
 22. RESTATEMENT OF RESTITUTION § 1 (1937). 

 23. Christopher Beam, Unjustly Enriched: Can Obama Take Back the AIG Bonuses?, SLATE, 
Mar. 17, 2009, http://www.slate.com/id/2214054/. 

 24. RESTATEMENT OF RESTITUTION § 1 (1937); see also DAVID LEVINE, DAVID JUNG & TRACY 

THOMAS, REMEDIES: PUBLIC AND PRIVATE 717–23 (6th ed. 2009). 
 25. Douglas Laycock, The Scope and Significance of Restitution, 67 TEX. L. REV. 1277, 1278 

(1989). 

 26. George Roach, How Restitution and Unjust Enrichment Can Improve Your Corporate Claim, 
26 REV. LITIG. 265, 268 (2007).  
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which the company was obligated to repay. The company took the funds 

from the taxpayers under a plea of collapse, then turned around and used 

them for employee perks. The CEO implicitly acknowledged as much, 

admitting that the company made mistakes and should be a good steward 

of the public‘s monies.
27

 Some employees seemed to recognize the 

unjustness of the conduct as well, voluntarily refusing to accept the 

bonuses or returning bonuses already paid.
28

 Identifying the broader 

fiduciary breach converts the case from a mere contractual dispute to one 

of heightened culpability. In one U.S. Supreme Court case on restitution, 

Snepp v. United States,
29

 the Court similarly looked behind the scenes of a 

technical breach of contract case to find an underlying breach of trust.  In 

Snepp, a former CIA official failed to get administrative clearance for a 

book he was writing on his experiences as an agent in the Vietnam War.
30

 

The government admitted that Snepp did not disclose any national secrets, 

which was the purpose for the preclearance rule, but nevertheless argued 

that more was at stake than mere technical non-compliance. The Court 

agreed, looking to the nature of the confidential relationship between the 

agent and the CIA to find an ―extremely high degree of trust‖ that the 

agent had breached.
31

 So too, in the case of AIG, the nature of the 

relationship between AIG and the government in the context of this 

economic crisis suggests a heightened degree of trust and fiduciary duty 

that goes beyond the four corners of the bailout agreement.  

The fiduciary unjustness of AIG‘s actions is further supported by the 

concept of the ―equitable clawback.‖ This doctrine of corporate law allows 

a corporation to require the return of contractually agreed upon employee 

bonus payments when it is later determined that the employee does not 

merit the payment.
32

 The Securities and Exchange Commission has a 

similar tool available to it in the clawback provision of the Sarbanes-Oxley 

Act, which allows it to reclaim compensation paid to a CEO of a company 

involved in accounting fraud even where the executive was innocent of the 

wrongdoing.
33

 The concept of corporate clawback is derived from the 

 

 
 27. Scott Neuman, AIG Chief Asks Execs to Return Half of Bonuses, NPR, Mar. 18, 2009, 

http://www.npr.org/templates/story/story.php?storyId=102040077.  
 28. Id. 

 29. 444 U.S. 507 (1980). 

 30. Id. at 508. 
 31. Id. at 510–11. 

 32. Manning Gilbert Warren, III, Equitable Clawback: An Essay on Restoration of Executive 

Compensation, at 3 (May 19, 2009), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_ 
id=1407129. 

 33. Joanna Chung, “Clawback” Marks Tougher SEC Stance, FINANCIAL TIMES, July 28, 2009, 

http://www.ft.com/cms/s/0/bca3a520-7b97-11de-9772-00144feabdc0.html?ftcamp=rss&nclick_check=1; 

http://digitalcommons.law.wustl.edu/lawreview/vol87/iss2/6
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breach of fiduciary duty, but operates as an equitable notion of 

restitution.
34

 The theory is that the employee has received an unjust benefit 

by getting money that was not properly earned. This theory fits in the case 

of AIG. Employees getting the incentive payments to stay on are the same 

employees who have made the disastrous business decisions that led to the 

company‘s downfall. In this context, the retention of the benefit by an 

undeserving employee would be unjust. 

There is a good argument to be made then that the level of unjustness is 

sufficient to establish the viability of restitution as a remedial 

mechanism—if the proper procedure is available. Restitution theory 

generally requires that the courts proceed through the formal restitutionary 

devices and procedures developed historically.
35

 While scholars have 

argued that these devices are merely fictions and needless formalities 

recalling the antiquated writ system of old England,
36

 the Supreme Court 

has held on to the formalism of restitution that works as a gatekeeper to 

streamline the potential for restitution‘s equitable expansion.
37

 The outrage 

at the unjust enrichment of AIG must thus be cabined into one of the 

available restitution devices: partial rescission, constructive trust, or 

accounting for profits. 

PARTIAL RESCISSION  

The President or Congress might attempt to rescind the bailout 

agreement with AIG. Rescission is a legal theory of restitution that cancels 

the contract and returns both parties to their original, pre-contract 

position.
38

 This would cancel the agreement between the government and 

AIG for the bailout loans and require AIG to return all of the monies 

 

 
Phred Dvorak, SEC Orders Ex-CEO to Return Pay, WALL ST. J., July 23, 2009, http://online. 

wsj.com/article/SB124831208417074457.html (describing case seeking forfeiture of bonuses and 
stock sale profits from a former CEO after false accounting by other executives caused the company to 

inflate earnings); accord David Scheer et al., SEC Demands Ex-CSK Chief Forfeit Pay in Landmark 

Case (Update1), BLOOMBERG, July 23, 2009, http://www.bloomberg.com/apps/news?pid=20601103& 
sid=aqI28XZcPPHw (predicting that case will create strong precedent for other cases); see also 

Rachael E. Schwartz, The Clawback Provision of Sarbanes-Oxley: An Underutilized Incentive to Keep 

the Corporate House Clean, 64 BUS. LAW. 1, 5 (2008) 
 34. Warren, supra note 32, at 3. 

 35. See LEVINE, supra note 24, at 720–21. 

 36. See, e.g., Chaim Saiman, Restating Restitution: A Case of Contemporary Common Law 
Conceptualism, 52 VILL. L. REV. 487, 509 n.102 (2007); Tracy A. Thomas, Justice Scalia Reinvents 

Restitution, 36 LOY. L.A. L. REV. 1063, 1066 (2003). 

 37. See Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002) (interpreting term 
in federal employee benefits statute allowing actions for injunctions or other ―equitable relief‖ 

according to ancient forms of equity). 

 38. LEVINE, supra note 24, at 744. 
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received. Except that this result is not exactly what the government wants. 

It is not interested in the return of all of the $173 billion, as it still believes 

in the importance of keeping the company solvent. Instead, the 

government would want only the return of the funds misappropriated to 

employee bonuses through the remedy of partial rescission.  

Partial rescission, however, is not generally available, as it is said that a 

contract must be canceled in toto.
39

 A party cannot cancel only the 

unfavorable parts of a contract, leaving the remaining terms in place 

because a party might get a windfall by retaining the benefits of a contract, 

without the burdens.
40

 The legal rules provide that a court must cancel the 

contract in its entirety, unless the provision to be rescinded is severable 

from the rest of the contract.
41

 In the case of AIG, the government loans 

might be divisible into the various installments paid or the bonus payments 

could be severed from the bulk of the loans. Partial rescission is also 

possible in the case of ―extreme circumstances.‖
42

 Cases of extreme 

circumstances ―do not lend themselves to satisfactory abstract statement 

and rest largely upon their peculiar facts,‖ but have been used in a few 

cases when important to a just result and where good faith ends.
43

 The 

flexibility of equitable restitution supports the use of partial rescission in 

the extreme circumstance of AIG, especially as the government is not 

seeking to avoid its burdens under the contract associated with the risk of 

loan repayment.
44

  

 

 
 39. 17A AM. JUR. 2D Contracts § 533 (2009). But see Kenneth W.H. Ng, Partial Rescission—

Opportunity Missed, 37 HONG KONG L.J. 1 (2007) (arguing in favor of the doctrine of partial 

rescission).  
 40. AM. JUR. CONTRACTS § 533, supra note 38; see also City of Raton v. Ark. River Power 

Auth., No. 08-0026, 2009 WL 1231970, at *24 (D. New Mex. Mar. 12, 2009); Rancourt v. Verba, 678 

A.2d 886, 888 (Vt. 1996). 
 41. See First Am. Title Ins. v. Lawson, 827 A.2d 230 (N.J. 2003) (partially rescinding 

professional insurance contract for two law partners who committed malpractice, but retaining contract 

for third, innocent partner); County of Morris v. Fauver, 707 A.2d 958 (N.J. 1998) (holding that 
payment provisions of contract for housing prisoners was not severable from the rest of the contract). 

 42. See, e.g., Costley v. State Farm Fire and Cas. Co., 894 S.W.2d 380 (Tex. Ct. App. 1994); 

Woodlawn Theatre Co. v. Cont‘l Sec. Corp. of Ala., 185 So. 763 (Ala. 1939). 
 43. AM. JUR. Contracts § 533, supra note 39. See also Veazie v. Williams, 49 U.S. (8 How.) 134 

(1850) (rescinding part of an auction agreement because of fraudulent bidding, retaining the sale of the 

mill but rescinding the false bid price, because of the party‘s unclean hands); St. Luke‘s United 
Methodist Church v. CNG Dev. Co., 663 S.E.2d 639 (W.Va. 2008) (allowing remedy of partial 

rescission to cancel part of oil and gas lease for undeveloped part of land, but continuing lease as to 

currently producing part of tract). 
 44. See City of Raton, at *26 (suggesting that partial rescission would be appropriate to allow 

rescission of part of agreement for electric power while retaining the remaining terms of the 

agreement); Vadasz v Pioneer Concrete (SA) Pty Ltd. (1995) 184 C.L.R. 102 (Austl.) (permitting 
partial rescission to enforce debt guarantee contract for future, but not past, corporate debts, because 
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The real problem with a rescission remedy for AIG is whether the 

nature of the unjustness is the kind of wrongdoing courts have required for 

rescission. Cancellation of a contract has been limited by the courts to 

wrongs such as fraud, duress, mistake, and substantial breach of contract.
45

 

While the American public would like to think AIG defrauded the 

government, it is unlikely that AIG‘s actions rise to that level. Instead, the 

government might allege unilateral mistake in believing that the bailout 

loan would be used to keep the company functioning rather than paying 

for excessive, discretionary spending.
46

 It is difficult, however, to argue 

that the government was mistaken about this fact, given that it knew of 

AIG‘s intent to pay the bonuses with bailout funds at least as of February 

2009 when it inserted the bonus exemption into the legislation.  

CONSTRUCTIVE TRUST 

The government might also pursue another restitutionary device: the 

constructive trust. A constructive trust is a fictional trust imposed as a 

remedy to prevent unjust enrichment. The theory of the constructive trust 

hypothesizes that the wrongdoer acts as a trustee for the plaintiff and must 

return the money to the plaintiff/beneficiary, along with any 

appreciation.
47

 The restitution device is most often used to remedy certain 

types of wrongdoing involving fraud, breach of trust, or breach of 

fiduciary duty, harkening back to the remedy‘s historical derivation from 

equitable trust law, though it is not limited to those situations.
48

 The 

constructive trust would be a logical choice here, as AIG‘s actions could 

be conceptualized as a breach of fiduciary duty, as discussed above.  

The constructive trust option offers one practical advantage—tracing. 

Tracing is available with the constructive trust to allow the court to trace 

or follow the bailout funds into the hands of third parties and obtain their 

recovery. Here, the funds directed to AIG were transferred into the hands 

of the individual employees. Tracing rules would allow the government to 

reach out to sue those employees directly based on the wrongdoing of the 

 

 
plaintiff would not have agreed to the past debts absent a misrepresentation and he did not seek to 

avoid burdens for future debts). 
 45. LEVINE, supra note 24, at 745. 

 46. A contract may be rescinded for a mistake when ―(a) the effect of the mistake is such that 

enforcement of the contract would be unconscionable, or (b) the other party had reason to know of the 
mistake or his fault caused the mistake.‖ RESTATEMENT (SECOND) OF CONTRACTS § 153 (1979). 

 47. JAMES M. FISCHER, UNDERSTANDING REMEDIES 396–98 (2d ed. 2006). 

 48. LEVINE, supra note 24, at 772. 
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company to execute the return of the funds.
49

 Tracing would end if the 

monies were transferred to a bona fide purchaser for value, someone to 

whom the money was given for value and without notice of the fiduciary 

breach.
50

 The AIG employees may (or may not) have provided value by 

their employment services. After all, it was these services that led to the 

downfall of the company. More significantly, the employees were well 

aware of the company‘s breach of fiduciary duty and the concurrent 

outrage of misappropriating the bailout funds through the employee 

payments. In the absence of this good faith, a court could trace the bailout 

funds into the hands of the employees and order their return.  

ACCOUNTING FOR PROFITS  

A more tailored, and perhaps the best legal claim to recover the 

misappropriated bailout funds, would be an accounting for profits. An 

accounting for profits requires the wrongdoer to account for the illegal 

gains by disclosing the specific amounts to the court.
51

 It then requires the 

disgorgement of those gains through monetary payment to the victim. 

There are no specific requirements for this claim other than the 

generalized proof of unjust enrichment, thus providing a technically easier 

mechanism than the constructive trust or rescission.  

The accounting for profits remedy has several advantages in the case of 

AIG. First, it requires the company to disclose the specific amount of 

government funds misdirected towards these bonuses and employee 

payments determined to be unjust. The disclosure, or lack thereof, has 

been a problem with AIG, which took several months and repeated 

congressional questioning to disclose the full magnitude of all of its bonus 

payments.
52

 Second, the accounting mechanism allows the company to 

identify specifically those bonus amounts that were voluntarily refused by 

the employees in whole or in part. This assists AIG in being able to 

 

 
 49. See, e.g., Harris Trust & Sav. Bank v. Salomon Smith Barney, Inc., 530 U.S. 238, 250 (2000) 

(citing 1 DOBBS, LAW OF REMEDIES, § 4.7(10) (2d ed. 1993)); Corp. of the President of The Church of 

Jesus Christ of Latter-Day Saints v. Jolley, 467 P.2d 984, 985 (Utah 1970) (constructive trust may be 
imposed on third party who receives money or property stolen or embezzled by another, if she is not a 

bona fide purchaser). 

 50. RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT § 58(2) (Tentative Draft 
No. 6, 2008). 

 51. See Joel Eichengrun, Remedying the Remedy of Accounting, 60 IND. L.J. 463, 468 (1985). 

 52. Pelofsky & Zuill, supra note 5; Christine Seib, et.al, AIG Refuses To Say Who Got $165 
Million of Bonuses as Obama Denounces “Greed,” TIMESONLINE, Mar. 17, 2009, http://business. 

timesonline.co.uk/tol/business/industry_sectors/banking_and_finance/article5920826.ece; see also H. 
REP. 111-84 (2009) (describing congressional request that Treasury disclose to Congress the full 

extent of knowledge about AIG bonuses). 
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precisely apportion the misappropriated monies so that it does not have to 

return funds that are not part of the unjust enrichment. 

Another key advantage of an accounting for profits is the likely 

availability of a jury trial. The other possible restitution remedies against 

AIG sound in equity, and thus would be tried to a judge rather than a 

jury.
53

 This would deprive the public of their ability, through their 

representatives on the jury, of the opportunity to weigh in on the equities 

of the case. The jury as a selection of ordinary people can best identify 

with the average taxpayer over the concerns of the economy and the 

betrayal by corporate America. An accounting for profits historically was 

both an equitable and a legal device, but the Supreme Court has held that a 

jury trial will often apply.
54

 Thus, an accounting might provide a 

preferable vehicle for the AIG mess because of its involvement of the jury.  

CONCLUSION 

Restitution was created to provide legal means of redressing injustices 

that otherwise would go unanswered. As Dan Dobbs, the author of the 

classic Remedies treatise, Law of Remedies, explained, ―[u]njust 

enrichment cannot be precisely defined, and for that very reason has 

potential for resolving new problems in striking ways.‖
55

 The restitution 

remedy continues to be an important part of the common law available to 

provide justice for new and evolving injustices like those presented by 

AIG. 

 

 
 53. Chauffeurs, Teamsters and Helpers, Local No. 391 v. Terry, 494 U.S. 558, 564 (1990). The 
Seventh Amendment preserves the right to jury trial only in ―suits at common law.‖ U.S. CONST. 

amend. VIII. 

 54. Dairy Queen, Inc. v. Wood, 369 U.S. 469, 472–73 (1962) (quoting Beacon Theatres, Inc. v. 

Westover, 359 U.S. 500, 510–11 (1959)) (―Where both legal and equitable issues are presented . . . 

‗only under the most imperative circumstances . . . can the right to a jury trial of legal issues be lost 

through prior determination of equitable claims.‘‖). 
 55.  DAN B. DOBBS, LAW OF REMEDIES § 4.1(2) (2d ed. 1993).  
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