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Bringing Back the Twelve-Person Civil Jury

BY PATRICK E. HIGGINBOTHAM, LEE H. ROSENTHAL & STEVEN S. GENSLER

jury of 12 reso-
nates through the
centuries. Twelve-

person juries were a fix-
ture from at least the
14th century until the
1970s.! Over 600 years of
history is a powerful
endorsement.”? So too are
the many social-science
studies consistently show-

This might seem an odd time for an article about restoring
12-person civil juries. As we went to final editing, most courts had put
civil jury trials on hold due to the pandemic. We considered delaying
publication, but after thinking about it, we came to believe that this is a
critical moment.
Civil jury trials are already starting to return. As they do, some may
urge us to use smaller juries to reduce the size of venires and make
social distancing easier. We cannot ignore these practical points. But
neither should we let these short-term concerns overtake all else or
chart our long-term path. We have an opportunity, and a need, to

is that we are trying ever
fewer civil cases to ever
fewer jurors.

Federal judges often
put the most complicated,
high-stakes cases in the
hands of smaller juries.
Of the ten largest damage
awards in civil cases tried
to juries in federal courts
in 2019, seven were by

ing that a 12-person jury
makes for a better delib-
erative process, with more

remind ourselves why twelve jurors was for centuries the standard, and
why it remains so in criminal cases. The civil jury post-2020 may run a
little differently than it has before, but it remains a group tasked with

eight-person juries; one was
by a seven-person jury; one
was by a nine-person jury;

predictable (and fewer out-
lier) results, by a more
diverse group that is a more
representative  cross-sec-
tion of the community. To that, add the
benefit of engaging more citizens in the
best civics lesson the judiciary offers. To
all of that, add our common sense tell-
ing us that 12 heads are better than six,
or eight, or even ten.

History. Social science. Civics. Com-
mon sense. That's a powerful quartet.
And yet, most federal judges today
routinely seat civil juries without
the full complement of 12 members.
Why? Because in 1973 the United
States Supreme Court said it was
okay. Since then, the smaller-than-12-
person jury has become a habit. For

making consequential judgments through a collaborative process.
Whether those people are together in a courthouse or on a computer
screen, that process works best when jurors deliberate by the dozen.

many courts, it has become the default.

To test our shrunken-jury hypothesis,
we gathered data from 15 federal dis-
tricts over the three years from 2016
to 2018. The results are dramatic and
confirmed our worst fears. Over 60
percent of the trials in our study were
to juries of eight. It is the new normal.
No other size jury comes close. Only
one in eight civil trials is still heard and
decided by the traditional 12-person
jury. At the same time, the percent-
age of civil cases that end in a jury trial
continues to plummet, dropping to less
than 0.5 percent last year.? The result

and one was by a six-person
jury.* None of those cases
was tried to a 12-person
jury. We are not saying any
of these cases was wrongly decided.
These examples simply show that the
smallest juries can be, and are, asked to
decide some of the biggest cases.

History, social science, civics, and
common sense all tell us we have lost
our way. Smaller juries should be the
exception, and larger juries the rule.
We can change course, and we should
do it quickly. At the end of this essay,
we offer three concrete steps we think
can help.

To be clear, we don't propose
requiring a 12-person jury in all civil
cases. Rule 48 — which provides that »
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a “jury must begin with at least 6 and
no more than 12 members,” and that a
verdict be returned unanimously “by a
jury of at least 6 members” — rightly
allows more flexibility than that. We
want to remind judges, emphatically,
that the choice is theirs to make. We
ask that judges carefully consider the
benefits of 12 as the gold standard, and
not simply default to six, or eight, or
ten. And we hope that, for most cases,
12 will be the number.

A Brief History: The Path from
Twelve to “Six to Twelve”
The 12-person jury is a tradition trac-
ing back to at least 1066, when William
the Conqueror brought the practice of
trial-by-jury in civil and criminal cases
to England.’ Initially, jurors were more
like witnesses in that they were picked
because they knew something about
the facts at issue.® By the 1500s, jurors
no longer decided cases based on their
own knowledge, but based on the infor-
mation they received in court.” Over
time, jury service in England came to
be viewed as “the most representa-
tive institution available to the English
people.” Throughout the evolution of
the English civil jury, the traditional
number of jurors held constant at 12.
William Blackstone summarized the
importance of trials by 12 jurors in his
Commentaries:
[A] competent number of sensible
and upright jurymen, chosen by
lot from among those of the mid-
dle rank, will be found the best
investigators of truth, and the sur-
est guardians of public justice. For
the most powerful individual in
the state will be cautious of com-
mitting any flagrant invasion of
another’s right, when he knows
that the fact of his oppression
must be examined and decided by
twelve indifferent men ... .°

The Court held

that smaller juries
were constitutional
so long as they
provided the same
function as a
traditional 12-person
jury. Based on its
reading of the social-
science literature of
the day, the Court
saw no loss of
functionality ....
[T]he consensus
among social
scientists then and
since is that this was
lousy social science
and unwise policy.

The English colonists brought the
jury-trial right, with 12-person juries,
with them. In the colonies, the right
became even more important than in
England because it served as a shield
and protection against British oppres-
sion.!”® The Declaration of Independence
listed Britain’s efforts to deny the col-
onies “in many cases, of the benefits
of trial by Jury” as one of the reasons
justifying the revolt." During the colo-
nial period, the traditional number of
jurors remained constant at 12.12
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After the Revolution, all of the 13
original states continued the right to
a civil jury trial in different fashions.!
The original Constitution, of course,
contained no express provisions guar-
anteeing civil juries in the federal
courts, and that omission proved costly
as it gave the Anti-Federalists one of
their strongest arguments against
ratification.” The omission was rec-
tified by the adoption of the Seventh
Amendment, which preserves civil jury
rights as they existed at common law.'s
And “it was the settled understanding
at the time the Seventh Amendment
was drafted that a jury was comprised
of twelve, no more and no less.”®

For the next 180 years, the consti-
tutional requirement of a traditional
12-person juryin federal civil cases was
virtually unchallenged. The Supreme
Court did not often discuss civil juries
during this period, but whenever it did,
it clearly had 12-person juries in mind."”
In 1938, the 12-person-jury assumption
became enshrined in Rule 48 of the
Federal Rules of Civil Procedure, which
told parties that they could “stipulate
that the jury shall consist of any num-
ber less than twelve.”'® By all accounts,
judges and litigants alike took it as
gospel that a civil jury in federal court
would have 12 members unless the
parties agreed to a lesser number, and
few ever did.”

Things changed in the early 1970s,
dramatically, quickly, and unexpect-
edly. The 12-person standard started to
erode when the Supreme Court upheld
the constitutionality of a six-person
state-court criminal jury in Williams
v. Florida.?® In Williams, the Court held
that the tradition of 12-person juries
was a “historical accident, unneces-
sary to effect the purposes of the jury
system, and wholly without signifi-
cance ‘except to mystics.””?' The Court
held that smaller juries were consti-



Judicature

tutional so long as they provided the
same function as a traditional 12-per-
son jury.?2 Based on its reading of the
social-science literature of the day, the
Court saw no loss of functionality, and
therefore no reason to prevent states
from pursuing the cost savings many
claimed smaller juries would deliv-
er.”? As discussed below, the consensus
among social scientists then and since
is that this was lousy social science and
unwise policy.

While Williams involved criminal
juries in state courts, it was clear to
everyone that the decision’s rationale
would apply equally to civil juries in
federal court. Working from that prem-
ise, in 1971 the United States Judicial
Conference took the position that
civil juries should have six members
unless the parties stipulated to an even
smaller number.?* By the end 0f 1972, 56
of the 94 federal districts had changed
their local rules to permit six-person
juries in civil trials.?® In 1973, the
Court held in Colgrove v. Battin that
the Seventh Amendment permitted
six-person juries in civil cases, embrac-
ing the same functional approach it
developed in Williams.?* Here too,
the Court read the social science as
supporting (or at least not contradict-
ing) the conclusion that six-person
juries were just as good as 12-person
juries, formally freeing districts from
any constitutional obligation to seat
12-person civil juries.?

After Colgrove, the rout was on. The
Judicial Conference pressed Congress
for legislation setting the size of civil
juries at six.?® By 1978, just five years
after Colgrove, 80 of the 95 districts
had adopted local rules authorizing
juries of as few as six.? Awkwardly,
Rule 48 continued to speak in terms of
allowing parties to stipulate to juries of
fewer than 12, though the clear prac-
tice in the field was for courts to make

the choice for them. In 1991, the text
of Rule 48 was amended to catch up
with the reality on the ground, pro-
viding: “A jury must begin with at least
6 and no more than 12 members.”°
During the mid-1990s, the Civil Rules
Advisory Committee (chaired by Judge
Patrick Higginbotham) led an effort to
amend Rule 48 to return to tradition
and require 12-person juries. But that
effort came up just short of the finish
line when the proposal was narrowly
rejected by the Judicial Conference.”

And that’s where things stand
today. But it is important to under-
stand just where things stand. The
Supreme Court has never said that the
Seventh Amendment requires smaller
juries. Nor has the Court ever spoken
against the traditional 12-person jury.*
All the Court has ever said is that
the Constitution permits judges to
empanel smaller juries if they choose.
Rule 48 sends the same message. That’s
the key point. Whether to empanel six
or 12 or some number in between is a
choice for the judge to make.
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Civil Juries Today
How are federal judges using the dis-
cretion the Supreme Court has twice
given them — first through its inter-
pretation of the Seventh Amendment,
and then again through the 1991
amendment to Rule 48? The longstand-
ing sense is that smaller juries have
become the norm. That was our sense,
too. But when we went to look at the
data, we found none. Nobody had col-
lected it.*®* We decided to change that.
Thanks to extraordinarily helpful
Clerks of Court, we collected jury-size
data from 15 federal districts from
January 1, 2016, to December 31, 2018.
We selected the districts to get a rep-
resentative sample considering geog-
raphy, the size and mix of the district’s
civil docket, and population. Our sam-
ple includes districts covering major
coastal cities like the Southern District
of New York and the Central District
of California; smaller districts like
the Middle District of Florida and the
Western District of Oklahoma; and
districts mixing large urban and wide-

spread rural areas like the District of »

CIVIL JURY SIZE 2016-2018

10.4%
7 person

3.6%
other

11.7%
12 person |

6.4%
10 person

6.5%

9 person

61.4%
8 person
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Arizona, the District of Minnesota, and
the Southern District of Texas.

As shown in Table 1 [belowl], in the
15 districts in our study, there were a
total of 1,831 civil jury trials from 2016
to 2018 (and 22 in 2019). Of those, just
11.7 percent (214) began with juries of
12. Even adding in those that began
as juries of 13 or 14, the total percent-
age of juries that began with at least
12 members was still just 12.3 percent
(226).34 Taking it one step further and
adding in juries of 10 and 11, the per-
centage of juries that began with 10
or more members still totals only 20.0
percent (366). That means that only
one in five juries began with ten or
more members.

At the other end of the spectrum,
juries that began with just six mem-
bers were rare. Just 1.6 percent (30) of

In total, four out of
every five civil juries
begin with nine or
fewer members.

By far, the most
common size of civil
juries today is eight.

the juries began with only six members,
perhaps because of the fear of a mistrial
if any of the jurors was discharged and
the parties would not stipulate to a ver-
dict by fewer than six.* Moving higher
on the scale, 10.4 percent (191) of the
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juries began with juries of seven. And,
most significantly, 61.4 percent (1,125) of
the juries began with eight members.
Completing the spectrum, 6.5 percent
(119) of the juries began with nine jurors.

The numbers tell a clear story. In
total, four out of every five civil juries
begin with nine or fewer members.
By far, the most common size of civil
juries today is eight. It is the number in
the majority of cases (over 60 percent),
and no other number even comes close.
Courts are over five times more likely
to empanel ajury of eight than they are
to empanel a jury of 12. In short, juries
of eight are the new normal, and any-
thing else is the exception.

These statistics hold up when ana-
lyzed across the type of suit. As shown
in Table 2 (next page), for example, civil-
rights cases make up the largest cate-

TABLE 1. JURY PANEL SIZE BY DISTRICT (2016-18)

DISTRICT n

JURY PANEL SIZE

[ T N N I P T T ™
8 55 14 0 0 2 79

Arizona 0 0 0
California Central 1 1 240 12 3 1 1 0 0 269
California Northern 1 3 100 1 4 0 1 0 0 120
Colorado 0 21 49 30 32 1 22 0 0 155
Florida Middle 6 42 76 4 1 3 12 1 0 145
Florida Southern 4 32 114 13 4 0 0 0 1 168
lllinois Northern 3 10 120 1 32 15 83 1 2 271
(includes 22 cases from 2019)
Minnesota 0 0 4 1 1 0 27 0 1 34
New York Southern 1 12 148 16 23 1 3 0 0 204
Ohio Northern 0 0 17 0 0 0 29 4 0 50
Ohio Southern 2 3 26 2 5 0 0 0 0 38
Oklahoma Western 1 9 29 0 1 0 0 0 0 40
Oregon 0 19 30 3 3 1 0 0 0 56
Texas Southern 9 21 83 2 4 1 30 1 1 152
Washington Western 2 0 34 0 4 0 4 0 0 44
TOTAL 30 191 1125 119 117 23 214 7 5 1831
% of Cases by Panel 1.64 10.43 61.44 6.5 6.39 1.26 11.69 .38 .27
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gory in the data set, with a total of 703
jury trials. Of those, 74.1 percent (521)
began with juries of eight or fewer,
while only 13.9 percent (98) began with
juries of 12 or more. Contract cases
make up the next largest category,
with a total of 308 jury trials. Of those,
68.8 percent (212) began with juries of
eight or fewer, while only 14 percent
(43) began with juries of 12 or more.
The same pattern emerges with torts
(personal injury and personal prop-
erty) cases, the third largest category
with a combined total of 298 jury tri-
als. Of those, 71.8 percent (214) began
with juries of eight or fewer, while
only 11.7 percent (35) began with juries
of 12 or more. In virtually every sub-
ject category, juries of eight or fewer
were used a majority of the time. In
no subject category does the rate of
12-person juries come close to the rate
of eight-person juries.

These trends also hold up across
most of the individual districts we
examined, with some notable excep-
tions. In 12 of the 15 districts in our
study, juries of eight or fewer were
used in at least half of the cases. Eight
of those districts used juries of eight
or fewer more than 80 percent of the
time. Two districts (CA-C and OK-W)
used juries of eight or fewer more than
90 percent of the time. In contrast,
eight districts used juries of 12 or more
less than three percent of the time. In
those eight districts, the total numbers
of juries with 12 or more members
were three (NY-S), 2 (AZ), 1(CA-C, CA-N,
FL-S), and zero (OH-S, OK-W, OR).

But the data also reveal that a cul-
ture of using 12-person juries has held
firm in some districts. The District of
Minnesota, for example, used juries of
12 or more in 82.4 percent of its civil
jury trials during our study period.
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Juries of 12 or more were also the
majority in OH-N (66 percent). Those
were the only districts in our study in
which juries of 12 or more outnum-
bered juries of eight or fewer.

What's Wrong With this Picture?
So now we know. Juries have shrunk.
Most of the time, eight is the number.
But is it the right number? The answer
from the social-science community
has always been a resounding no.
For nearly 50 years, social scientists
have been saying that the Supreme
Court got it wrong when it said that
smaller juries were “just as good” as
larger ones. It’s worth reminding our-
selves what we lose when courts seat
shrunken juries.

The Supreme Court cited to sev-
eral social-science “experiments” in
Williams as supporting its conclusion
that there were “no discernible dif-

TABLE 2. JURY PANEL SIZE BY NATURE OF SUIT (2016-18)

JURY PANEL SIZE

NATURE OF SUIT (NOS)

Contract

—_

Real Property 1

Torts: Personal Injury 4 36
Torts: Personal Property 2 4
Bankruptcy 0 0
Civil Rights 6 68
Other Statutes 5 6
Prisoner 0 14
Forfeiture/Penalty 0 0
Labor 4 24
Property Rights 1 7
Federal Tax Suits 0 0
Miscellaneous Case 0 0
TOTAL 30 191
% of Cases by Panel ~ 1.64  10.43

7 31 174 25 25 0

3 43
20 1 1 0 1 1
145 25 14 4 33 0
23 3 3 0 2 0
3 0 0 0 0 0
447 30 44 10 92 3
54 7 7 2 17 2
72 10 9 3 7 0
5 0 0 0 0 0
85 7 4 0 9 0
90 9 10 1 9 1
7 2 0 0 0 0
0 0 0 0 1 0
1125 119 117 23 214 7
61.44 6.50 6.39 1.26 11.69  0.38

,
n O pencon
PANELS

0 308 16.82 13.96

0 26 1.42 3.85

0 261 14.25 12.64

0 37 2.02 5.41

0 3 0.16 0.00

3 703 38.39 13.09

1 101 5.52 16.83

0 115 6.28 6.09

0 5 0.27 0.00

0 133 1.26 6.77

1 129 7.05 6.98

0 9 0.49 0.00

0 1 0.05 100.00

5 1831 100 11.69

0.27
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ference[s]” between 6- and 12-person
juries on the factors that mattered.®
That assertion was deeply flawed. As
leading jury expert Professor Hans
Zeisel showed, the items the Court
cited were not empirical studies but
rather conclusory statements by the
authors, supported at best by limited
experience and anecdote.’” Indeed, as
Zeisel explained, the Court’s asser-
tions were not merely unsupported
— they were wrong.® Yet three years
later, the Court doubled down on its
“no discernable difference” hypothesis
in Colgrove, this time citing additional
studies it said provided “convincing
empirical evidence” that it was right.**
Once again, the social science commu-
nity voiced its disapproval.*®

The vyears following the Williams
and Colgrove decisions saw a flurry
of social-science experiments on
whether reducing panel size affected
jury function.” Virtually all of these
studies show, contrary to the Court’s
conclusions, that larger and smaller
juries are not functionally equivalent.*?

One major difference is that larger
juries are more predictable and less
likely to render outlier awards. Six-
person juries are four times more
likely to return extremely high or low
damage awards compared to the aver-
age.®If a juror has an extreme view on
damages, that view can pull the group’s
award in that direction. The smaller
the jury, the greater the force of a sin-
gle juror's pull, and the greater the
chance the jury will return an outlier
award on both the low and high ends.
In contrast, damage awards by larger
juries are more likely to cluster toward
the middle range of awards.*

The outlier problem is significant.
First, juries are the voice of the com-
munity.*® They are perhaps the most
important way for the community to
express its views on who has been

One of the major
complaints of those
deciding whether

to file and try a civil
dispute is whether
the court system
produces intolerably
unpredictable

and variable

results. Greater
unpredictability is
the predictable result
when courts use
shrunken juries.

wronged, who should be held account-
able, and how. Since the community
can't participate as a whole, we select a
representative group of people and let
them speak for the community. A jury’s
decision is best, then, when it hews
closely to the views of the community it
represents. Larger juries are more likely
to reach verdicts closer to the consen-
sus view.*® Second, the increased chance
that a small jury might return a verdict
outside of community norms under-
mines faith and trust in the system. One
of the major complaints of those decid-
ing whether to file and try a civil dispute
is whether the court system produces
intolerably unpredictable and variable
results.” Greater unpredictability is
the predictable result when courts use
shrunken juries.

Larger juries aren't just more pre-
dictable; they likely make better
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decisions. Social science shows that for
many kinds of decision tasks, the larger
aworkable decision-making group, the
better the decisions will be because of
the increased resources more group
members provide. If six heads are bet-
ter than one, 12 are in most respects
better than six or eight. Larger juries
recall the evidence more accurately,
recall more probative information, and
rely less on conclusory statements and
nonprobative evidence.”® The studies
do show a slight increase in delibera-
tion time, and some have cited that as
a disadvantage of larger juries.* But
the effects are small and unlikely to
significantly increase costs. And given
that the parties’ fates and fortunes are
on the line, evidence that larger juries
spend more time deliberating might be
seen as a virtue, not a vice.

Larger juries are also more inclu-
sive and more representative of the
community. In Williams and Colgrove,
the Court acknowledged the value of
minority representation on juries but
concluded that reducing the size of
juries would have at most a negligi-
ble impact.5® Basic statistical modeling
shows that conclusion to have been
glaringly wrong. In reality, cutting the
size of the jury dramatically increases
the chance of excluding minorities."!
The increase depends on the percent-
age of that minority in the community:.
For a minority group that is 30 per-
cent of a community, there is about a
1.4 percent chance that a 12-person
jury will not include a member of that
group. But if you cut the jury in half to
six, the chance of exclusion doesn’t just
double, it goes up to 11.8 percent, mak-
ing exclusion eight times more likely.
For a minority group that is 20 percent
of a community, there is about a 6.9
percent chance that a 12-person jury
will have no member of that group. Cut
the jury to six, and the chance goes up
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to 26.2 percent. For a minority group
that is 10 percent of a community, cut-
ting the jury to six results in over half
of the juries (53.1 percent) having no
member of that group.

The studies that have looked at the
impact of jury size on minority repre-
sentation have confirmed that smaller
juries are more likely to have no mem-
ber of the minority group in question.5?
The effect is most pronounced when
a jury has only six members. But it is
also highly significant when a jury is
reduced to eight members (the modal
number in the districts in our study).*
Here are two examples. A study from
California found that 20 percent of
eight-person juries had no black juror,
compared to 8.7 percent of 12-per-
son juries. In another study, a Cook
County Circuit Court judge systemat-
ically tracked jury composition data
from 277 civil jury trials held over six
years from 2001 to 2007.5* Because 25
percent of the venire pool was black,
one might imagine that every jury
(whether six or 12) would include at
least one black juror. But, in fact, 28.1
percent of the six-person juries lacked
even a single black juror.® In contrast,
only 2.1 percent of the 12-person juries
had no black jurors.

The Court made another serious
social-science mistake in Williams
and Colgrove when it assumed that
the value of community represen-
tation would be functionally served
so long as a single minority member
was on the jury.®® The social-science
research, then and now, tells us other-
wise. Studies show that the ability of
a dissenting voice to withstand group
pressure is greatly increased when a
second dissenting voice is added.”” On
their own, people who see things dif-
ferently tend to buckle and conform.
With even a single ally, they are much
less likely to cave to the group. In other

words, a single person who sees things
differently than five others is in a much
weaker position than two people who
see things differently than ten oth-
ers.”® Though the point is obvious, it is
worth stating: it is statistically much
harder for a dissenting juror to find an
ally in a six- or eight-person jury than
in a 12-person jury.*

The last remaining argument against
larger juries is that they are more
likely to hang. Interestingly, the avail-
able studies show that while that is
true, the effect is much smaller than
expected.®® But the more important
question is what conclusion we should
draw when a jury does hang. Should
we take it as signal that the system
failed or that it succeeded?® Should
we assume that the holdout(s) stopped
the others from getting it right, or
should we acknowledge the possibility
that the holdout(s) stopped the others
from making an unjust decision? No
empirical analysis has ever answered,
or is ever likely to answer, those ques-
tions. For that reason, we cannot know
whether a lower incidence of hung
juries is a virtue of smaller juries or a
vice. And if we should ever conclude
that “holdouts” are a bug in the sys-
tem rather than a feature, it would be
better to deal with the matter directly
by altering the unanimity requirement
than by sacrificing the uncontested
benefits of larger juries.

The Jury-Size Debate Redux: 2020
In 2020, the case for returning to the
12-person jury is stronger than ever.
In this era of vanishing civil trials, the
arguments in favor of 12-person juries
are even more compelling. In con-
trast, the supposed benefits of smaller
juries, never strong, grow weaker
every year as courts find more efficient
ways to administer the few jury trials
we still have.
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First, whatever doubts people may
have had before about the negative
effects of smaller juries, the ongoing
social-science and empirical research
should make clear that those nega-
tive effects are real. Every study since
1996 has supported the prior research
and the underlying statistical and deci-
sion-making theories. No new study
or new theory refutes them. The jury-
research community remains stead-
fast in concluding that smaller juries
are composed differently and act
differently than larger juries. It's time
to stop doubting those findings. It’s
time to fully resist the appeal to anec-
dotes and individual observations.
Larger juries are better than smaller
juries in ways important to the process
and the product.

Second, in an age when fewer and
fewer civil cases are tried, each civil
jury trial takes on added importance.
In 1970, when Williams was decided,
4.3 percent of federal civil cases were
tried to a civil jury.5? By 1995, when the
Advisory Committee proposed amend-
ing Rule 48 to require 12-person juries,
the civil jury-trial rate had dropped to
1.8 percent.®® It now stands at just 0.5
percent.% Of the 306,304 civil cases that
terminated during the 12-month period
ending December 31, 2019, only 1,534 of
them reached a jury.®® As Professor John
Langbein put it, “we have gone from a
world in which trials, typically jury tri-
als, were routine, to a world in which
trials have become ‘vanishingly rare.””®®
Fewer jury verdicts means fewer data
points on liability and damages. These
are critical signals to parties and law-
yers about how to evaluate similar
cases, whether to settle, and on what
terms. Outliers — in either direction —
exert an even greater influence as the
number of verdicts shrinks. We should
avoid them if we can. Returning to
12-person juries will help do that.

>
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Third, fewer jury trials also means
fewer opportunities for citizens to
serve as jurors. Civil jury service is one
of the truly exceptional features of the
American justice system.®’ Civil jury
service is the closest most Americans
ever get to having their own say in
expressing and defining community
norms.®® People who serve on juries
consistently say that the experience
makes them more appreciative and
more trustful of the court system.®®
In this era of declining jury-trial rates,
we should fill every jury chair we can,
every chance we get. Every empty
jury chair is a missed opportunity to
strengthen the bonds between the
people and the courts.

Fourth, we should choose inclusive-
ness and broader representation. We
know that smaller juries are more
likely to be more homogenous and lack
even a single member of a minority
group that constitutes a significant part
of the community. We should move in
the direction of making sure that the
few jury trials we do have are more
representative of the community, not
less. As Professor Shari Diamond put it,
“[ilf increasing diversity in order to
better represent the population is a
goal worth pursuing for the U.S. jury,
the straightforward solution — the key
—is areturn to the 12-member jury.””°

Fifth, the cost arguments against
larger juries have always been weak.
Jury trials consume a tiny fraction
of the court’s budget. This is not the
place to pinch pennies. That was true
in the 1970s when the Court and the
Judicial Conference first latched onto
the cost-savings rationale for smaller
juries, and it remains true today.
But even the most cost-conscious
should consider modern factors that
have already slashed the amount fed-
eral courts spend on civil juries. Most
obviously, we are already spend-

As new judges begin
to adopt their own
jury-trial practices,
they should know
that there is a choice
to be made and that
they can choose to
seat 12-person juries,
even if the culture
and practice in

their court is to seat
smaller juries.

ing comparatively less on civil juries
because we have fewer of them.
Since 1970, the civil jury-trial rate has
dropped from 4.3 percent to 0.5 per-
cent. We can afford to invest in the few
civil jury trials we are fortunate enough
to still have, while we still have them.
Moreover, seating a smaller jury just
doesn’t save the judge or the parties
much time or expense.’”? Studies show
that the time saved during voir dire and
selection is negligible, at most a mat-
ter of a few minutes.” And changes in
technology have already reduced the
cost of assembling venire panels and
picking juries, far more than shrink-
ing jury size ever could. From delivery
of the jury summons and jury question-
naires to applications to be excused or
have jury service postponed, much of
the time- and labor-intensive “paper-
work” is now done electronically. It just
takes fewer court personnel less time
to manage juries than it used to take.
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“Let’s Seat Twelve This Time"

To recap, we know that larger juries
are better than smaller juries in ways
that really matter. And we know that
the time and expense saved by seat-
ing a smaller jury is minimal at best.
But our data clearly show that most
judges are not choosing to seat full
juries. How do we change that? How do
we flip the model and make 12-person
juries the default and not the excep-
tion? An essential first step is to keep
reminding judges and lawyers of what
is at stake.” During the heyday of the
jury-size debate, articles like this were
common. Not anymore. We don’t want
to let all that we've learned about the
benefits of 12-person juries fade away
and become forgotten. It is not yester-
day’s news. The topic is as timely and
important today as it was in the 1970s
or the 1990s, even more so in this age
of vanishing civil jury trials. As a start-
ing point, we have three suggestions:

Add Civil Jury Size to the Curriculum
of Baby Judge's School. Our first
suggestion is simple and could be
implemented immediately. We can't
think of a better place to start than to
have jury size added to the curriculum
of “Baby Judge’s School,” the train-
ing sessions for new (and pretty new)
federal judges. This may be the best
way to make a difference in the long
run. Experience shows that judges are
reluctant to alter their jury-trial prac-
tices once they become fixed.”” That
makes it vital to reach judges when
they will be most open to considering
all of the alternatives.

As new judges begin to adopt their
own jury-trial practices, they should
know that there is a choice to be
made and that they can choose to
seat 12-person juries, even if the cul-
ture and practice in their court is to
seat smaller juries. It is equally crit-
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ical that new judges know the social
science demonstrating what is gained
when judges seat a full 12-person jury.
Without this information, we expect
many new judges would understand-
ably follow past practice in their home
district, without giving much thought
to what their own practices should be,
and perhaps without even realizing
that the choice is theirs to make. And
as new judges make informed deci-
sions for themselves, it is essential
that they learn the history, social sci-
ence, and civics that will allow them to
make a fully informed choice.

Revise the Benchbook, the Civil Liti-
gation Management Manual, and the
Handbook on Jury Use. Reminded of the
jury-size debate, trial judges at all lev-
els of experience can and should make
their own informed choices, and not just
follow what they otherwise may see
as the norm. Unfortunately, if a judge
were to seek guidance from the federal
judicial resources available today, those
resources would not be of much help.
For example, a federal district judge
might turn to the Benchbook for U.S.
District Court Judges, a resource billed
as “a concise, practical guide to sit-
uations federal judges are likely to
encounter on the bench.””® It includes
a helpful chapter on how to select a
civil jury, but it contains no discussion
of how large the jury should be or the
factors the judge might consider in
making that choice.”” That same judge
might also turn to the Civil Litigation
Management Manual developed by
the Judicial Conference’s Committee
on Court Administration and Case
Management.”® It too contains a help-
ful discussion of jury trials, but it is
devoted to techniques for judicial man-
agement of what happens during the
trial, with no discussion of the process
for seating the jury in the first place.”

A truly intrepid judge might track
down a 1989 Federal Judicial Center
publication titled Handbook on Jury
Use in the Federal District Courts.®°
That would seem like an ideal resource
to learn about jury size issues. The
Handbook does address jury size, but it
says only this: “Rule 48 of the Federal
Rules of Civil Procedure allows par-
ties in civil cases to agree to a jury of
any size and to a non-unanimous ver-
dict. Almost all of the federal district
courts have local rules that provide
for 6-member juries in civil cases, and
such rules have been upheld by the U.S.
Supreme Court.”® There is no mention
of the jury-size debate or the choice to
be made. On the following page, the
Handbook provides an example of how
to calculate how many panel mem-
bers to call to seat a jury, considering
challenges for cause, peremptory chal-
lenges, and the seating of alternates
(still the practice then). The example
leads to a 6-person jury and implies that
it is the norm in “routine civil cases.”®?

To be clear, we don’t fault any of
these publications individually for
what they say. The problem lies in
what they collectively do not say.
None reminds judges that Rule 48
gives them a choice on the size of the
jury to empanel. None addresses the
pros and cons of jury size. Not a single
word. We hope that, at the very least,
the Benchbook and the Manual would
be revised to remind judges that they
may choose to seat a traditional jury of
12 and include some meaningful dis-
cussion of jury size. We also encourage
the Federal Judicial Center to consider
issuing a new edition of the Handbook
to include a full discussion of the ben-
efits of larger juries and to revamp the
illustrations, so as not to send unin-
tended signals that smaller juries are
preferred.
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Add Civil Jury Size to the Programs at
Bench/Bar Conferences, Workshops,
and Similar Exchanges. We encourage
judges and lawyers to add this topic to
the menu of topics addressed at differ-
ent bench and bar events, continuing
education programs, and similar
exchanges. Lawyers can be reminded
that they can ask for a jury of 12. It’s
their voice. Judges can be reminded
that they have the authority to seat a
jury of 12, even if the lawyers don’t ask
for it. It’s their choice. Everyone can
be reminded of the many reasons why
the jury system works better with 12.
A good conversation is rarely a bad
thing; here, it could really help.

*kk

Over the last 40-plus years, the 12-
person civil jury has gone from being
a fixture in the federal courts to a rela-
tive rarity. We should all be concerned.
That the Supreme Court has allowed us
to use smaller juries does not require
us to use them. We can use 12-person
juries. The benefits are large; the dis-
advantages marginal. We're not sug-
gesting this as a rule or a requirement.
We are simply suggesting that judges
not reflexively pick six, or eight, or
even ten, and instead remember their
authority to seat 12. And the great ben-
efits of doing so.

Postscript: Civil Jury Size While We
Recover from the COVID-19 Pandemic.
As civil jury trials resume, some may
urge us to bring them back in even
smaller form. These arguments are
easy to understand. Smaller juries
require smaller venire panels. Jury
selection and trial with social distanc-
ing may be easier to achieve with a
smaller jury. We cannot ignore these
points. Nor can we minimize the
important role of social distancing »



56

in these difficult times. But we should
be careful not to let these short-term
concerns overtake everything else or
chart our long-term path.

First, we have to be able to seat 12 in
order to have a criminal jury, and that
means we can do it in civil cases as
well. What we learn in one setting will
help with the other.

Second, during the transition period
and as the pandemic wanes, civil tri-
als will be even fewer and rarer than
before. That makes the ones we will
have even more critical, for all of the
reasons explored above. We urge
courts to carefully consider the strong
reasons to, and the ways they can, pick
and seat full juries while also responsi-
bly managing social distancing.

The pandemic will end. When it
does, we should be ready, including by
having a robust, thriving civil jury sys-
tem that will serve us all, in 2021 and
well beyond.
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