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But once we conclude that 7he Federalist can be useful for consti-
tutional interprecation, we seill muse determine precisely how it
should be used. It would be both dangerous and foolish to trear 7%e
Federalist as “holy writ,” and mechanically accepe every word as de-
finitive. Some statements made by Publius are simply incorrece. In
Federalist 69, Hamilton wrote, “In the national governmenrt, if the
Senate should be divided, no appointment could be made: in the
government of New-York, if the Council should be divided the Gov-
ernor can turn the scale and confirm his own nominarion.” It is not
accurate that no appointment can be made with a divided Senate.
Since Article I, Section 3 of the Constitution expressly provides that
the vice president shall vote if the Senate “be equally divided,” the
appointment will be effective when the Senate is divided, so long as
the vice president supports the president.

In addition to technical errors, modern readers mighe well be
unsetcled by The Federalises defense of two troubling aspects of the
original Constitution. First, the justification for the lack of a bill of
rights was not convincing to many of its initial readers and appears to
have even less validity now. Second, we must confront Madisos
uncomfortable defense of the constitutional provision which declared
that slaves were to be regarded as three-fifths of a person for purposes
of representation and taxation. While he did not express support for

“holy writ”: See Sech Barrewt Tillman, "The Federalist Papers as Reliable Historica

Source Material for Constitutional Interpretation,” W Vo L Rew 105 (2003): 601,

158 fl: ;appointxnent will be effective: While it was noc uari! the Twelfth Amendment
that it was ensured thas the president and vice president would be of the same party,
the structure of the original Constitution still permaicted 2 unity of interese -i)crwec‘n
the twe, and chus did not mandate that no appointment could be approved in a splic
Senate For other technical errors in The Federalist, see Tikiman, 603615

158  slaves were to be regarded as three-fifths: US. Constirusion, arc. 1, sec 2. .

158  While he did not express support: Madison did permis himself ro co?dcmﬂdm
emphatic language the “barbarism” of the intesnatioral slave trade, which un ;;
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