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THE YALE LAW JOURNAL

MATTHEW C. STEPHENSON

Can the President Appoint Principal Executive
Officers Without a Senate Confirmation Vote?

ABSTRACT, It is generally assumed that the Constitution requires the Senate to voie to
confirm the President’s nominees to principal federal offices, This Essay argues, to the contrary,
that when the President nominates an individual to a principal executive branch position, the
Senate’s failure to act on the nomination within a reasonable period of time can and should be
consirued as providing the Senate’s tacit or implied advice and consent to the appointment. On
this understanding, although the Senate can always withhold its constitutionally required
consent by voting against a nominee, the Senate cannot withhold its consent indefinitely
through the expedient of failing to vote on the nominee one way or the other. Although this
proposal seems radical, and certainly would upsct longstanding assumptions, the Essay argues
that this reading of the Appointments Clause would not contravene the constitutional text,
structure, or history. The Essay further argues thar, at least under some circumstances, reading .
the Constitution to construe Senate inaction as implied consent to an appointment would have
desirable consequences in light of deteriorating norms of Senate collegiality and of prompt action
on presidential nominations.

AUTHOR. Professor of Law, Harvard Law School. I am gratefiul to Glenn Cohen, jake
Gersen, Jack Goldsmith, Jim Greiner, Adriaan Lanni, Daryl Levinson, John Manning, Anne
Joseph O’Connell, Ben Roin, Ben Sachs, Jed Shugerman, Holger Spamann, David Strauss, and
Adrian Vermeule, as well as participants at the Columbia Law School Roundtable on
Administrative Law, for helpful comments and conversations, and to Carly Anderson, Jessica

et e - ... F0ldberg. and Anthony Marjano for sunerh.research assistance . N

98. See Scth Barrett Tillman, Noncontemiporaneons Lawmaking: Can the 1roth Senate Enact o Bill
Passed by the 109th House?, 16 CORNELL J.L. & PUB. POL'Y 331, 342 (2007) (“[H]istory only
ratifies one of a number of ambignous meanings of a constitutiona provision, if the asserted
meaning was actually contested and the non-prevailing institution acquiesced or otherwise
adopted the practice.™). But see Aaron-Andrew P. Bruhl, Against Mix-and-Match Lawmaking,
16 CORNELLJ.L. & PUB. POL’Y 349, 361-62 (2007) (arguing that the failure of political actors
ever to attempt something thar might seem expedient is valid evidence of a widespread
understanding that such action would be constitutionally impermissible}.

93. See Lessig & Sunstein, supra note 17, at 12-42. Other scholarsf,havc challenged Lessig and ‘
Sunstein’s interpretation of the original understanding, see, e.g., Calabresi & Prakash, supra
note 81, at §99-635, but that disagreement is not relevant here,

100, See Lessig & Sunstein, supra note 7.
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