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»  Arecontacts directly with a rep-
resented debtor appropriately
curtailed?

¢ Are staff trained to handle turn-
overs?

e Are staff trained to monitor cus-
tomer retention programs so that
refinances of discharged debt-
ors are avoided?

*  Are staff trained to handle pay-
off requests during Chapter 13
plans?

*  Have security agreements and
lease documentation been re-
viewed and revised if necessary,
to clarify what obligations are
clearly secured?

* Do leases adequately pro-
vide for turnover of a
vehicle upon expiration of
a lease when the debtor’s
obligations under the lease
have been discharged? Ts
there a clear provision pro-
viding for termination of the
lease upon filing bank-

ruptcy, at the lfender’s
option? Are lease cases
monitored so that there can
be special handling of
claims for excessive usage
and damage to the leased
property at the end of the
lease?

Recent Developments in
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and Exchange Commission has adopted new
rules' governing release of material information by
reparting companies subject to the disclosure rules
of the Securities Exchange Act of 1934.2 The rules
were originally published for comment in 1999,
and nearly six thousand letters of comment were
received.* Substaniial changes were made in the fi-
ual rules in response to public and ndustry com-
ments.® In general, the new rules reguire that when
a publicly held issuer makes a disclosure of mate-
rial nonpublic information to securities market pro-
fessionals or holders of the issuer’s securities, it
nmust make general public disclosure, either simul-
taneously in the case of an intentional disclosure,
or promptly in the case of a non-intentional discle-
sure of which it later becomes aware.®

B. Issuers Subject to Regulation FD

Net all companies are subject to the new dis-
closure rules; the Commission estimates that about
13,000 publicly owned companies will be affected.”
Ag defined in Rule 101,% only domestic companies
having a class of securities registered under sec-

i

1. Regulation FD, [7 CFR §§ 243.100-243.103, 65 LR, 51716
{Aug. 24, 2000).

2 15 US.CA. §§ 78a-78mm (1997 & Wesl Supp. 2000}

3. Selective Disclosure and Insider Trading, Exchanpe Act Rel.
No. 34-42259, 64 FR. 72590 {Dec. 28, 1999),

4. Selective Disclosure and Insider Trading, Exchange Act Rel.
No. 34-43154, 65 ER, 51716, 51717 (Aug. 24, 2000).

5. 65FR at517IR.
6. 65FR. at31719.

7. G65FR. at31732.

8. 17 CFR § 243.101(h) (2000).

fContinned from page 240}

tion 127 or required to filc reports under section
15(d)* of the Sceurities Exchange Act of 1934 are
issuers subject to the rules.! Foreign governments,
foreign private issuers, and investment companies
other than closed-end invesiment companics, are
ciempied from the rules.'?

C. Scope of Disclosures Subject to
Regulation FD

Not all disclesures are subject to the rules. Only
disclosures beth made by and made to specified
classes of persons are covered. Thus, the only dis-
closures affected by the rules are those which are
both: (1) made by an issuer or on its behalf by a
senior official such as a director or executive of-
ficer, investor relations or public relations officer
and (2) made to a securities market professional,
such a3 a broker-dealer, investment company, or
investment adviser, or to a securities holder of the
issuer under circumstances in which it is reason-
ably forseeable that the holder will trade on the in-
formation." The rules are not intended Lo restrict
ordinary course of business communications with
the issuer, or disclosures to the media or govern-

Y I5US.CA.§TBI(1997). These are gencrally compantes whose
sectrities are listed on a national securitics exchange, or issu-
ers having a class of cquily security held by at least 500 per-
sans and more than $10 million in assets, 17 CFR § 240.12g-1.

10, 15 US.C.A. § 780(d) (1997). These arc generally companies
who have made a registered public offering under fire Securi-
ties Actof 1933, 15 ULS.C.A. §8 7Tn-772-3 (1997 & West Supp.
2000),

1. 65 FR at 51724,

12. 17 CFR §§ 243.100(a) and 243.101(b).

13. 17 CFR §§ 243.100(by and 243-101(c) and (i).

menl agencies." In addition, Rule 100(b)}2)" cre-
ates four exclusions for the [ollowing types of com-
munications: (1) communications (o a person who
owes the issuer a duty of trust or confidence (a tem-
porary insider such ag an attorney, investment
banker, or accountant); (2) communications to any
person who expressiy ugrees to maintain the infor-
mation in confidence; (3) disclosures o an entity
whose primary business is the public issuance of
credit ratings if the disclosures are for the purpose
of developing such a rating; and (4) communica-
tions made In connection with offerings of securi-
lies registered under the Securities Act of 1933,
other than certain traditional shelf ollerings under
Rule 415.'

D. Definition of Material Nonpublic
Information Subject to the Rude

The rnles do not provide a definition of “mate-
rial” or “nonpublic” information covercd by Regu-
lation FD, relytng on existing definitions of those
terms in the case law.”” The U.S. Supreme Court
has defined information as material if “there is a
substantial likelihood that a reasonable shareholder
would consider it important™™® in making an invest-
ment decision. In the same case, the Court stated
that there must be & substantial likelihood that the

(Continged on page 282}

i4. G5FER. at 51719,

15, 17 CFIR § 243.100(b)(2),

16, Id.. 65 BR. ar 51720,

17. 65 FR. at 51721,

18, TSC Ind., tne. v Northway, bnc., 426 11.S. 438, 449 (1976},
Basic, Inc. v. Eevinson, 485 U8, 224, 231 (1988} see Securi-

ties Act Rule 405, 17 CFR § 230.405 and Securities Exchange
Aci Rule 12b-2, 17 CFR § 240.120b-2.
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of whether or not to settie, and for how
much. The pendency of farge numbers of
cases by class members tends to suggest
that plaintiffs have plenty of incentive
to sue and a desire to conirol their own
litigation.

Some courts scem to broaden this
question and consider whether the legal
system or all parties would be better off
if the case proceeded as a class action.
In In re Rhone-Poulenc,” for example,
the Seventh Circuit granted a writ of
mandamus to vacate class certification,
citing in part a concern that the defen-
dant company would face a choice of
bankruptcy or settlement on claims for
which it had not been found liable in al-
most all of the iandividual cases that
had been tried. In Castano, the Fifth
Circuit similarly referred to the under-
lying claims of tobacco liability as an
“immature tort” as to which caution was
appropriate.* Critics have branded these
cases “corporate protectionism.”

Although the Supreme Court long ago
mandated that a “rigorous analysis” be
undertaken before a class was certified,®
most courts have taken this instruction
to heart only recently. A recitation of
Rule 23’s text followed by a conclusion

47, 51 F3d at 1269,

48, See also Lowery v. Circuit City Storcs. Tne., 158 F 3 742,758
{1998} (disirict count denying certification properly considered
that "rying (he suit ay a class action would be unwieldy and
unfair to Cireuit City™), modified ou other grounds dfter re-
mand, 206 F.3d 431 (dth Cir. 2000).

49, Generat Tel Co. of 8, W, v, Fuleon, 457 1.8 147 (1982).

on each requirement is increasingly re-
cognized to lack the requisite rigor. A
focus on each requirement in isola-
tion, moreover, obscures the fact that the
requitements of Rule 23 are interre-
lated, with each describing a facet of
constitutionally permitted representative
litigation. Certifying a class where a class
trial cannot be held consisteat with due
process dissserves both upnamed - class
members, by inviting collusive settle-
ments, and class defendants, by exertin g
a sometimes crushing pressure to settle
that is unrelated to the merits of the
litigation,

The Saupreme Court’s Amchem
holding that alf requirements of class cer-
tification must be met for settiement
classes, except for consideration of
whether or not a trial is manageable,
ironically may be resulting in less-than-
rigorons analysis of some issues.
Specifically, where the parties propose a
settlement, courts are often hard-pressed
to decline, and inclined to attempt to
stretch the boundaries of class certifica-
tion requirements accordingly. Often
reinforcing this tendency is the absence
of any vigorous adversary process once
the principal parties have settled. Objec-
tors, if present, may have limited objec-
tives or timited means.® A good—or

50, See John C. Coffee, Jr., Cluss Action Accrnaifabilire: Reconeil-
ing Exif, Yoice and Loyalty in Representaiive Litigarion, 100
Colum. L. Rev, 370, 423 (20003

bad—example of this tendency is the
Third Circuit’s decision in 7 re Pruden-
tial Insurance Company Sales Practice
Litigation, ' in which the court seemed
to gloss over the predominance require-
ment with respect to certification of frayd
and deceptive trade practice allegations
under the laws of fifty states by simply
referring to a grand “‘common scheme”—
rather than holding, as the court might
have, that manageability problems that
would defeat class certification outside
the settlement context did not prectude
certification of a class that was suffi-
ciently “cohesive” under Amchem in a
settlement context.” The case and its re-
sult-oriented progeny are nonetheless
now widely cited in support of certifica-
tion in contested settings.

V. Summary and Conclusions

All of these questions aside, a lechai-
caily irrelevant factor is often dispositive
in class certification litigation: does the
class have a good claim? A compelling
argument on either side of this question
often points the way to victory on class
certification—on other stated grounds, of
course. Ignore it at your peril,

51 148 E3d 283 ¢3d Cir, 1998, sew afvo Hanlon v, Chrysler Coip..
150 F3d 1311, 1022-23 {9k Cir. 1998}, The Third Circuit re-
cendy distinguished instructivaly its Pradential decision. See
e LileUSA Holding, Jac., 2007 WL 213975 (3d Cir, 20013,

52 fd. al 314-15. See alsa Amehem, 521 115, at 623
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fact “woukd have been viewed by the reasonable
investor as having significantly altered the ‘total
mix’ of information made available,™"

ln the adopting release, the S.E.C. gives the
following as examples of information which may
be material, depending on the circumstances: (n

19 T5C Ind., Inc., 426U 8. a1 449,

{Continued from page 276)

earnings information; (2) mergers, aconisitions, ton-
der offers, jeint venturcs, or changes in asscts: 3
new products or discoveries, or developments re-
garding customers or supplicrs; (4) changes in con-
trol or in management; (5) change in auditors or
auditor notification that the issuer may no longer
rely on an auditor’s acdit report: (6) events regard-
ing the issuer’s securities—repurchase plans, stock
splits or changes in dividends, changes to the rights
of security holders, public or private sales of addi-

ttonal securities; and (7) baniruptcies or receiver-
ships.®

(Comttuned on page 290}

20. 65FR. at 51721,
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class certification.* Others have adopted
a more flexible approach that allows the
district court to approve settlement and
dismissal without a certification hearing
or notice to members of the putative class
so long as there is no evidence of collu-
sion or resulting prejudice.®

Another consideration is the possi-
bility that over-use of this tactic will
encourage plaintiffs o file class certifica-
tion motions with their complaints—even
if they were not initially planning to pur-
sue a class certification untit later in the
proceedings—just to preserve the option.
There have been cases where plaintiffs’
counsel have sought ex parte certifica-
tien orders from friendly courts before
the defendants are even served. More-
over, f the named plaintiff is mooted out,
the plaintiff’s counsel might search high
and Iow, even advertising, for a succes-
sor representative plaintiff. The increase
in lawsuits as 4 result of serial replace-

64, Custon v, Me. T's Apparel, Tnc., 157 LR.D. 31, 34 {5.I). Miss.
19943,

65. Shellon v Pargo, Inc., 582 E2d 1298, [314 (Hh Cir 1978),
Diuz v. Trust Tertitory of Pacific Islands, 876 F.2d 1401 (9th
Cir. 1989).

ment of class plaintiffs would likely
frustrate trial judges, as well as present
additional strains on an already overbur-
dened system.

Along these same lines, there is the
possibility of judicial and legislative
backlash. Forexample, in Orugav. AT&T
Wireless of Florida, Inc.,*® the Florida
Appellate Court was sympathetic to,
though ultimately unpersuaded by, the
plaintiff’s argument that defendants could
moot all class actions simply by making
offers of judgment to class repre-
sentatives early in the litigation when
discovery may not have commenced and
at a time when the representatives may
have insufficient information as to the
potential damages of the putative class.
Acknowledging what it called “valid and
legitimate concerns” of the plaintiffs, the
court held that it could not exempt class
actions by judicial fiat from the offer of
judgment rule which, by its plain lan-
guage, applied to all civil actions.” Thus,
too many offers of judgment and

66 712 S0. 2d 1141 (Fla. App. 1998},

67 Fd. al 1143,

settlement might be the clarion call to
cither change the rules or abrogate their
application.

IX. Conclusion

Class action defendants can obtain a
dismissal on mootness grounds if they
make an offer of judgment or settlement
before the plaintiff moves for class certi-
fication, so long as they offer complete
monetary or equitable relief. Or they can
do so after class certification has been
denied, aithough the denial is still
reviewable on appeal. In either event, the
cases suggest that this can be done by
defendants as a matter of right. While an
offer will wield grear force in those cir-
cumstances, it is virtually useless to
effect dismissal of a class action case af-
ter a motion for certification has been
filed. Defendants should also carefully
consider whether an offer of judgment
can be used against them in future litiga-
tion because of collateral estoppel effects.
Thus, the effectiveness of this “secret
weapon” depends upon the care and ac-
curacy with which it 1s aimed.

Recent Developments in
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E, Timing of Required Public
Disclosures

The timing of the required public disclosure
turns on whether or not the disclosure is “inten-
tional.”* If the disclosure is intentional, public dis-
closure must be simultaneous; if not, pultfl'ic dis-
closure mnst be made promptly.” A disclosure is
intentional if the person making it cither knows, or
is reckless in not knowing, that the information is
both material and nonpublic.” “Promptly” means
"as svon as reasonably practicable” after a senior
official ol the issuer discovers there has been a non-
intentional disclosure of information that the ofli-

21 17T CFR § 243.1000=).
22, id

23. 7 CFR § 243.101(a).

{Continued from puge 282}

cial krows, or iy reckless in not knowing, is both
material and nonpublic, but in ne event alter the
Tater of twenty-four hours or the commencement
of the next day’s trading on the New York Stock
Exchange.™

F. Procedures for Making Reguired
Public Disclosure

Allernative methods are provided for making
the required public disclosure. On the one hand,
the issuer may make disclosure by either “[iling
with” or “furnishing to” the S.E.C. a current report
on Form 8-K. If Form 8-K is “filed,” the disclo-
sure is made in ltem 5, and the information is sub-
ject to the usual rules of liability for false and mis-

24, F7TCFER § 243.101(d).

25 17T CFR § 243.101(c).

leading statemenis in filed documents under sec-
tion |8 of the Securities Exchange Act of 1934 and
under scelions 11 and 12{a)(2) of the Securitics Aci
of 1933 when incorporated by reference in regis-
tration statements under that Act.? If Form 8-K is
“furnished,” the disclosure is made in Ttem 9, and
the information is not deemed “filed”™ for purposes
of section 18 of the 1934 Act.” Tn either case, the
filing is not deemed an admission by the issuer that
the information is material.®

In lien of filing or furnishing a Form §-K, the
issuer may make public disclosure by any other
method “reasonably designed to provide broad,
non-cxclusicnary distribution of the information to

{Comtimied on page 301)

26. 65 PR ar 51723,
27 fd

28, M
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301

the authority of a federal savings asso-
ciation to issue letters of credit and made
other technical agreements.'”

XIiI. Gramm-Leach-Bliley Act

There was a flurry of agency activity
in the wake of the passage of the GLB
Act. The FRB defined a number of terms
to be used in connection with operating
subsidiaries, listed permissible activities
for these entities, added the conditions a
national bank must satisfy in connection
with a fipancial subsidiary and in gen-
eral revised its rules to deal with the
provisions of the GLB Act on this
point.'?

The FRB amended Regulation ¥ on
an interim basis to list financial activi-
ties permissible for a financial holding
company uader the GLB Act. It also
adopted procedures a financial hold-
ing company must follow to engage in
cerfain financial activities and those ac-
tivities complimentary to such financial
activities.'” The FRB amended Regula-
tion H to deal with state member banks
and financial subsidiaries.'* The FRB
published an interim rule establishing
procedures for bank holding companies
and foreign banks operating branches,

123, 64 Fed. Reg. 46360 {Aug. 26, 1999),

124. 65 Fed. Reg. 3157 (Jan. 20, 2000); 65 Fed. Reg. 12905 (Mar,
EC3, 20000,

125. 65 Fed. Ree, 14433 (Mar 17, 2000).

126. 63 Fed. Reg. 14810 (Mar, 20, 2000).

agencies or commercial lending com-
panies in the United States to elect to
become financial holding companies.’”
Additionally, the FRB and the Secretary
of the Treasury jointly adopted an in-
terim rule governing merchant banking
investments made by financial hold-
ing companies.'”® The FRB concluded
its March activity by proposing a sup-
plement to its intertm rule on merchant
banking investments to amend the
consolidated capital guidelines for in-
vestrents made, directly or indirectly, by
a bank holding company in non-financial
entities under the merchant banking
authority,'®

In August, 2000, the FRB proposed a
rule which would authorize financial
heiding companies to act as finders to the
extent of such defined activity under the
terms of Regulation Y."* The FRB, the
0OCC, the FDIC and the OTS also pub-
lished a joint notice of proposed rule
making dealing with consumer protec-
tions for depository institution sales of
insurance."!

The OCC, FRB, FDIC and OTS also
issued their joint final rule dealing with
privacy policies and use of customer in-
formation.'”* There has been a further

127. 65 Fed. Reg. 15053 (Mar, 21, 2000).
128, 65 Feck. Reg. 16460 (Mar, 28, 2000).
129, 65 Fed. Reg. 16480 {Mar. 28, 2000),
120, 65 Fed. Reg. 7690 (Aug, 3, 2000).

13165 Fed. Rep. 50882 (Aug. 21, 2000},

132,65 Fed. Reg. 35162 (June |, 20000,

joint notice of proposed rule making to
establish standards to safeguard customer
infoymation,'™

XIV. Electronic Signatures and
Disclosures

As previously noted, the Electronic
Signatures in Global and National Com-
merce Act (ESIGN) was signed by the
President on June 30, 2000."* The pro-
visions of this act generaily became  ef-
fective October 1, 2000.*° ESIGN con-
tains detaited provisions dealing with
consumer consent to the use of electronic
transactions and communications, the
means of obtaining that consent and the
contents of the consent notice.'® It fur-
ther deals with record retention, notary
signatures and insurance.”*” This obvi-
ously impacted prior agency work in this
area and revisions to old proposuls and
new proposed rules were required."

133, 65 Fed. Reg. 39472 (June 26, 2000, with comments due on or
before August 25, 2000,

134. Pub. .. No. 106-229, 114 Stat. 464 (USIGN). See supra note
31

135, ESIGN § 202

136, ESIGN § 1()]. See Robert A, Cook, Timothy F. Meredith and
Elizabeth C. Yen, The Electroniv Signanres in Global and Na-
tivnal Commerce Aci—aA Review of the Act’s Consumer Dis-
elosure Regutrements, in this issue.

137 4d.

138, 7d.
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the public.”® The lollowing procedures arc sug-
gested by the Commission:

29, 17 CER § M3.001e)n2)

[ Comtinged from page 290)

1. Issmeapress release, distributed through
regular channels, containing the infor-
malion;

)

Provide adequate nolice, by a press re-
lease andfor website posting, of a sched-
uled conference call o discuss the an-
nounced resulls, giving investors both
the time and date of the conference call,

and instructions on how to access the
call; and

3.  Hold the conference call in an open

manner, permiiting investors to listen in
(altheugh not necessarily to ask ques-

i Continged on puge 3294
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served within 90 days of delivery of the
referee’s deed.?

Finally, if insurance proceeds are at
issue, the lender or servicer should be
careful never to bid above the perceived
vaiue of the property. In many states (and
certainly in New York) the deficiency
formula credits the borrower with the
greater of the amount bid at the sale, or
the value of the property on that day.?
Hence, every doltar bid above the value
of the property diminishes, and ultimately
extinguishes, the deficiency which can be
claimed—even if in actuality the prop-

4, In New York, the governing slutule is Real Property Actions
and Proceedings Law (RPAPL)Y § 137]. But how 10 measure
thai 9 days can become a daunting cagrcise. Examples and
decisions are discussed at 3 Brranan ox New Yors Mowcao:
Forrcrosures § 34.03{2] (Matthew Bender & Co., Ine. 20000,

5. RPAPL § 1371

erly is not worth the amousnt of the debt.
To the exient that certain investors may
obligate a servicer ta bid the full debt,
the cansequences of that need to be un-
derstood.

Having noted this very dangerous re-
lationship between insurance proceeds
and a deficiency, it should be observed
that there is a recent case {in New York)
which offers an exception to the rule that
neglect to pursue a deficiency bars a
claim to insurance proceeds. This ex-
ception arises where the mortgage itsell
provides that the proceeds from a fire in-
surance policy are first to be applied in
reduction of the mortgage debt, with only
the balance to be paid to the mortgagor.

If that provision appears, the lender’s
claim to proceeds is a contractual right,
unaffected by non-pursuit of a defi-
ciency.® Whether your mortgage containg
such a provision may be an imponder-
able, but it’s worth looking for. Indeed,
it is something that mortgage drafters
should address with dispatch.

In the end, these nuances can be chal-
lenging, and the practical effects are
critical. It’s worth knowing about them.

6. TIG Insurance Company v. Wilsitire Credit Corp., A.T>.2d, 703
N.Y.5.2d 501 {2d Dept2000).
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tions) either by telephonic means or
through Internet webcasting.™

G. Relationship to Other Securities
Acts Provisions

The Commission has taken a series of steps to
make Regutation FD {il in with other provisions of
the 1933 and 1934 Acts. The new rules are stated
o be disclosure rules under sections 13(a) and 15(d)
ol the Securities Bxchange Act of 1934 and not
antifraud or insider trading rules under section 1({b)
and Rule 10b-5 of that Act.” Rule 102 expressly
provides that ne failure to make a disclosure re-
quired under Regulation FD shall be deemed to be
a violation of Rule 10b-5.7 However, liability un-
der Rule 10b-5 may still exist for selective disclo-
sures otherwise prohibited under existing case law,
such as tipper lizbility, or for violation of a duty to
update or correet, or for faise or misleading infor-
mation or material nondisclosure in the Regulation
FD» disclosure, or Tor entanglement with or adop-
tion of analysts’ forecasts.™ The issuer will be sub-
ject to an 5.E.C. enforcement action for failure to

30, 63 FR.at51724
3. 65 FR. at 51720,
320 17 CTR§ 243102,

33 63 TR w5726,

(Contited from page 304)

comply with Regulation FD), either an administra-
tive action seeking a ceasc-and-desist order or a
civil action secking an injunction and/or civil money
penallies.™ As already stated,™ the rules are not ap-
plicabie to disclesures made in connection with a
securities offering registered under the Securities
Act ol 1933, other than certain traditional shell of-
ferings under Rule 415 such as dividend or interest
reinvestment plans or employee benefit plans,™
Failure to comply with the rules will not affeet an
issuer's ability to usc short-form registration Forms
S-2, 8-3, or -8 under the 1933 Act, nor affect the
ability of holders of restricted stock and affiliates
to use Rule 144 under the Act.™

H. Public Reaction to Regulation FD

Tn the short lerm, companies arc reacting very
cautiously Lo Regutation FD. In particular, the Com-
mission has for all practical purposes abolished the
©ne-on-one issuer communication with securitics
analysts. In an anambiguous statement, the Com-
mission made it clear that no selective earnings

34 i
35, See sapranole 16 and accompanying et
36, 65 FR at 51725

370 fd Sew 17T CFR § 243,103,

guidance of any kind may be given to analysts.™
The result is a drying up of company information,™
more stock price volatility as analysts’ forecasts
conflict with reported earnings results,* and over-
crowded and lengthy issucr conference calls with
analysts.”

11 State Law Developmenis
Al Introduction

In 1986, the Oklahoma icgislature decided to
replace the existing Oklahoma statutory provisions

(Canrimyed on page 335)

38. Il the issuer official conumunicates selectively to the analyst
nonpublic information that the company s anticipated eamings
will be higher than, Jawer than, or even the same as what ana-
lysts have been forecasting, (he issuer likely will have violated
Regulation FL. This is true whether the information about earn-
ings is communicated expressly or throuph indirect ‘guidance,’
the meaning of which is apparent though implied.” 65 FR. av
51721

39, See Lee Clifiord, The SEC Wants 1o Open the Info Viulf, For-
wune, Nav. 13, 2000 at 434,

40, See Murk Kessel, Manager s Journal: How to Survive Hie is-
closure Minefield, Wall St. )., Oct. 23, 2000 at A38; Robert
MeGough & Cassell Bryan-ow, Anafysts’ Eaviings Estimases
awre Diversing, And SEC Disclosure Rule May Be the Reason,
Wail St 1. Nov. 2, 2000 at C2.

A4l

See Jeff b, Opdyke & Emily Nelson, Conference-Call Crunch:
New SEC Rufe Tirms Analysts” Rite fnio a Heeric Affeir, Wall
S ) Cet, 31,2000 at C1.
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1. Tt cannot restructure the debt on
the car and allow them to keep
the car.

2. It cannot keep the home mort-
gagee from foreclosing on the
maortgage while the people catch
up.

Debt counseling may not be useful for
Couples 3 and 4 and may actually be
harmful since not only can it not restruc-
ture the house or car debt, but, in the case
of Couple 4, every dollar that is spent on
paying unsecured debt increases the risk
that they will lose their house and their
car. These are the Couples that are most
problematic for debt counseling agencies.
On the other hand, restrictions on craim-

down of auto loans and home mortgage
debt, and Chapter 7 filings, in the 2001
Bankruptcy Code may increase the at-
tractiveness of debt counseling as an
alternative to bankruptcy.

I the mission of the debt counsel-
ing agency is to direct as much of the
customers’ money as possible to the un-
secured creditors, or to aveid bankruptcy
at all costs, or to obtain as much revenue
as possible from their Debt Management
Plan, their advice will be to enter into a
Debt Management Plan, even if this is
not in the best interests of the debtors.
But there may be more cases today than
in the past where debt counseling on a
DMP represent the consumer’s best ap-
tion. In order to avoid abuses, and resolve
these Issues on a consistent basis, it would

be helpful for debt counseling agencies
to develop statistical models that direct
their counselors Lo explain bankruptey
and the limitations and advantages of
bankruptcy and debt counseling for
people in circumstances such as those of
Couple 4. The counselors should be edu-
cated regarding bankruptcy and the
agency should develop materials on
banksuptcy to give to their clients. Ge-
nus<and many other debt counseling
agencies are unwilling to take any of
these steps and thus may be doing their
“clients” a disservice. The final deci-
sion should always be made by the
client, but hopetutly on the basis of full
information.
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for corporations with most of the Delaware Gen-
cral Corporation Law, although making certain sty-
listic changes and substantive omissions and addi-
ticms.*? The Oklahoma statute has been periodically
amended since its adoption to keep it reasonably
current with later Delaware amendments, The Okla-
homa Business Corporatien Act Commitiee selected
Delaware becanse of its national influence and un-
paralleled case law.® Since 1986, commentators
have questioned whether the legislature’s deswed
goal of following Delaware’s lead in corporate law
matters has been adequately respected by the Okla-
homa courls.™ Recent corporate law decisions of
the Oklahoma Supreme Court do not provide an
easy answer to this question, and these issues may
have implicatiens in other states as well.

B. Sutter v. Sutter Ranching Corp.¥

In its most recent decision, the Oklahoma Su-
preme Court decided as a question of first impres-
sion that a sapermajority vole requircment in a
ranching comporation’s amended and restated cer-
tificate of incorporation requiring a 75 percent

42. Foran accouilt of the adoption of Delawars law, see geerally,
Inving L. Favant, Ouraroms Business Orcanezanmms: Fogaa-
Tion AND RepresenTarion ch. 1 (20003,

43, fd.

44, i

45, 00 OK &4, 14 F3d 58 (Okka, 2000,

{Continued from page 329)

shareholder voie for dissotution of the corporation™
and a related shaveholders” agreement granling
rights of first refusal and valuation procedures did
not bar a minority 33 /3 percent sharehoider from
seeking discretionary judicial dissolution under a
special statute applicable Lo farming or ranching
business corporation.’

The question is whether or not the decision is
one which a Delaware court would reach on the
same facts. On the one hand, the court does not cite
any Delaware cases at all, although it cites Okla-
homa and ldaho, Indiana, lowa, Massachusetts,
Minnesota, North Dakota, and Utah corporate law
decisions for varivus propesitions. On the other
hand, Defaware has no statute like the Oklahoma

46, Such supermajority provisions are authorized by 18 Okla Stat.
§ 100633 4) (1999), which allows the certificale of incorpo-
ration 1o conlain:

Provisions requiring, for any corporate action, the vote of &
larger portion ol the stock or of any class or series (hereof,
or ol any other securities having voling power, of & lacper
number of the directors, than is required by the provisions
of the Oklahoma General Corporation Act.

47, The speetal statate 15 loand at 18 OKia. Staw § 953(D) (1999),
which provides that:

Upou the petition to a court of competent jurisdiction by
siiareholders noiding twenty-five pereent (25%) or more of
the shares in a farming or ranching business corporation the
court in its discretion, for good cause shown, may order the
corporaiion dissclved and the assets of such corporation di-
vided in kind pro rata o the sharebolders or liguidated and
Ihe proceeds of such liquidation divided pro rata to the sharc-
holders all according 10 the procedures specified for the dis-
sulution and liguidalion of business corporations under the
Olklahoma General Corporation Act.

farming corporation dissolution statute, and that
itfustrates one of the problems. Oklahoma law is
similar to Delaware, but not the same. The inter-
pretation given Lo the Delaware statutes at the time
of their adoption by Oklahoma shonld be control-
ling.* But there is really no argument aboul the
meaning ol the supermajority provisions of the stat-
ute. They do authorize the certificate of incorpora-
tion to require a 75 percent sharcholder vote for
dissolution. That provision was undoubtedly putin
for the benefit of shareholders such as the plaintiff,
who only held 33 1/3 percent of the stock and did
not want the other shareholders ta dissolve the cor-
poration without his consent. In the absence of such
4 provision, a majority of the Board of Directors
and shareholders conld vote to dissolve the corpo-
ration."

Since, like many states, Delaware does not have
a general minority sharehelder dissolution for good
cause statute,™ there is no answer (o the question
of what a Delaware court would decide on these
facts. Delaware does allow the shareholders ol 2
clase corporation to put in the certificate a provi-
sion allowing dissolution at the request of any shave-

(Continted on page 350)

48, See Price v. Southwestern Bell Tel. Co., 812 P.2d 1355, 1358
{Okla. 1991); WouolF v. Tniversal Fidelily Lile Ins. Co., 842
12d 1093, 1094 (Okla. CL App. 1992).

49. 1B Okla. Siat § 1096 (2000).

50, A mumber of states do have such a provision, such as New
York, see N.Y. Bus. Corp. L. §§ 1104, 1104-a, 111, and 11E8
{1986 & McKinney Supp. 20000, See generaliy, Model Bus.
Corp. Act § 14,20 (1984) and statufory references.
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credit card issuers who left Texas in 1985
are not likely to return to Texas.

Section 303.101 also permits use of
the Quarterly Celing on open-end ac-
counts authorized under section 346.003
as an alternative. The Quarterly Ceiling
could go as high as 24 percent.

The keys to understanding the rela-
tionship of open-end credit under the
various chapters of Title 4 of the Texas
Finance Code are found in section
303.202 and section 346.004 of the Texas
Finance Code. Pursuant to section
303.202, any open-end credit extend-
ed primarily for personal, family, or
household use (which does not meet the
definition of a “retail charge agreement”
set out in section 345.001(4)) must be
governed by Chapter 346 of the Texas
Finance Code unless the creditor exer-
cises in writing its option under section
346.004 to be governed by section
342.455. Retail charge agreements are
governed by Chapter 345. Commercial
open-end credit of any type can be gov-
erned by Subchapter B of Chapter 303 if

the lender so elects under section
346.004.

The question is often raised as to why
the creditor should opt out of Chapter 346
for commercial open-end credit. There
are really two answers, First, real estate
collateral is prohibited in Chapter 346,
Secondly, the penalty provisions of Chap-
ter 349 apply to credit extended under
Chapter 346. Most creditors would
probably prefer that the Chapter 305 pen-
alties apply to a commercial transaction
since Chapter 305 requires notice and a
right{o cure for any contracting or charg-
ing usury violation,

1V, Relationship of Penalty
Provisions in Chapter 305 and
349 of the Texas Finance Code
to 12 U.8.C. Sections 85 and 86
and Other Federal Law

Chapter 305 and 349 of the Texas Fi-
nance Code now have cure provisions,
caps on class action liability and pre-suit
notice and opportuanity to cire provisions.
Can a national bank choose that state law

rather than federal penalties? The OCC
has long recognized the “most favored
fender” doctrine which says a national
bank can take advantage of any state law
that would upply to any state regolated
lender.

Y.  Credit Card Surcharge
Litigation

Texas is one of about 12 states that
has a statute banning a surcharge for us-
ing a credit card. Section 339.001 was
originally passed in 1985 when the Truth-
in-Lending ban on surcharges expired.
There has been a Tot of litigation in Texas
but the question of damages has not heen
addressed by a Texas appellate court.

V1. Prospects for 2001 Legiskation

Tt does not appear likely that the Texas
Finance Code will be amended in 2001
in any major way. No major amendments
have been introduced as of March 12,
2001,
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holder,® but that is not the guestion here, and in
any event Oklahoma did not adopt the Delaware
close corperation provisions. Delaware alsc allows
a 50 percent shareholder of a joint venture corpo-
ration to petition for deadlock dissolution,™ but that
is enly if the certificate or a wrilten shareholders’
agreement does not prohibit such action. Delaware
does allow any shareholder to petition for the ap-
pointment of a receiver or custodian upon a show-
ing of deadlock or other cause,™ and this prévision
may be analogous. The question then is whether a
sharcholder may waive such a statutory protection
where the slatute is silent. That is questionable. If
the benefits of the Oklahoma statute represent the
stalc’s public policy and cannot be waived in this
fashion, the result reached by the Court seems cor-
rect as to the supermajority clause in the certifi-
caie.

51, Del, Code. Aan., tt 8 § 355,
52, Dl Code Ann., tit. 8 § 273,

53. Del. Code Ann., tit. 8 § 226,

{Continued from page 333)

Whether or not the shareholders™ agreement
should bar the statulory remedy of dissolution for
good cause is another question. The Courl states
that the agreement does not address the question of
disselation, but it would seem that dissclution is a
“voluntary or involuntary disposition of shares,”
which cannot be made excepl in accordance with
the rights of {irst refusal and valuation provisions
of the agreement, At the least, it should be consid-
ered whether “good cause™ for dissolution may txist
if the effect s inconsistent with a carefully-drawn
shareholders® agreement. Courts have been reluc-
tant to order judicial dissolution under similar cir-
cumstances when an aiternative remedy such as a
mandatory buyout is fairer.™

S4. See e.p. i re Wicdy's Fumiture Clearanee Center Co., Inc.,
487 N.Y.5.2d 901 (N.Y. App. Div. 1985).

C. Cities Service Co. v. Gulf Oil Corp.™

This case dealt with the consequences of a 1982
termination by Guif Oif Corporation (now Chev-
ron USA Inc.) of a merger agreement between Gull
and Cities Service Company (now Oxy USA Inc.)
entered into only scven weeks earlier’® Applying
nonmutual collateral estoppel, the Oklahoma Su-
preme Court held that Gulf was precluded from
justifying its termination by claiming that a Fed-
eral Trade Commission acticn allowed it to with-
draw™ and [urther held that Gull was precinded
[rom claiming that an overstatement ol estimated
oil reserves by Cities allowed it to withdraw.™ This
left only the question of damages for breach,

As to that point, the dawmages claim turned cn
the [act that shortly before the agreement was ter-

{Cantimied an page 364}

55, 1999 0K 14, 980 P.2d 116 (Okla. 1999),
56. 980 P2dat 120.
57, BROP2d at 130,

58, 9RO P.2d at 133,

e i L L e e L il
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minated Cities had purchased for its wreasury 4.1
million shares of its own stock held by Mesa Pe-
troleum for $225.5 million.”™ The trial court in-
siructed the jury that if it found that the stock was
acquired in reliance on the merger agreement, dam-
ages would equal the sum of the repurchase price
paid by Cities and the legal fees Cities expended in
reliance on the merger agreement.® The wial court
limited the time frame for computing damages (o a
peried ending August 13, 1982, one week after
Gulf’s termination, thereby preventing Gulf from
introducing evidence of Cities” agreement to merge
with Oxy USA later that same month.®' The jury
found that the Mesa stock repurchase was made in
reliance on the merger agreement and entered judg-
ment tor Cities in the amount of $229.6 million,
plus interest under Delaware law, which was appli-
cable to the contract.®? The Supreme Court upheld
the judgment in all respects.

Again, the Court did not cite any Delaware
cases, although as stated, Delaware law governed
the contract. While the decision presents guestions
of law that are not exclusively corporate law is-
sues, such as contract law or the law of evidence,
the central issue of damages is a corporale law ques-
tion. The purchase of its own shares by a corpora-
tion is authorized by statute,® and case law in Dela-
ware as well as nationwide supporls the view that
there is nothing per se suspect or damaging to the
corporation in the purchase of its own shares.® To
say that a corporation is damaged in the purchase
of iis own shares by the amount of the full pur-
chase price unless a reduction in that price is proven
by way of defense is incomprehensible. There are
many rcasons why a corporation might purchase
its own shares, and it would be just as sensible to
say that the corporation is bencfitted by the full
purchasc price as to say that it is damaged. One
might as well say (hat the purchase price of a car or
any other commodity is presumptively proof of
damages in that amount, which is clearly not the

59, Fd oaln 4.

60, 980 P2d at 122,

Gl fd, at 122 and 133 0, 83,

62 Jd., a0 {22,

63, K. at 136-37,

64, Del. Code Ann,, it 8 § 160,

65, See generally, Unovcal Com, v. Masa Petroleum Co., 493 A.2d

946 (Del. 1985); Exneyr L. Fouk, 1L, £7 Ac., 1 FoLg o8 iR
Drrawark General Corrogarons Law § 16005 (1998),
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law.® The case shouid have been remanded for a
new trial on the issue of damages, at lcast.

D. Internat’l Brotherhood of Teamsters
Genl. Fund v. Fleming?

In 1997, a federal district court judge in Okla-
homa City ruled in a suit by the Teamsters union
that the Fleming Companies, Inc., an Oklahoma cor-
poration, had to include in the proxy statement for
its 1997 annual meeting of sharcholders a proposed
shareholders resolution submitied by the Team-
sters.% The resolution would amend Fleming's by-
laws to require Fleming’s Board ot Directors to re-
deem the company’s sharehoiders” rights plan and
not to adopt any other shareholders” rights plan
without shareholder approval.® A shareholders’
rights plan (usually referred o as a “poison pill™)
is an antitakeover device under which rights arc
issued te purchase stock of the company, or of a
company by which the adopting company is ac-
quired. ™ When originally issued, the rights are not
exercisable, and they are typically redeemable at a
notninal value by the issuing company.” The rights
become exercisable upon the cecurrence of a trig-
gering device such as a hostile tender otfer for con-
trol or the acquisition of a large block of the
company’s stock by a polential tender offeror,™ The
purpose of the rights plan is to deter hostile take-
overs by giving the target Board of Directors time
to formutate alternatives,™ The propriety of rights
plans has been upheld by the Delaware courts.™
Fleming appealed the decision to the Court of Ap-
peals for the Tenth Circuit, which certified the ques-
tion to the Oklahema Supreme Court. The Court

6. See RestarpMent (Secosn) oF ConTracts § 349 (19815 and ex-
amples (here cired.

671999 0K 3, 975 P.2d 907 (Okia. 1999)

68, See discussion of the case in Norwood P Beveridae, Recent
Developmenrs in Corporare Law and Proctice, 24 Okla. City
U1 Rew, 133, 149-50 (1999). -

6% 975P2d al 909 n. 3,

70 See Reveridge, 24 Okla. City U, L. Rev. al 1d4-46,

T M

72, KL

FERIE

4. See Moran v. Household Int’L, Ine., SO0 A 2d 1346 (Del. 1985).

held that the proposed bylaw amendment was
proper under Oklahoma law.”

It has already heen explained clsewhers why
the decision is not one which a Delaware court
would likely reach on the same lacts,™ and that ex-
planation will not be repeated here. The present
question is whether the decision adequately respects
lhe decision of the legislature to follow Delaware
corporate law. Because of the specific language of
the statute, which requires that restrictions on the
Board’s authority to issue rights to purchase stock
must be conlained in the certificate of incorpora-
tion,” not the bylaws, and that the power of the
Board to manage the affairs of the corporation is
subject only (o restrictions in the certificate of in-
corporation,™ not the bylaws, and (hat the bylaws
must 110t be incensistent with the certificate ol in-
corporation,”™ which in Fleming’s case granted the
Board the right to issue blank check preferred stock
used in the rights plan, the decision is nol conso-
nant with cslablished principles of Delawarc law,

The question is what should be done about this.
The intention of the Oklahoma Business Corpora-
tion Act Commillee and the legistature was to cre-
ate a hospitable foram for large and small corpora-
tions in Oklahema, and if the Oklahoma Supreme
Court’s decisions are not consistent with that in-
tention, the legislanire will have Lo amend the stat-
ute, This actually is done frequently encugh in
Delaware itself when decisions of the Delaware
Supreme Court or Chancery Court in the corpora-
tion law area are not acceptable to the state legisla-
ture. OFf course, then the Oklahoma statute will not
be the same as the Delaware statute, but that is un-
avoidable. It is an issue that crosses the lines of
substanlive law areas to confront interested parties
in, e.g., consumer and commercial law as well as
other fields. The lesson seems clear: If state law is
to remain viable, state courts and legislatures will
need to pay more allention to uniformity, clarity
and consistency.

|Nerwood P. Beveridge is Professor of Law and
Associate Dean al Oklahoma City University
School of Law.]

75 975 P2 ar 908,

6. See Charles F. Richards, Ir. & Robert i. Stearn, Ir., Shareholder
By-Lenws Kequiring Boards of Directors To Dismanile Riehis
Plans Are Uniikely To Survive Scratiny Under Delaware Law,
5S¢ Bus. Law, 607 (1999),

T7. 18 Okk Stat, & 1038 ¢ (999),

T8 18 Okla. Stat. § 1027 (1999).

79, LB Okla. Stat. § 1013(B) {1999).

ARTICLES SOLICITED

The Quarterly Report is sceking submission of manuscripts, for possible publication, on the following subjects: consumer protection and Htigation, Truth in
Lending and Regulation Z; access 1o consumer financial services (including fair housing, CRA, mnd equal credit opportunity); electronic commerce; credit and
debit cards; credit insurance; mortgage lending; auto finance; UCC casc law and revisions; banking law: debt callection and bankraptey. If you would fike to
contribute to an article or research project, please contact the Editor of the Quarferly Report.

™




	Oklahoma City University School of Law
	From the SelectedWorks of Norwood Beveridge
	2000

	Recent Developments in Corporation Law and Practice
	tmpyD4sWt.pdf

