Touro College Jacob D. Fuchsberg Law Center

From the SelectedWorks of Michael E Lewyn

Summer 2013

SEQRA and Infill

Michael Lewyn, Touro Law Center

Available at: https://works.bepress.com/lewyn/87/

B bepress®


http://www.tourolaw.edu/
https://works.bepress.com/lewyn/
https://works.bepress.com/lewyn/87/

SEQRA and Infill

By Michael Lewyn

1. Infroduction

The New York State En-
vironmental Quality Review
Act (SEQRA) requires state
and local governments to
issue environmental impact
statements addressing sig-
nificant environmental harm
caused by their own ac-
tions.! Although numerous
states have similar statutes,
SEQRA is more burdensome
in a few respects. For ex-
ample, while most state environmental review statutes
cover only-government projects,~SEQRA-also-covers
private sector projects requiring government permits.3
Furthermore, SEQRA requires governments to consider
not just the impacts of projects upon the physical envi-
ronment, but also their socio-economic impacts,‘* unlike
some other states’ environmental statutes.’

This article contends that the stringencies of
SEQRA occasionally have harmful environmental
consequences because SEQRA can easily be used to
delay “infill development”—that is, new housing and
commerce in already developed areas such as cities and
older suburbs.® When this occurs, development shifts
from older areas to newer suburbs that tend to be more
dependent on automobiles, and thus, produce more
pollution. '

Part IT of this article introduces readers to SEQRA.
Part IIT shows how SEQRA discourages infill devel-
opment. Part IV explains why this anti-infill bias is
environmentally harmful. Finally, Part V suggests pos-
sible reforms to SEQRA that might mitigate the law’s
anti-infill bias.

Il. A Brief Guide fo SEQRA

The federal government enacted the National
Environmental Policy Act (NEPA) in 19707 in order to
ensure that federal agencies considered the potential
environmental impact of their actions.® Under NEPA,
the agency proposing the action (known as the “lead
agency”)® will typically'? begin the environmental
review process by preparing an Environmental Assess-
ment (EA), a document which “[b]riefly provide[s] suf-
ficient evidence and analysis for determining whether
to prepare an environmental impact statement.”*! If,
after drafting the EA, the lead agency decides that its
actions will create a significant environmental im-
pact, it will create an environmental impact statement
(EIS).12 The EIS must address not only the environmen-

tal impacts of the proposed action, but also any possible
alternatives.1®

New York’s “little NEPA” statute, SEQRA, is almost
as old as NEPA itself. It was enacted in 1975 and became
effective the following year.!* SEQRA applies not only
to state government actions, but also to actions by local
governments,” including rezoning'® and other land
use-related permits.”

Like NEPA, SEQRA creates a multi-step environ-
mental review process. The lead agency begins the
process by drafting an environmental assessment form
(EAF) to determine whether its proposed action will af-
fect the environment.”® If the lead agency concludes that
environmental impacts from its action are unlikely to be
significant, it drafts a “negative declaration” so stating.!?
Otherwise, the agency issues a “positive declaration”
declaring that the impacts require an EIS*® The agency
then prepares a draft EIS and solicits public comments
on that document.?! After receiving public comments
on the draft EIS, the agency issues a final EIS,? which
addresses the adverse impacts of the proposed action®
and must certify that such impacts will be mitigated
where practicable.?* Citizens may challenge an agency
decision (including either an EIS or a decision not to is-
sue an EIS) under SEQRA 2

New York’s Department of Environmental Con-
servation (DEC) has enacted regulations implementing
SEQRA.% These regulations provide that for certain
government projects designated as “Type 1% actions,

a rebuttable presumption exists that the project creates
environumental impacts significant enough to require the
preparation of a full EIS.? Projects designated as Type

I actions include all zoning changes affecting twenty-
five or more acres:® On the other hand, these regula-
tions categorically exclude thirty-seven types of actions,
known as Type II actions, from SEQRA scrutiny.®
Zoning decisions affecting just one house are usually
categorized as Type II actions.*! Government actions
that are neither Type I nor Type I actions are labeled as
“unlisted actions”*? and may require an EIS if they cre-
ate a significant impact.*® The overwhelming majority of
government actions subject to SEQRA are unlisted .

SEQRA does not prohibit all environmentally harm-
ful government action. Instead, SEQRA requires the
government to disclose such environmental harm in the
EIS* and to “minimize adverse environmental effects
to the maximum extent practicable.”? [n determining
what is “practicable,” agencies may balance environ-
mental concerns against other public policies.3”

On review, courts may not “weigh the desirability
of any action or choose among alternatives”® but must
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ascertain whether the EIS and the agency’s decision
was arbitrary, capricious, or otherwise infected by er-
rors of law or procedure.® As a practical matter, this
means that courts generally uphold agency decisions,
especially after an EIS has been filed.!

{ll. SEQRA and Infill Development

“Infill development” is development that occurs
in already developed neighborhoods (often in cities
or older suburbs)."! “Greenfield” development, by
contrast, occurs on “pristine, undeveloped land typi-
cally located in low density suburban areas.”*? Both
types of development often require rezoning or similar
legal changes,* and are thus subject to SEQRA.* But
SEQRA’s broad definition of “environmental impact”
means that urban infill projects will often require an
EIS, even if they create no impact upon the physical
environment.®> As will be shown below, greenfield
projects are less likely to require an EIS.%

A. The Environmental Impacts of Infill

SEQRA defines the term “environment” to in-
clude not just the physical environment, but “existing
patterns of population concentration, distribution or
growth, and existing community or neighborhood
character.”# SEQRA’s broad definition of the term
“environment” suggests that any development that
adds a significant amount of residences or businesses
to an existing neighborhood will usually require an EIS,
since such development affects “existing patterns of
population” and “neighborhood character.”

The New York Court of Appeals addressed this is-
sue in the 1986 decision of Chinese Staff & Workers Ass'n
v. City of New York (Chinese Staff I).*® In that case, a
developer proposed to build a high-rise condominium
on a vacant lot in New York’s Chinatown neighbor-
hood.* The city declined to draft an EIS on the ground
that the project would have no significant environmen-
tal impact.5

The court held that as a general matter, SEQRA’s
definition of “environment” encompasses “existing pat-
terns of population concentration, distribution or growth,
and existing community or neighborhood character.”5!
Thus, any effect that a project might cause on “popula-
tion patterns or existing community character...is a
relevant concern in an environmental analysis.”%?

Applying this principle, the court found that even
though the proposed development itself displaced no
residents or businesses,™ SEQRA nevertheless required
the city to consider the risk of “long-term second-
ary displacement”%—that is, the possibility that new
construction might make Chinatown more desirable
and thus a more expensive place to live, which in turn
could lead some current residents to move.?® Therefore,
the court suggested that the proposed new construction
(combined with likely construction on other nearby

sites)™ might lead to such secondary displacement, and
that this possibility would require an EIS.

At a minimum, Chinese Staff I suggests that when-
ever new development might make a neighborhood
more valuable (thus creating a risk of increased rents),
the lead agency must consider this possible impactin
deciding whether to draft an EIS. More broadly, Chinese
Staff I implies that any change in existing “population
patterns” is an environmental impact under SEQRA,
and therefore (if significant) requires an EIS. Such a

 rule suggests that any development that significantly

increases neighborhood population requires an EIS,
because building new housing by definition affects
population patterns.

A more recent Appellate Division case supports this
interpretation of Chinese Staff I. In Chinese Staff & Work-
ers Assn v. Burden (Chinese Staff IT),% the city of New
York rezoned a Brooklyn neighborhood and declined to
draft an EIS.%® The court upheld the Department of City
Planning’s decision to not draft an EIS for two reasons:
first, the rezoning “decreas[ed], rather than increased,
the potential for development by imposing building
height limits.”** Second, because “the [city] projected
an increase [of housing stock] of only 75 units, it was
[reasonable] to conclude that the rezoning would not
have any adverse socioeconomic impacts.”%

The Chinese Staff I court’s emphasis on the small
number of added housing units and on the decreased
potential for development implies that any zoning
decision that does add a significant number of new
businesses or housing units to a neighborhood is likely
to create significant socio-economic impact and would
therefore require an EIS under SEQRA.

B. Does Greenfield Development Also Require an
EIS?

" Because significant infill development by defini-
tion increases the number of people and businesses
in a neighborhood, it is likely to require an EIS under
SEQRA. As a practical matter, this may be less true of
greenfield development. Infill development occurs in
places with neighbors, and where there are neighbors,
there is “Not in My Back Yard” (NIMBY)®! resistance
to development.® This occurs because residents of an
existing neighborhood may suffer any perceived costs
from new development (e.g., increased fraffic, changes
in neighborhood look and feel) while the benefits of
new development (such as an increased supply of hous-
ing) are citywide or region-wide.®> Thus, dissatisfied
NIMBYSs have a strong motive to use SEQRA to delay
new development.5

By contrast, greenfield development occurs in plac-
es with relatively few neighbors. Where there are few
neighbors, there are few potential NIMBYs,® and thus
fewer people likely to demand an EIS or complain that
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an existing EIS is inadequate. So, on balance, SEQRA is
more likely to affect infill development than greenfield
development.

Admittedly, SEQRA does not prevent a munici-
pality from permitting development with significant
environmental impact. Because SEQRA allows gov-
ernment agencies to balance environmental impacts
against other social considerations, litigants are rarely
able to persuade courts to stop a project completely (as
opposed to delaying the project by requiring an EIS).%¢

Nevertheless, SEQRA imposes a significant burden

-upon developers. For a developer, “time is money”®’
because a developer will often be paying interest on a
construction loan while its project is being debated, but
will be unable to receive money from buyers or renters
until the project is actually built.%® Thus, a developer
suffers financially by waiting for the EIS process to
wind down—a process which may take years.®®

IV. Why SEQRA’s Bias Is Environmentally
Harmful

Given that all legislation has a disproportionate
impact upon someone, should we care whether SEQRA
penalizes infill development?

Already developed areas (especially in central
cities) tend to have more mass transit riders (and
fewer drivers) than greenficld areas.”® This is the case
because as a neighborhood becomes more developed,
it becomes more compact—that is, more people live
within walking distance of shops, jobs, public transit,
and other neighborhood destinations.” By contrast, in
areas with lower density, fewer people live within a
short walk of a bus or train stop, and transit ridership
will therefore be low,”2 which means that transit agen-
cies will be disinclined to serve such areas.”

It follows that more greenfield development means
more driving, and more driving means more pollution,
as one-third of U.5. greenhouse gas emissions come
from automobiles.” It also follows that because infill
development requires less driving, more infill develop-
ment means less pollution.

Recent studies support this view. A study spon-
sored by the U.S. Department of Energy suggests that
doubled residential density alone reduces household
vehicle miles traveled by five to twelve percent.” If
increased density was accompanied by other pro-tran-
sit land use policies and by improved public fransit,
vehicle miles traveled could be reduced by as much
as twenty five percent,”® causing U.S. greenhouse gas
emissions to be reduced by eight to eleven percent.””

Similarly, Harvard economist Edward Glaeser and
UCLA economist Matthew Kahn recently conducted
a study finding that low-density, automobile-oriented
places emitted more greenhouse gases from trans-

portation than more pedestrian and transit-oriented
places.”® For example, New York City, the region with
the highest use of public transit,” emitted only 19,524
pounds of carbon dioxide (a major greenhouse gas,*
also known as “CO2”) per household from automobiles
and transit users combined,® the lowest amount among
ten metropolitan areas studied. By contrast, several
automobile-oriented, lower-density regions emitted
over 25,000 pounds of transportation-related COZ2 per
household.??

Moreover, suburbs, which tend to be less compact
and more automobile-oriented,? have significantly
higher per-household CO2 emissions from transporta-
tion. For example, New York’s suburban households
emitted over 3,800 more pounds of transportation-relat-
ed CO2 per household than did city residents.®

If, as suggested above, infill development reduces
driving and thus reduces pollution, and SEQRA dis-
courages infill development, it logically follows that
SEQRA actually increases driving and the resulting
pollution. -

V. How to Reform SEQRA to Facilitate Infill

As shown above, SEQRA disproportionately
burdens infill development, but infill development in
transit and pedestrian-friendly areas is environmentally
beneficial. Thus, SEQRA may actually discourage envi-
ronmentally friendly infill development. Can New York
eliminate SEQRA's negative consequences without
eliminating SEQRA’s more desirable features?

One possible reform might be to enact statutes
resembling California’s 2008% amendments to its own
“Little NEPA, 36 the California Environmental Qual-
ity Act (CEQA).¥ In relevant part, these amendments
streamline CEQA review for “transit priority projects,”
defined by the statute as projects that are predominant-
ly residential, providing a minimum density of at least
twenty dwelling units per acre, and located within a
half mile of major transit service (such as a bus or train
with service intervals of no more than fifteen minutes
during peak hours).%

Under CEQA as amended, government generally®
reviews such projects as part of a “sustainable commu-
nities environmental assessment” (SCEA),”® which is
less onerous than traditional CEQA review.”! Under an
SCEA, a developer need not address potential growth-
inducing impacts of a-project, nor need it address pos-
sible car and truck traffic induced by the project.” In
addition, the developer need not discuss the pros and
cons of a lower-density alternative to the project.?

I propose that SEQRA be amended to incorporate
(a) CEQA’s definition of transit priority projects, and (b)
CEQA’s provision that developers of such projects need
not address environmental impacts related to growth,
such as increased population or traffic.¥* Thus, SEQRA
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as amended would (as to transit priority projects) over-
rule New York case law suggesting that urban growth
justifies an EIS on the ground that growth of areas well-
served by public transit is environmentally helpful
rather than environmentally harmful.

A recent law review article criticizes CEQA’s
streamlining for transit priority projects, arguing that if
transit agencies do not increase service as a mitigation
measure, transit systems may become overloaded.®®
This argument should not prevent reform, however, be-
cause if improved transit must precede density, neither
the transit nor the density may ever get built. In an area
where density is low and transit ridership is therefore
already low,* transit opponents and NIMBYs will fight
transit by arguing that the density is not present to sup-
port transit,”” and will fight additional density by con-
tending (quite reasonably) that in the absence of transit,
more density will only lead to more traffic congestion.*®

In sum, limiting SEQRA review of transit-friendly

- development to truly environmental concerns (as op-
posed to concerns related to population growth) would
be an environmentally friendly policy because it would
confribute to steering growth te infill sites served by
public transit, thus increasing transit ridership and
reducing auto-related pollution.

VI. Conclusion

The purpose of SEQRA is to protect the environ-
ment by requiring the government to consider the
harmful environmental impacts of its actions. But
SEQRA in fact creates its own harmful environmental
ifnpact's.. Thanks to SEQRA, someone who wants to
build houses or apartments in an already developed
city or inner suburb must sometimes spend years going
through the EIS process. By contrast, greenfield devel-
opment in rural areas or outer suburbs is less likely to
require an EIS or to lead to litigation over the adequacy
of an EIS. Thus, SEQRA discourages infill development
in New York, and encourages developers to build on
greenfield sites. Since greenfield development typi-
cally leads to more driving and thus to more pollution,
SEQRA may lead to an increase, rather than a decrease,
of pollution.

New York can make SEQRA more environmentally
friendly by limiting environmental review for compact
developments near public transit, thus preserving the
benefits of SEQRA without discouraging transit-friend-
ly infill.
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