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COMMENT

AN APPROACH FOR RECONCILING ANTITRUST
LAW AND SECURITIES LAW: THE ANTITRUST
IMMUNITY OF THE SECURITIES
INDUSTRY RECONSIDERED*

Probably the most current and most critical problem facing
the securities industry is the extent to which that industry-particu-
larly the stock exchanges-should be subjected to the rules of com-
petition as enforced under the antitrust laws.1 The Department of
Justice is concerned particularly with three rules of the New York
Stock Exchange which, when viewed in light of that Exchange's domi-
nant position in the securities industry, give it near monopoly power.
These rules result in fixed minimum commission rates, arbitrarily re-
stricted membership, and restricted off-floor trading. This inquiry
will focus on these interrelated rules in an effort to determine: (1)
the proper body for policing and regulating anticompetitive practices

* This article is a condensation of a project conducted in the Senior Research

Program of Northwestern University School of Law by Lawrence K. Hellman. The
project was under the supervision of Professor David S. Ruder, whose direction and
advice are gratefully acknowledged. The author also acknowledges the cooperation
of Dr. William Freund, Vice-President of the New York Stock Exchange; Dr.
Charles F. Phillips, Jr., Professor of Economics at Washington and Lee University;
Mr. Charles Curtiss, Special Counsel to the Securities and Exchange Commission; Mr.
Donald Baker and Mr. Daniel Hunter, of the Antitrust Division of the Department
of Justice; and Mr. Alton Harris, of Schiff, Hardin, Waite, Dorschel & Britton,
Chicago. All opinions expressed are those of the author.

1 This article is based on the premise that there is a national policy favoring com-

petition as articulated in the antitrust statutes and the case law developing them.
This body of law has proven to be flexible, making exceptions to general rules
where economic factors or congressional mandate so necessitated. This flexibility
is embodied in the "rule of reason" which interprets the language of sections 1 and 2
of the Sherman Act, 15 U.S.C. §§ 1-2 (1964), to apply to only those restraints of
trade which are unreasonable. This implies that some restraints of trade may be
found to be reasonable, and thus not illegal under the statute. The rule of reason is
in contrast to the per se rule, which treats certain types of agreements and practices
as inherently unreasonable and, consequently, subject to no justification or affirm-
ative defense. Per se offenses include price fixing, collective refusals to deal (boy-
cotts), tying arrangements and market allocations. See Standard Oil Co. v. United
States, 221 U.S. 1 (1911).
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Reconciling Antitrust Law and Securities Law

in the securities industry and (2) the proper approach which that
body should employ in performing its task of evaluation. Prior to
a detailed discussion of these issues, however, one must have a
comprehensive understanding of both the structure of the securities
industry and the regulatory scheme which Congress has developed
for that industry.

Tm ECONOMIC STRUCTURE OF THE SECURITIES INDUSTRY

AND THE ANTITRUST PROBLEMS CREATED BY THAT STRUCTURE

The Securities Markets and Their Functions

For all practical purposes, the securities industry2 is composed
of the 3,6691 broker-dealers who are members of the National Asso-
ciation of Securities Dealers.4 Competition exists among these indi-
vidual broker-dealers, primarily on the bases of efficiency and serv-
ices offered. 5 In addition to this individual competition among
broker-dealers, a second level of competition exists in the securities
industries---competition among the various securities exchanges. 6

The methods of competition on the second level tend to be based
less on economic principles than on what would be called restraints

2 A broad definition of the securities industry would include salesmen of mutual
funds and some small, local brokers, and perhaps even large institutions which deal
largely in the third and fourth markets. However, since current problems are pri-
marily concerned with competition for brokerage services, the narrower definition is
preferable for the purposes of this study. SECURTmS AND EXCHANGE COMMISSION,
REPORT OF THE SPECIAL STUDY OF THE SECURITIES MARKETS, H.R. Doc. No. 95,
88th Cong., 1st Sess., pt. 1, at 72 (1963) [hereinafter cited as SPECIAL STUDY].

8 THE NEw YORK STOCK EXCHANGE, ECONOMIC EFFECTS OF NEGOTIATED COM-
MISSION RATES ON THE BROKERAGE INDUSTRY, THE MARKET FOR CORPORATE SECUR-
rrms, AND THE INVESTING PUBLIC 93 (SEC File No. 4-144, 1968) [hereinafter cited
as NYSE 1968 ECONOMIC BRIMF]. The number has fallen from a high of 4,771 in
1962. Id.

4 Technically, membership in the NASD is not required for one wishing to en-
gage in the brokerage business; however, NASD rules, pursuant to the requirements
of the Securities Exchange Act of 1934, 15 U.S.C. § 78 (1964), make it economically
infeasible for nonmembers to function as broker-dealers. See 15 U.S.C. §§ 78o to
78o-3 (1964), especially 15 U.S.C. § 78o-3(i) (preventing nonmembers from par-
ticipating at a profit in securities distributions). See also Green, Legal Test Looms
for NASD Regulation Covering Securities Distribution to Public, Wall Street Journal,
April 28, 1970, at 2, col. 3. (Note: all references to the Wall Street Journal are
to the Midwest Edition.)

5 UNITED STATES DEPARTMENT OF JUSTICE, MEMORANDUM ON THE FIXED MINI-
MUM COMMISSION RATE STRUCTURE 97 (SEC File No. 4-144, 1969) [hereinafter cited
as JUSTICE DEPARTMENT BRIEF].

6 SPEI A. STUDY, supra note 2, pt. 2, at 946.
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NORTHWESTERN UNIVERSITY LAW REVIEW

of trade in the context of most other industries. 7  These restraints
take the form of forcing as much trading as possible onto a particular
exchange and of limiting access to the individual exchanges, mem-
bership to which is a crucial factor in determining the competitive
position of any broker-dealer.

A third level of competition which cuts across all broker-dealers
and all exchanges is competition between the different securities
markets.' These markets can be grouped into three categories:9

(1) the organized exchanges, including the New York Stock Ex-
change (NYSE), the American Stock Exchange (Amex), and the
regional exchanges; (2) the over-the-counter market (OTC), deal-
ing in stocks not listed on exchanges; (3) the third and fourth
markets, in which nonmember firms deal in listed securities (the
"third market") or in which institutional investors deal directly with
each other (the "fourth market").' 0 These securities markets are
distinguished by the securities traded on them and by the availability
of access to them.

Although each registered stock exchange may be considered to
be a separate securities market, two exchanges in New York City
(NYSE and Amex) together handle over 90% of exchange trans-
actions." Regional exchanges, only seven of which are "national" in
character,' 2 are located outside of New York City. To trade on any

7 See, e.g., Silver v. NYSE, 373 U.S. 341, 348 (1963). See also Johnson, Appli-
cation of Antitrust Laws to the Securities Industry, 20 Sw. L.J 536, 546 (1966).

There are, however, valid methods of competition based on efficiency: narrower
margins for specialists, more services for members, mechanized securities transfer
systems, greater freedom of access to membership, and so forth. See FRTHER'
PREPARED TESTIMONY ON BEHALF OF THE MIDWEST STOCK EXCHANGE 31-39 (SEC
File No. 4-144, 1969) [hereinafter cited as MSE PREPARED TESTIMONY, 1-7-69 (or
9-18-68, depending on date of testimony)].

8 One must be careful not to confuse the market for brokerage services with the
various markets for securities (securities markets). Securities markets do not
necessarily represent a given place; rather, they represent a level of trading activity
where buy and sell orders are congregated.

9 This classification is taken from the prepared statement of Professor Henry C.
Wallich, an economist from Yale University, before the SEC hearings on commis-
sion rates, Oct. 31, 1968, SEC File No. 4-144, at 17 [hereinafter cited as Wallich
Prepared Statement].

10 Very little is known about the "fourth market," but industry speculation in-
dicates that it is growing in volume. It is an attempt on the part of institutional
traders to avoid the use of brokers altogether by finding their own matches for
buy and sell transactions.

11 This is on a share volume as well as a dollar basis. See note 21 infra.
12 SPECIAL STUDY, supra note 2, pt. 2, at 948. The seven significant regional
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one of the national securities exchanges, a broker-dealer must be a
member of that exchange. The rules of eligibility are, however,
largely under the control of the exchanges themselves.'3 A particu-
lar broker-dealer may be a member of no exchange, a "sole member"
of one exchange, or a "dual member" of both a regional and one
or both of the New York exchanges. A particular security may be
traded on one or more exchanges. 14

Stocks traded "over-the-counter" are usually not traded in suffi-
cient volume to sustain a continuous auction market which charac-
terizes an organized stock exchange. Instead, individual dealers
make a market 15 in a particular security. A broker-dealer need not
be a member of any organized exchange to become a market-maker
in an OTC issue, but exchange members frequently make markets
for unlisted securities and thus participate in the OTC market.' 6

Until quite recently, almost all trading on the OTC market
was in securities not listed on a securities exchange. An important
modem trend has been the increase in the over-the-counter trading
in listed stocks.' 7 If securities are traded by broker-dealers who are

exchanges are the Boston, Cincinnati, Detroit, Midwest, Pacific Coast, Philadelphia-
Baltimore-Washington and Pittsburgh exchanges. Seven other minor exchanges
remain registered with the Securities and Exchange Commission. In the late 1920'6
there were over 100 regional exchanges. Id.

Is This results from the rules of the various exchanges, not from the dictates of
the 1934 Act, although the Act authorizes any rule "not inconsistent with this
chapter and the rules and regulations thereunder and the applicable laws of the State
in which it is located." 15 U.S.C. §§ 78f(a) (2), (c) (1964).

Two hundred and thirty-eight firms are members of either or both New York
exchanges as well as one or more regional exchanges, while 449 are sole
members of regional exchanges.

SPECiAL STUDY, supra note 2, pt. 2, at 928.
14 When a security is listed on more than one exchange, it is "dually traded."

In 1968, 450 of 503 issues listed on the Midwest Stock Exchange (MSE) were
dually traded. These dually-traded issues accounted for 89% of share volume
and 94% of dollar volume on the MSE. Moreover, with only 11% of 1968
MSE share volume attributable to exclusively-listed securities, 60% of that
was from trading in only four active stocks. MSE Exarr 10 (SEC File No. 4-144,
1969); MSE PREPARED TEsTIMONY, 1-7-69, at 11. These figures have changed very
little since the beginning of the decade. See SPECuL STUDY, supra note 2, pt. 2, at
930.

15 A broker-dealer makes a market in a security when he stands ready to buy
and sell limited quantities of it.

16 Tim NEw YORK STOCK ExcHANGE, Tim LANGUAGE OF INVEsiTNG 25 (1968).
See also SPECIAL STUDY, supra note 2, pt. 1, at 13. In 1961, trading over-the-counter
represented 60% in dollar volume and 125% in share volume of securities traded on
all registered exchanges. Id.

17 See note 25 infra.
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not members of the exchange on which that security is listed, those

securities are being traded in the "third market," off the floor of the

exchanges. Such trading has the effect of widening access to trading

in listed stocks, since nonmembers can participate in trades diverted

from the exchanges. The rules of the NYSE are designed to dis-
courage this diversion of transactions by prohibiting Exchange mem-

bers from trading away from the Exchange floor.

The recent growth of third market trading reflects the partial
success of non-NYSE members in circumventing that Exchange's
anticompetitive trading rules. The growth of the third market may
also be attributed to the failure of any of the traditional markets to
facilitate trading in large blocks of listed stocks at economical com-
mission charges.' 8  Until recently, the NYSE has maintained a fixed
rate of commission for all transactions, regardless of size or economies
of execution. Although it may be argued that the growth of the
third market is due to the unsuitability of the auction-market mech-
anism for trading large blocks of securities,' 0 the failure of the ex-
changes to hold the large block transactions is attributable more to
their pricing practices than to the auction-market mechanism itself.
Block transactions still account for a large part of trading on the
stock exchanges.2 °

The relative importance of the various markets, in terms of dol-
lar value of stocks traded and share volume, is instructive, for such
information reveals three important trends which suggest that the
securities industry is not as competitive as it should be.2 1 First,

18 See note 43 infra.
19 Wallich Prepared Statement, supra note 9, at 18.
20 See note 50 infra.
21 Source: Midwest Stock Exchange

Exhibit A 1-2 (SEC File No.
4-144, 1969). Figures are
approximate.
Year Total for All Exchanges
1950 Share 900,000,000 shs.

Dollar $22,260,000,000
1960 Share 1,418,000,000 shs.

Dollar $45,750,000,000
1965 Share 2,580,000,000 shs.

Dollar $88,166,000,000
1966 Share 3,138,800,000 shs.

Dollar $121,152,375,000
1967 Share 4,545,000,000 shs.

Dollar $161,300,000,000
NYSE = New York Stock Exchange
AMEX = American Stock Exchange
MSE = Midwest Stock Exchange
PCSE = Pacific Coast Stock Exchanj

Share and Dollar Volumes of Major
Securities Exchanges Presented as a
Percentage of Total Share and Dollar
Volumes of All Registered Exchanges
NYSE AMEX MSE PCSE Other
76.3% 13.5% 2.1% 3.1% 5.0%
85.9% 6.8% 2.3% 2.2% 2.8%
68.4% 22.2% 2.2% 3.1% 4.1%
83.8% 9.3% 2.7% 1.9% 2.3%
69.9% 22.5% 2.7% 2.3% 2.6%
82.1% 9.6% 3.5% 2.4% 2.4%
69.2% 22.9% 2.7% 2.7% 2.5%
80.1% 11.5% 3.2% 2.9% 2.3%
64.1% 28.6% 2.4% 2.5% 2.4%
77.5% 14.3% 3.1% 2.8% 2.3%
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the New York Stock Exchange is dominant in securities transac-
tions.22 Second, the percentage of all trading conducted on regional
exchanges has been declining while the dependency of the regional
exchanges on multiple trading has been increasing.23 The declining
use of regional exchanges as exclusive markets and the declining
percentage volume on these exchanges suggest the increasingly nar-
row functions of regional exchanges and the resulting pressure upon
sole members of the regonal exchanges, who do not have direct
access to the New York exchanges.2 4 The third major trend is the
rapid diversion of trading from the exchange floors to the third and
fourth markets. 25  As noted, this is largely attributable to the in-
ability of the NYSE to satisfy the demands of institutional investors2 6

for executing large block transactions at competitive commission
rates.

The Operation of the New York Stock Exchange and Its

Impact on the Securities Markets

The most crucial anticompetitive aspects of the securities in-

22 Its share of all exchange trading has been declining slightly, but this is due to

the rapid increase in volume on the Amex, not a resurgence of regional exchanges.
Despite the slight decline in the NYSE's share of trading activity, it is not uncommon
for the NYSE to be referred to as a monopoly. See, e.g., Johnson, supra note 7, at
536.

23 See note 14 supra. Multiple trading is trading in a given security on more
than one exchange.

24 See note 21 supra. These developments should dispel the common belief

that regional exchanges deal primarily in smaller, regionally-distributed securities.
25 NEw YORK STOCK EXCHANGE, THE ECONOMICS OF MINIMUM COMMISSION

RATES 26 (1969) [hereinafter cited as NYSE 1969 ECONOMIC BRIEF]. Al-
though the NYSE terms the third market insubstantial, its rate of growth is sub-
stantial indeed. For NYSE stocks alone, this market has grown from an estimated
dollar volume of $84 million in 1941 to an estimated $2 billion twenty years later,
a relatively greater expansion than that of the NYSE. SPECIAL STUDY, supra note 2,
pt. 2, at 870. In 1966, trading over-the-counter in NYSE-listed stocks was 2.6%
of the total NYSE volume. This figure grew to 2.9% in 1967 and 3.8% in 1968. In
1961, there were off-board markets for 270 NYSE-listed stocks, with off-board
trading in 43 of these issues reaching 10% of NYSE volume in the same issues.
Id. at 902. Recent developments in the NYSE community indicate that NYSE
members are more concerned with this trend than their official position would lead
one to believe. Compare Rustin, Big Board Study Shows Brokerage Firms Make
Their Money on Institutional Trades, Wall Street Journal, July 31, 1969, at 4, col. 1
with NYSE 1968 ECONOMIC BumF, supra note 3, at 5. (Recall that block transac-
tions, or institutional trades, account for the bulk of third market trading.)

26 Institutional investors include mutual funds, pension trusts, insurance com-
panies, and the like.
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dustry stem from the operations of the NYSE. Because of its pre-
eminence, the behavior of the NYSE dictates the pattern of behavior
for the entire securities industry. Economists generally accept the
concept that a large centralized securities market is economically the
most efficient mechanism for allocating capital in a private enter-
prise economy.2 7 There is also general agreement that the NYSE is
an efficient market in the sense that it accurately values stocks
through the free play of supply and demand.28  However, the NYSE
dominates the industry largely because its members have taken ad-
vantage of the absence of effective regulation, and not merely be-
cause of the natural efficiencies of the central market.29

Traditionally treated as a private club, the NYSE has been free
to adopt rules tending to solidify its domination over securities trad-
ing. 0  Three rules are the core of this tendency. First, a minimum
commission rate schedule is enforced. All transactions on the Ex-
change floor are subject to a fixed minimum commission in accord-
ance with a detailed rate schedule incorporated in the NYSE Con-
stitution. No deviation from this schedule is officially permitted,
and the rate which a floor broker must charge another member of the
Exchange is lower than that required to be collected when executing
a trade for a non-member." Second, off-floor trading in listed se-
curities is prohibited by Rule 394. This insures that members will
transact all trades in listed securities on registered exchanges. 2

Third, membership is restricted to a total of only 1,366 seats, owned
by members or member firms. The NYSE exercises tight control
over this membership through its rules of eligibility.33

27 See, e.g., Wallich Prepared Statement, supra note 9, at 18.
28 Id. at 21.
29 Silver v. NYSE, 373 U.S. 341, 351 (1963). See also Robbins, Securities

Industry at the Crossroads, COMMERCIAL AND FINANcIAL CHRONCLE, Nov. 21, 1968,
at 4-5 [hereinafter cited as Robbins, Securities at the Crossroads].

30 The 1934 Act gives the SEC some review over exchange rules and the ad-
ministration of those rules.

The NYSE was organized in 1792 with the avowed purpose of "setting minimum
commission rates and . . . establishing . . . a preference for members of the Ex-
change in their dealings with other members ...... SPECIAL STUDY, supra note 2,
pt. 2, at 295.

31 NYSE CONST. art. XV, in 2 CCH NYSE GUIDE f 1701-12 (1968).
52 NYSE Rule 394, in 2 CCH NYSE GUIDE 1 2394 (1966). Sole NYSE mem-

bers must transact all trades in NYSE-listed securities on the NYSE.
33 NYSE CONsT. art. IX, in 2 CCH NYSE GUIDE 1401-15 (1969), and

NYSE Rules 301-21, in 2 CCHI NYSE GUIDE ff 2301-21 (1969). See Johnson, supra
note 7, at 545. The SEC must approve most exchange rules. The use of this power
of review by the SEC is dealt with in the next section. See generally section 19(b)
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In operation, the NYSE minimum commission rate schedule
has become a maximum rate schedule. a Since the NYSE is the
largest, deepest,3 5 and most liquid"0 of all the markets, an ever-
increasing percentage of all securities holders has been attracted to
trading in NYSE-listed stocks. Once an order is drawn to this ex-
clusive market, direct rate competition is officially precluded by the
Exchange's rules.3 7  The NYSE schedule has been adopted by the
regional exchanges; it also serves as the rule for OTC transactions,
but not for block trading on the third market. The stabilization of
commission rates at the minimum NYSE level indicates two impor-
tant concepts: First, brokerage firms consider competition for
brokerage business to be based at least partly on price; consequently,
any one firm refrains from charging higher commission rates, since
that firm anticipates that its customers would shift their orders to a
competing brokerage firm that still charges the original rates.38

Second, pricing for brokerage services is based on oligopolistic de-
cision-making. Thus, each decision-maker (on the exchange level),

of the 1934 Act, 15 U.S.C. § 78s(b) (1964).
The rules controlling what types of firms may become members of the NYSE have

recently been revised to allow publicly-held firms to hold seats on the Exchange,
but the new rules are drawn so as to prevent institutional investors from acquiring di-
rect access to the Exchange floor at the favorable member commission rates. Sub-
stantial Exchange control over members' management will continue. See Rustin, Big
Board Slates Vote on Members' Public Ownership, Wall Street Journal, Sept. 15,
1969, at 3, col. 1. There appears to be no statutory justification for arbitrarily
limiting membership. See note 77 infra.

34 In 1970, some brokerage firms have been charging commissions higher than
the NYSE minimum rate for small transactions. Rustin, Many Brokerage Firms
Raise Minimum Fees for Trading Stocks, Wall Street Journal, Feb. 13, 1970, at 1,
col. 4. See notes 37 & 42 inIra.

35 "Depth" connotes the ability to absorb a considerable volume of demand and
supply in a particular security (but in many isolated transactions rather than large
block transactions). NYSE 1968 ECONoMIc BRmF, supra note 2, at 12, 14.

30 "Liquidity" means that an investor can readily convert his stock into cash at a
price close to the previous sale. This normally requires the existence of a con-
tinuous market, which is absent from the OTC market.

37 As seen in note 34 supra, in late 1969 and early 1970, some NYSE brokerage
firms have raised their minimum commission charge for small transactions. While
there were some demonstrable effects from this novel price competition in the market
for brokerage services, the need for such competition will be eliminated if the NYSE's
proposed across-the-board increase in the minimum commission rate for small trans-
actions is put into operation. See Rustin, Many Broker Firms Raise Minimum Fees
for Trading Stock, Wall Street Journal, Feb. 13, 1970, at 1, col. 4; Wall Street Jour-
nal, Feb. 16, 1970, at 3, col. 1.

38 This condition would obtain regardless of the price-elasticity of aggregate de-
mand for brokerage services. Some shifting of accounts has accompanied the re-
cent increase in minimum rates by some brokerage firms. Rustin, supra note 37.
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in setting the minimum commission rates, is constrained by the pre-
dictable response of its competitors. Consequently, there is no in-
centive for a regional exchange, for example, to lower its commission
rates, since it expects that if such a move is successful in attracting
commission business away from the NYSE, the NYSE will lower
its rates. The obvious result would be that nothing would be gained
and everyone would be making less profit.39

The recent introduction of volume discounts for customers trad-
ing in large blocks of stock illustrates both of these concepts. To
win a larger share of institutional trading, three regional exchanges
adopted volume discounts.4" In December, 1968, the NYSE intro-
duced an "interim" rate schedule providing for volume discounts. 41

Although the NYSE may also have been under other pressures, this
move may have indicated that NYSE members were feeling the pinch
of price competition in the market for brokerage services. In any
event, it removed the price advantage which regional exchanges had
been enjoying in the competition for institutional orders. 42  Before

39 See MSE PREPARED TESTIMONY, 9-18-68, at 6. The commission rate (price of
brokerage services) will stabilize at a level where the marginal members of the
industry can make a satisfactory profit, meaning that the more efficient firms, with
their lower costs, will be making an exorbitant profit over the long run. Thus, the
more efficient firms have no great incentive to drive the marginal members out of
business. Although this analysis has been referring to competition among ex-
changes, it is also applicable to the rate-fixing decisions of any one exchange.

An argument has been made that the customers gained by the temporary advan-
tage flowing from a rate reduction may tend to remain with their new broker even
after the customer's old broker responds to competition by meeting the lower rates.
If this is true, it may be expected that a regional exchange may "test the market"
in the near future by lowering its minimum rates to a level below those of the
NYSE. See, e.g., Tobin, SEC File No. 4-144, Hearings Transcript, at 4408.

Service competition does exist, since there is no prohibition against charging or
not charging for other services rendered. SPECIAL STUDY, supra note 2, pt. 2, at 321.
There is incentive for a member broker to maintain his services at the same or
higher level than his competitors, for he cannot lower the price which he charges
his customers, and failure to compete in the service area would put him at a disad-
vantage vis-a-vis his competitor member firms.

40 SPEcIAL STUDY, supra note 2, pt. 2, at 299-300, cited in Johnson, supra note 7,
at 540.

41 JusTicE DEPARTMENT BRIEF 5; 2 CCH NYSE GUIDE 1702 (1968).
42 On February 13, 1970, the NYSE presented its proposed revision of the com-

mission rate structure for SEC comment. The new structure calls for large in-
creases in commission rates for small transaction and significant volume discounts
in the form of lower commission rates as the size of the transactions (number of
shares) increases. Wall Street Journal, Feb. 16, 1970, at 3, col. 1. The Exchange
has received SEC approval for an interim increase in the minimum fee for trans-
actions of less than 1,000 shares while the new schedule is being studied. Wall
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the volume discounts were put into operation, different Exchange
customers-although they required and received different services-
were charged identical commission rates, regardless of the size of
the transaction. While the volume discounts provided some relief
for institutional investors, they did not create price competition
among Exchange members. Commission rates continued to be un-
related to the cost of execution or to the cost of providing services for
the customers. 43

Prior to 1941, Rule 394 not only forbade NYSE members

Street Journal, March 17, 1970, at 5, col. 2. This move came in the wake of growing
financial troubles for many NYSE firms. See, e.g., Robards, Fears Fulfilled as Big
Broker Fails, N. Y. Times, March 15, 1970, § 3, at 1, col. 5. (Note: all
references to the New York Times are to the City Edition.)

43 The new rate structure and the more generous "nonmember access" included
in the proposed rules changes presented by the NYSE in 1970 may make the power
exercised by the NYSE more tolerable, but they do not make that power more con-
trollable. Still at issue and unchecked is the Exchange's power to make such rules
and impose them on all its members, its power to exclude qualified competitors from
membership, and its power to engage in the practice of fixing minimum commission
rates.

The proposed 1970 rate changes are based on the assumption, generated by an.
independent consultant's analysis of cost information, that the larger, institutional
investors have been subsidizing the public investors under the prevailing rate struc-
ture. Yet the Exchange has refused to consider the adoption of a rate structure
which would take into account the different services provided for the different
types of customers. Thus, the possibility of separating charges for transacting
trades from charges for other services (such as research, advice, and safe-keeping)
performed by broker-dealers was ignored by the Exchange. Several students of the
industry have observed that certain services (and costs) are imposed on smaller
investors whether they desire them or use them. An allocation of costs along
service lines might result in a rate structure that would not be so harsh for the
public investor. On the other hand, the result of the 1970 proposed rate structure
may have the effect of driving small investors into mutual funds and other institu-
tional concerns in order to take advantage of the economies offered in the rate
structure for the institutional investor. See Robards, Brokerage Fees Ready to
Soar, N.Y. Times, Feb. 15, 1970, § 3, at 1, col. 3; Wall Street Journal, Nov. 11,
1969, at 6, col. 3. It can be argued that this would not be a bad result.

The crisis atmosphere surrounding the Exchange's proposals for rate increases
is the result of the poor profit picture of the industry during 1969. Yet, many
have pointed out that 1969 was atypical for the industry and therefore a poor year
on which to base cost analyses. Greer, Rationale for Commission Hikes, Chicago
Sun-Times, Feb. 15, 1970, at 77, col. 5. Furthermore, 1969 was a bad year for
American business in general. Only the NYSE is in the position to raise prices
to offset the declining profits accompanying the cyclical downtrend. With most
over-the-counter brokers in the black and many NYSE members showing profits (al-
though lower than peak levels), there seems to be little justification for the Exchange
to attempt to insure that every year's profits for its members will be higher than the
previous year's. See Hammer, Over-the-Counter Brokers Stay in the Black, N.Y.
Times, Feb. 22, 1970, § 3, at 1, col. 1.
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from trading in listed stocks over-the-counter, but it also pre-
vented dual members from executing transactions in dually-listed
stocks on any exchange other than the NYSE. The application of
the rule to trading on regional exchanges was struck down by the
SEC,44 but it is still in force for the third market. This rule has the
effect of compelling NYSE members to execute institutional trades
on one of the organized exchanges at fixed rates rather than in the
third market, which offers negotiated rates.

Membership restriction operates to exclude sole regional
broker-dealers, broker-dealers who belong to no exchange, and in-
stitutional investors from access to the NYSE. To trade on the NYSE
stock market, one must place his order with one of the select members
of the NYSE, and he must pay the NYSE commission charge. There-
fore, when a broker-dealer who is not a member of the NYSE re-
ceives a customer's order to buy or sell a security listed solely on the
NYSE, he can make no profit on the transaction, since he must exe-
cute that transaction through a NYSE member who will charge him
the nonmember commission rate.

[He] is forced either to refuse business in listed securities, or
accept the business and sustain a loss equal to overhead costs.
On the other hand, business channeled through a non-member
broker is important to the member broker; and, thus, the
member seeks to make it attractive to the non-member to chan-
nel business to him.45

The enforcement of these rules has affected the development of
the regional exchanges, the OTC market, and the third market.

44 Rules of the New York Stock Exchange, 10 S.E.C. 270 (1941).
45 Johnson, supra note 7, at 538. Theoretically, the non-NYSE firm could

charge a higher rate, but the discussion in note 39 supra describes the competitive
conditions that make this impractical. Of course, when a sole regional broker-
dealer receives an order in a dually-listed stock, he may collect commissions and
retain them, since he can execute the transaction without going through the NYSE.
(The policy-and the common law duty-of regional exchange members is to take
orders in dually-listed stocks to the NYSE if a better price is obtainable for their
customer there. MSE PREPARED TESTIMoNY, supra note 7, at 17.) It is only in this
type of transaction that the sole regional member avoids the "difficult middle ground
between the major exchanges and the over-the-counter markets .... " SPECIAL
STUDY, supra note 2, pt. 2, at 937.

The NYSE's proposal for a revised commission rate structure partially ameliorates
the competitive disadvantage which exclusion from NYSE membership imposes on a
brokerage firm. It does this by providing discounts of 20-25% of the ordinary
commission charge for "qualified" nonmember broker-dealers. Brokerage subsidiaries
of financial institutions would not be "qualified" for such discounts. Wall Street
Journal, Feb. 16, 1970, at 3, col. 1.
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First, the rapid growth of the third market can be attributed to the
exclusion of institutional investors from the benefits of rate compe-
tition. Many institutional investors have turned to the third market
because it satisfies needs not met by the NYSE. The institutional
investor not only can negotiate for the commission rate to be
charged, but also can execute transactions more rapidly on the third
market.46 Non-member brokers also prefer this market for trans-
acting trades for small "public" customers because they can nego-
tiate a commission rate equal to the NYSE rate without having to
pass that commission to a NYSE member. The cost is the same for
the customer, although it is possible that the execution price suffers.47

Another diversion of institutional trading from the NYSE has
resulted from the admission of some institutional investors to mem-
bership on some regional exchanges. 48 The more liberal rules of
these regional exchanges enable large mutual funds to acquire direct
access to the trading floor, normally through wholly-owned sub-
sidiary broker-dealers which obtain seats on the regional exchanges.
This results in a significant savings for the mutual fund investors
trading in dually-listed stocks, since commission expense is avoided. 9

Thus, an unnatural fractionalization of the NYSE central market re-
sults from the NYSE's exclusion of institutions from memberships.

In the face of these developments, it is understandable that the
NYSE members consider regional exchanges and the third market as
direct competitive threats to their share of the market for brokerage

46 It has been noted that an auction market is considered by some to be inap-
propriate for executing block transactions. Wallich Prepared Statement, supra
note 9, at 18. "In good part, however, . . . [the third and fourth markets] exist be-
cause of the relatively high commissions set by the exchanges. This clearly detracts
from the efficiency of the auction market." Id. at 19. Therefore, a system of
commission rates which encourages investors to execute block transactions away
from the central marketplace fosters a distortion in natural demand and supply con-
ditions in a given security. About 10% of institutional transactions are estimated to
go through the third market. SPECIAL STUDY, supra note 2, pt. 2, at 895.

47 Johnson, supra note 7, at 542-43.
48 Wall Street Journal, June 10, 1969, at 8, col. 2. See also Laing, Midwest

Board's Governors Vote To Allow Institutional Members; Action Opposed, Wall
Street Journal, Jan. 2, 1970, at 4, col. 2.

49 Wall Street Journal, July 18, 1969, at 3, col. 1. For a discussion of the impact
of such rule changes on shareholders of mutual funds see note 43 supra and note
54 infra. See also Robards, Big Board to Let Brokers Go Public, N.Y. Times,
July 18, 1969, at 1, col. 5. The largest mutual fund in the country, Investors
Mutual, Inc., is already deriving significant commissions savings for its shareholders.
5 L. Loss, SEcuams REGULATON 3135 (1969) [hereinafter cited as Loss with
volumes 1-3 published in 1962 and volumes 3-6 published in 1969)].
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services, especially in institutional trading, which has been estimated
to constitute anywhere from 40% to 67% of trading on the NYSE.5"
The members of the NYSE have devised methods, both announced
and unannounced, to respond to this growing competition. One
announced response has been the grudging adoption of volume dis-
counts for large transactions, effective in December, 1968. This
move had been resisted by the Exchange community.5 1 Before this
change was adopted, however, many NYSE members successfully
circumvented the Exchange rules against commission-splitting and
rate-cutting by developing intricate, circuitous rebate practices. De-
nominated as give-ups or directed splits, these practices are mani-
festations of hard-nosed price competition for this important share
of the brokerage services market. 52 Each of these practices is a
subterfuge for commission rates lower than required by the NYSE
official schedule.

[]n each case a customer placing commission business with an
NYSE member has paid the entire commission to the member,
who has retained it in its entirety, and the customer has then
received reciprocity in the form of other commission business
or special services. 53

Mutual funds are especially amenable to this type of arrangement.

50 See Rustin, supra note 25; SPECIAL STUDY, supra note 2, pt. 2, at 989. "[Tlhe
financial institutions . . . now account for nearly half of the trading volume of the
New York Stock Exchange and some $700- to 800 million of the brokerage industry
commission revenues of $1.8 billion (annually)." Rolo, When Wall Street Catches
the Flu, 26 Million Americans Ache, N.Y. Times, Aug. 31, 1969, § 6, at 20 [here-
inafter cited as Rolo]. See also Robards, Institutional Trading Now Tops Small In-
vestors on Big Board, N.Y. Times, April 21, 1970, at 59, col. 6.

51 See Rustin, supra note 25. This generality is of course more true for some
firms than for others. The volume discount has been estimated to lower NYSE
commission revenues by $150 million annually. Address by Mr. Donald Baker,
Chief of the Evaluation Section of the Antitrust Division of the Department of
Justice, Competition in the Securities Markets, Investment Banker Ass'n Seminar, in
Glen Cove, Long Island, New York, July 9, 1969, at 7 [hereinafter cited as Baker,
Competition In the Securities Markets].

Most firms catering primarily to institutional customers also oppose the in-
creases in volume discounts contained in the 1970 rate changes proposed by the
NYSE. Similarly, most firms with substantial public business have embraced the
proposal for raising the minimum commission charges for small transactions,
thereby favoring elimination of the price competition that has recently materialized
with respect to small transactions. See Rustin, Big Board Member Firms Oppose
Lowering Large-Trade Fees, Basing Rates on Costs, Wall Street Journal, Jan. 27,
1970, at 4, col. 2; Rustin, Many Broker Firms Raise Minimum Fees For Trading
Stocks, Wall Street Journal, Feb. 13, 1970, at 1, col. 4. See note 37 supra.

52 5 Loss 3173.
53 SPECIAL STUy, supra note 2, pt. 2, at 316.

272

HeinOnline -- 65 Nw. U. L. Rev.  271 1970-19712



Reconciling Antitrust Law and Securities Law

It enables them to direct a member firm to transact a given per-
centage of a trade with another brokerage firm which may have a
close relationship with the mutual fund, e.g., as sponsor or advisor or
simply as a vigorous retailer of the mutual fund's shares. 54 The re-
cipient of the directed split may be a sole member of a regional ex-
change. Thus, the customer directing the split may determine the
market on which the transaction will be executed.55 As if to demon-
strate the relationship between these customer-directed give-ups and
rate competition, the December, 1968, rules changes which initiated
volume discounts on the NYSE, simultaneously banned customer-
directed give-ups. 56 Reciprocal practices are popular because all
parties with sufficient bargaining power to participate in them bene-
fit: regional exchanges receive some business that might not have

54 5 Loss 3173.
The reciprocal give-up procedures tend to create a conflict of interest between
the interest of mutual fund shareholders desiring lower commission charges and
the interest of mutual fund advisors and underwriters attempting to stimulate
the sale of additional shares by directing a split in commission charges.

Johnson, supra note 7, at 540.
55 The prevalence of these practices is striking. The SPECIAL STUDy found that

two-thirds of sole regional exchange members have such reciprocal arrangements with
members of a New York Exchange. Sixty-one percent of the regional exchange
members participating in such agreements reported receiving at least 20% of their
income from this source. SPECIAL STUDY, supra note 2, pt. 2, at 302-03. It has
been reported that in 1968 these practices resulted in Big Board firms giving out $19.9
million in regional business in return for $34.4 million in New York exchange busi-
ness. Wall Street Journal, June 10, 1969, at 8, col. 2. At times brokers retain as
little as 10-15% of the NYSE schedule commission rate. JUSTICE DEPARTMENT
BRIEF, supra note 5, at 72 (citing testimony of Hearney, Transcript at 232 (SEC
File No. 4-144)).

56 The 1970 proposed changes continue to exclude systematically institutional in-
vestors from direct access to NYSE trading, despite improved non-member access
for most broker-dealers.

These customer-directed reciprocal practices should be distinguished from so-called
"regular way" reciprocity, in which NYSE members and sole regional members
channel commission business back and forth on a fixed reciprocal relationship.
MSE PREPARED TEsTIMONY, 1-7-69, supra note 7, at 37.

Although regional exchanges deny any dependence on customer-directed give-ups,
they are willing to agree that an end of "regular way" reciprocity, without some
other channel of access to the NYSE, would seriously test the viability of sole re-
gional members, if not the regional exchanges themselves. 5 CCH FED. SEC. L. REP.

77,719 (1969).
The NYSE has requested the SEC to adopt a rule that would eliminate all re-

ciprocal practices between members of the NYSE and members of regional ex-
changes, and the regional exchanges have bitterly opposed such a rule. See Wether-
ill, Regional Stock Exchanges, 2 REv. OF SEC. REG. 929 (1969); Wall Street Journal,
June 10, 1969, at 8, col. 3. Reciprocity is generally considered to impair competi-
tion in a market economy.
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gone there otherwise;57 the NYSE participant is always favored in
the reciprocity ratio; 58 and the institutional investor gets the benefits
of a lower commission rate because of competition. 59 Nevertheless,
these rates may not be as low as could be obtained if the three restric-
tive NYSE rules were not in existence.

Current Issues To Be Resolved

Viewed separately, each of these NYSE rules narrows the range
of competition among securities markets and broker-dealers; in com-
bination, however, the rules insure the near monopoly position of the
NYSE among securities markets. With membership restricted, the
prohibition against trading in the third market can be effective in
keeping most transactions in the hands of Exchange members, with
rates fixed free of the threat of competition."0

These rules are currently being scrutinized by the Securities and
Exchange Commission and the Department of Justice. An SEC-
proposed rule (10b-10) banning customer-directed give-up prac-
tices led to hearings on those practices, beginning on July 1, 1968.61

The Department of Justice entered the hearings to request that the
SEC eliminate the entire practice of fixing minimum rates on the
NYSE. 2 While the hearings have been in progress, pressures both

67 5 Loss 3173.
58 SPEcIAL STUDY, supra note 2, pt. 2, at 302.
59 5 Loss 3173.
60 This combination of rules has been described as a "patchwork of regulations"

that is indicative of an effort "to enforce an 'artificial price' in a market with many
sellers." JusICE DEPARTMENT BRIEF, supra note 5, at 151, citing Baumel, Ex. 1, at
4-5 (SEC File No. 4-144). It was neither the competitive effort to serve customers
better nor competition from non-member brokers that prompted NYSE members to
develop the intricate, circuitous reciprocal practices that lowered the effective cost of
trading for institutional investors. Rather, it was the countervailing power of the
institutional investors and the threat of potential competition represented by mu-
tual fund-controlled seats on regional exchanges and increased third market partici-
pation on the part of these important institutional investors. In the securities indus-
try, the small, public investor has no such countervailing power. Thus, the commis-
sion rates for odd-lot purchases (purchases of quantities of shares not in multiples
of 100) have been set by agreement by the two (recently merged) NYSE odd-lot
firms accounting for 99% of NYSE odd-lot transactions, without any Exchange or
SEC intervention until 1964. See Nerenberg, Application of the Antitrust Laws to
the Securities Field, 16 W. RES. L. REv. 131, 153 (1964).

61 As of the time of printing of this article, the hearings were still in progress.
62 See Comments of the United States Department of Justice, Securities Ex-

change Act Release No. 8239, CCH SELECTED COMMENTS ON SEC PROPOSED RULE
ON GrvE-ups AND NYSE PRoPosAL ON ComiVIssioN RATES 16 (May, 1968) [here-
inafter cited as CCH SELECTED COMMENTS]. See also JusncE DEPARTMENT BRIEF,
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inside and outside the industry have resulted in proposals to modify
the commission rate structure, improve access to the Exchange, and
allow public ownership of member firms.6s

While it is beyond the scope of this article to conduct a detailed
analysis of the economic arguments concerning the validity of the
crucial NYSE rules, a review of the opposing positions is necessary
for an understanding of what is at stake when a reconciliation ap-
proach is chosen.

Rule Against Trading in the Third Market64

When the SEC struck down the applicability of Rule 394 to
regional exchanges in the Multiple Trading Case, 5 the Exchange
community maintained that the Commission's decision would spell
the doom of the strong central market of the NYSE. Similar pro-
tests are now being raised regarding proposals to permit third market
trading by Exchange members. Those supporting such third market
trading argue that it would be appropriate to extend the theory of the
Multiple Trading Case of 1941 to the application of Rule 394 to
third market trading.6 They also point to the common law duty of
broker-dealers to obtain the best price possible 7 when executing a
customer's transactions, noting that the Special Study implied that
Rule 394 prevents the best execution in at least some cases. 68

supra note 5. It may well be that the SEC welcomed the Justice Department's in-
tervention in the hearings, since it would strengthen the Commission's position in
urging reform.

63 The public ownership question bears directly on the membership issue, since it
goes a long way toward determining what kinds of firms are eligible for membership.

64 The rule was modified in 1966 after considerable member dissatisfaction
with its operation following the increased number of listings in the wake of the 1964
Amendments to the 1933 Act, 15 U.S.C. § 77a-aa (1964). Probably because of
antitrust considerations, the Exchange requested the SEC to approve its proposed
amended rule 394(b), which the Commission found to be "necessary and in the pub-
lic interest." The Commission, however, supplemented the parameters within which
off-floor trading in listed stocks must occur with its Rule 19b-1, creating minimum
capital requirements and reporting guidelines for non-member market-makers. "All
in all, the strictures surrounding this reform are so great that activity under Rule
394(b) averaged less than one trade a day during the first two months of its life."
5 Loss 3169-70.

65 Rules of the New York Stock Exchange (Multiple Trading Case) 10 S.E.C.
270 (1941).

66 See, e.g., Nerenberg, supra note 60, at 152. The theory of the Multiple
Trading Case is discussed following note 150 infra.

67 Edison Elec. Illuminating Co., 1 S.E.C. 909, 913 (1936), cited in Nerenberg,
supra note 60, at 152.

66 5 Loss 3167-68, citing SPcr STuDy, supra note 2, pt 2, at 958.

275
HeinOnline -- 65 Nw. U. L. Rev.  274 1970-19712



NORTHWESTERN UNIVERSITY LAW REVIEW

As in 1941, Rule 394 is justified by the Exchange as necessary
to prevent erosion of the primary market. Opponents of the rule
contend that the policy of the 1934 Act allows greater competition
among markets than does Rule 394.'9 The Special Study suggested
a balancing analysis for solving this controversy and concluded that
any potential impairment in the depth of the primary market due to
the abolition of Rule 394 would be outweighed by the public interest
in the preservation of competition among markets. 70

Membership Restriction

The NYSE argues that it is obligated to restrict membership to
assure integrity and ability in broker-dealers. The rebuttal to this
argument takes no exception to the concept that the objective of
protecting investors, which is at the heart of the 1934 Act, calls for
limiting membership to reputable, qualified firms. Those objecting
to present membership rules do take issue, however, with the need to
limit membership so drastically. They argue that the restriction of
membership numbers has no relevance to the question of integrity
or ability to operate proficiently in the securities business. Propo-
nents of this side of the argument go so far as to call for open
access to the NYSE for all qualified broker-dealers. 71  They see no
danger to investors as long as the SEC imposes minimum standards
to guarantee character, capital and ability.72

If all registered broker-dealers were given access to the NYSE,
mutual fund-owned broker-dealers would be included. With insti-
tutional trading accounting for about 50% of NYSE volume, there
would be a severe shift of commission business away from the pres-
ent NYSE broker-dealers now employed by the institutional investors.

69 One of the aims of the scheme of regulation embodied in the Securities Ex-
change Act was to endeavor to create a fair field of competition among ex-
changes and between exchanges as a group and the over-the-counter markets
and to allow each type of market to develop in accordance with its natural
genius consistently with the public interest.

S. REP. No. 1739, 74th Cong., 2d Sess. 3 (1936), cited in Nerenberg, supra note 60,
at 152.

70 SPECIAL STUDY, supra note 2, pt. 2, at 957. See note 69 supra. Incidentally, the
SPECIAL STUDY concluded that the existence of the third market does not in fact
seriously impair the depth of the primary exchange market, since third market trans-
actions are not suited to the exchange mechanism because of their size. SPECIAL
STUDY, supra note 2, pt. 2, at 902-06.

71 Chicago Daily News, July 31, 1969, at 51, col. 5; Wall Street Journal, Aug. 1,
1969, at 2, col. 2.

72 Johnson, supra note 7, at 572. The Exchange's argument that limited floor
space demands restricting membership to 1,366 members is attacked as anachronistic.
JUSTICE DEPARTMENT BRIF, supra note 5, at 149-51.
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The Exchange contends that opening the doors in this manner would
severely impair the depth and liquidity of the central marketplace,
since present NYSE members who depend on this institutional busi-
ness would be forced out of business. 73  Others suggest that the nat-
ural efficiencies of the NYSE central market would forestall any
undue tendency toward fractionalization.

The responsibility and authority of the SEC to intervene with
respect to membership rules is also at issue. Section 6(b) of the
1934 Act 74 requires registered exchanges to have minimum stand-
ards for membership, which must be approved by the SEC. It has
never been clearly established that the SEC has powers emanating
from section 19(b)(1)7 ' to amend NYSE admissions rules in order
to establish freer access.76 On the one hand, while the 1934 Act
does not specifically authorize the Exchange's refusal to admit quali-
fied broker-dealers, it may be argued that SEC approval of the Ex-
change's rules limiting admission impliedly grants such an authoriza-
tion. On the other hand, antitrust arguments can be made that the
practice of arbitrarily restricting membership in the NYSE should
be enjoined as a concerted refusal to deal which is a restraint of
trade illegal under section 1 of the Sherman Antitrust Act.77

73 Fear of such a result may be indicated by recent apparent support by the
Investment Company Institute for an NYSE plan that would increase volume dis-
counts as a substitute for direct Exchange membership. Wall Street Journal, Sept.
16, 1969, at 3, col. 2. There is debate among financial institutions as to whether
these fears are justified. Robards, Membership Issue Stirs Institutions, N.Y. Times,
Apr. 19, 1970, § 3, at 1, col. 1.

74 15 U.S.C. § 78f(b) (1964).
75 15 U.S.C. § 78s(b)(1) (1964).
76 Theoretically, the exchange could go ahead and adopt its rule with the
SEC's only recourse being a proceeding to make the exchange justify its ac-
tion. As a practical matter, however, the exchange doesn't adopt a rule with-
out first answering the SEC's questions.

Wall Street Journal, June 26, 1969, at 2, col. 4.
77 15 U.S.C. § 1 (1964). See, e.g., Silver v. NYSE, 373 U.S. 341, 347 (1963);

Associated Press v. United States, 326 U.S. 1 (1945); Bale v. Glasgow Bd. of Trade,
Inc., 339 F.2d 281 (6th Cir. 1964); cases cited in JUSTICE DEPARTMENT BRIEF,

supra note 5, at 148. "[Tlhe antitrust laws require fair and non-discriminatory rules
governing membership." Id. at 149.

The new public ownership rules originally would have (1) prevented a member
from selling more than 49% of its voting stock for three years after the rule takes
effect, (2) required a member corporation or its parent to be primarily engaged in
business as a broker or dealer in securities, and (3) prevented any member firm from
having as a customer a non member who beneficially owns a 5% or larger interest
in the member. Wall Street Journal, Nov. 18, 1969, at 3, col 2. See also Wall
Street Journal, Dec. 24, 1969, at 3, col. 5. The SEC has suggested that the anti-
competitive thrust of the first and third restrictions is unjustified, and the NYSE
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Fixed Commission Rate Schedule

This "patchwork of regulations"78 is viewed by the Department
of Justice and many economists as a general scheme to impose rates
higher than would be obtained if market forces were given freedom
to operate. The Department of Justice has urged the SEC to decide
that any fixed rate system is illegal and contrary to the purposes of
the 1934 Act or, at least, that it is not necessary to make the Ex-
change Act work.79 It takes the position that "not only are the anti-
trust laws applicable [to this practice], but the objectives of the
Exchange Act also are inconsistent with the present rate structure."80

The Department recommends the gradual elimination of fixed rates
with the eventual imposition of negotiated rates, beginning with
larger transactions and encompassing all trades within five years.

While agreeing that a revised rate structure is necessary,8' the
position of the NYSE is that the SEC is powerless to eliminate fixed
rates, since such were mandated by the 1934 Act.82 Moreover, the
Exchange contends that the results of a negotiated commission rate
system would be disastrous. It fears the fractionalization of the

has amended its proposal to remove all but the second restriction. Wall Street
Journal, Feb. 27, 1970, at 3, col. 1; Wall Street Journal, March 6, 1970, at 10, col. 1.

To be sure, the recent proposals to allow public ownership of NYSE members
are in response to member firms' needs for additional long-term capital. By simul-
taneously proposing a commission schedule more closely tied to costs, the Exchange
hopes to satisfy the capital needs of members while at the same time diminishing
the incentive for institutions to seek membership. The thrust of the recent rule
change proposals is to preserve for member firms the lucrative commission business
represented by mutual fund transactions. Wall Street Journal, July 18, 1969, at 3,
col. 1. Therefore, it cannot be said that the reformed rules on public ownership
were motivated by a concern for greater competition on the part of Exchange mem-
bers. And inasmuch as the new rules were initiated by the Exchange, it cannot be
said that the SEC has adopted a policy of reforming Exchange rules to enhance
competition.

78 See note 60 supra. It is clear that enforcement of the fixed minimum com-
mission rate schedule of the NYSE would be impossible without Rule 394 on third
market trading and the limitations on membership in accordance with Article 9 of
the NYSE Constitution. JusncE DEP ARmENT Basi, supra note 5, at 157-58,
referring to an SEC staff study's conclusion.

79 JusIcE DEPARTMENT BRmF, supra note 5, at 11, 13.
80 Id. at 14.
81 NYSE 1969 EcoNoMIc BRiEF, supra note 25, at 5.
82 Memorandum of New York Stock Exchange in Reply to Supplemental Mem-

orandum of Antitrust Division, SEC File No. 4-144, at 13 (May 1, 1969)
[hereinafter cited as NYSE 1969 Legal Memo], referring to section 19(b)(9) of
the 1934 Act, 15 U.S.C. § 78s(b) (9) (1964). See text accompanying notes 115-27
infra.
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centralized securities markets and the establishment of destructive
price competition, which would result in the closings of many small,
but efficient, brokerage firms as well as a reduction in customer serv-
ices and innovation. 8 Without the preferential commission rate
system, the argument continues, there would be no incentive for mem-
bership in the NYSE. 4 Despite the Exchange's proposed revamp-
ing of the fixed rate schedule, the SEC has not yet spoken on the
challenge to the minimum rate system.85

A SURVEY OF THE REGULATORY SCHEmE FOR

REGISTERED SECURITIES EXCHANGES

There is general agreement that the securities markets do a
commendable job of channeling capital into industry and allocating
that capital among different industries. Yet, the securities industry
has a record marked with scandal s6 and resistance to innovation and
progress.87  In short, its self-regulatory performance has never been
commensurate with its responsibility as an industry at the very heart
of our economy.

Congress recognized the power and importance of the securities
markets when it passed the Securities Exchange Act of 1934. Sec-
tion 2 of that Act speaks of the necessity for regulation:

[Transactions in securities . . . are affected with a national

83 NYSE 1969 ECONOMIC BRmF, supra note 25, at 5, 23.
84 Id. at 12. The preferential commission rate referred to is the one allowing

members to provide floor brokerage and clearing services for other members at a
commission rate lower than that charged for providing the same services to non-
members. The preference for members is retained in the Exchange's 1970 proposed
rate changes.

The fears expressed by the NYSE concerning negotiated commission rates are
familiar to one who has reviewed the arguments in support of illegal price-fixing
arrangements in other industries. See, e.g., United States v. Socony-Vacuum Oil
Co., 310 U.S. 150, 170-77 (1940). Mr. Justice Douglas stated: "But such defense
is typical of the protestations usually made in price-fixing cases. Ruinous competi-
tion, financial disaster, evils of price cutting and the like appear throughout our his-
tory as ostensible justifications for price-fixing." Id. at 220-21.

85 Wall Street Journal, March 11, 1970, at 3, col. 1.
88 See text accompanying notes 141-47 infra.
87 For years we've been running our business in 19th century style and get-
ting away with it," says a critic within the brokerage industry. "Now we're be-
ing brutally shoved into the 21st century-and it hurts." Gilbert Kaplan, pub-
lisher of a magazine for professional money managers, The Institutional In-
vestor, renders an equally harsh verdict: "It's a disgrace that an industry which
is in the business of assessing other industries and company managements
should be so poorly managed itself.

Role, supra note 50, at 18. See also, The Vanishing Stock Market, NEwSWEEK,
Feb. 23, 1970, at 71.
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public interest which makes it necessary to provide for regula-
tion and control of such transactions and of practices and matters
related thereto .... 88

It is the purpose of this section to define the scope and limits of the
Securities Exchange Act of 1934 as it pertains to matters of compe-
tition within the securities industry. It will be seen that Congress, in
devising a system that includes both exchange self-regulation and
exchange supervision through a governmental agency, left significant
gaps in its regulatory scheme.

The Absence of Public Utility-Type Regulation

Noting the right of self-regulation embodied in its regulatory
scheme, the NYSE argues89 that government regulation of exchanges
is as broad as that for public utility industries and that therefore the
securities industry should be similarly dealt with in antitrust matters. 90

The type of "regulation and control" provided for in the 1934 Act
apparently falls short of public utility-type regulation. 1 What is or
what is not a public utility is largely determined by the nature and
extent of governmental regulation over a particular industry. Ex-
tensive public regulation of an industry usually takes place when
competition cannot be relied on to protect the public interest and
private ownership is desirable.92 Therefore, if Congress did mean
to treat the securities industry as a public utility, pervasive regulatory
controls to protect consumers (investors) must be found, since treat-
ment as a public utility is tantamount to recognition of the ineffec-
tiveness of competition to perform this function. And if Congress
did not mean to treat the securities industry as a public utility, then it
must be concluded that Congress intended to rely primarily on the

88 15 U.S.C. § 78b (1964).
89 NYSE 1969 Legal Memo, supra note 82, at 12-13.
90 Yet, the Exchange appears to be unwilling to carry this argument too far,

for it rejects the kind of governmental intervention that public utility regulation en-
tails. Public utilities encounter governmental participation in decisions on prices
(commission rates) and entry into the industry (membership). Self-regulation
cannot be deemed a substitute for the kind of governmental participation involved
in public regulation. See note 98 infra.

91 See C. PHILLIPS, JR., ECONOMICS OF REGULATION 3-4 (1965). BLACK'S LAW
DICTIONARY 1395 (4th ed. 1951) defines "Public Utility" as: "A business or
service which is engaged in regularly supplying the public with some commodity
or service which is of public consequence and need .... ." There is growing ex-
pectation that the NYSE has arrived at a status in which public utility treatment
is appropriate. See, e.g., Rolo, supra note 50, at 21.

92 C. PHILLIPS, JR., supra note 91, at 6.
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forces of competition to protect the interests of investors in those
areas where the Act is silent. If the latter is found to be the case, the
antitrust laws must have been intended to serve their traditional roles
as protectors of the public interest in the operation of the securities
industry."'

The legislative history of the 1934 Act indicates congressional
disappointment with the ability of competition in the securities in-
dustry to protect the public interest. The House Committee Report
indicates, however, that Congress did not consider this to be a prob-
lem inherent in the industry. The Report indicates that Congress
felt that competition had never been given a chance to operate in the
industry because of the stultifying impact of overbroad self-regula-
tion on normal competition.94 Rather than treating competition as
unworkable in the securities industry, Congress was concerned with
unsupervised competition in an industry that had been proven vul-
nerable to fraudulent and unfair practices. Consequently, Congress
felt it necessary to put checks into the system where before the in-
dustry had been free to "regulate" itself. Those checks were intended
to end the era of unsupervised self-regulation. 95

The Incomplete Regulatory Scheme

The Scope and Standard of Exchange Self-Regulation

Since Congress was disappointed with the performance of self-

93 This is the approach generally followed by the Supreme Court in determining
the existence of exceptions to the antitrust laws. See, e.g., Silver v. NYSE, 373 U.S.
341 (1963). Even if the antitrust immunity created by the Act is held to be on a
par with the immunity granted public utilities, that in no way would assure antitrust
immunity for the particular rules and practices of the NYSE: "There is nothing
novel about applying the antitrust laws to an industry which is otherwise subject to
governmental regulation or control." Nerenberg, supra note 60, at 132.

94 The fundamental fact behind the necessity for this bill is that the leaders
of private business, whether because of inertia, pressure of vested interests, lack
of organization, or otherwise, have not since the war been able to act to pro-
tect themselves by compelling a continuous and orderly program of change in
methods and standards of doing business to match the degree to which the
economic system has itself been constantly changing . . . . [E]nlightened self-
interest in private leadership is not sufficiently powerful to effect the necessary
changes alone . . . . [Pjrivate leadership seeking to make changes [to pro-
tect the public] must be given Government help and protection.

H.R. REP. No. 1383, 73d Cong., 2d Sess. 3 (1934), cited in Silver v. NYSE, 373
U.S. 341, 351 (1963).

95 Nerenberg, supra note 60, at 133. Thus, one authority concludes that "federal
regulation of the securities field was designed to curb existing abuses." Id.
Another views the dominating concern of Congress as being to protect investors
from fraud and unfair practices. 2 Loss 1165-67. There was also concern about
maintaining a viable central market.
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regulation in the securities industry, it used the 1934 Act to place
self-regulation under governmental supervision. Professor Loss con-
cludes that self-regulation was adopted not as a substitute for legisla-
tion and direct supervision, but as a supplement to such forces. Its
sphere of influence was considered to be placed primarily on industry
ethics, with unethical practices being defined as those which are
seriously damaging to the mechanics of the free and open market."
A watchdog commission was contemplated, with self-regulation
being retained "on grounds of practicality and the potential ineffec-
tiveness of direct governmental regulation on a wide scale."'97

However, the scope of self-regulatory activity was limited. In
imposing statutory limits on self-regulation, Congress revealed no
express intention that the scope of self-regulation extend to matters
of competition among broker-dealers.98 As one authority has writ-
ten:

Although the Act sanctions the exchange type of organization,
it makes no attempt to legalize every type of activity which
could be fostered through joint action. Indeed, certain powers
are given the SEC to interfere directly and indirectly into mat-
ters of exchange policy when it becomes necessary to carry out
the statutory duties imposed by the Exchange Act.99

96 2 Loss 1361, citing S. REP. No. 1455, 75th Cong., 3d Sess., at 3; H.R. REP.
No 2307, 75th Cong., 3d Sess., at 4 (1938). Note that Loss is referring to the "free
and open" market for securities, not the market for brokerage services.

The SPECIAL STUDy notes three reasons for public supervision of self-regulation,
but it does not give reference to the legislative history to indicate that the reasons
it suggests were actually the ones that motivated Congress. Those three, reasons
cited by the SPECIAL STUDY are: (1) to assure that the self-regulatory agency
assumes its assigned responsibility; (2) to assure that any impairment in competition
is only as great as required by the purpose of regulation and that such impairment
is adequately compensated for by effective regulation; (3) to provide the public
oversight attendant to the public utility role performed by the agency sought to be
regulated. SPECIAL STuDY, supra note 2, pt. 4, at 502.

97 Nerenberg, supra note 60, at 133. The inference here again refers to the
area of industry ethics.

98 2 Loss 1175-76. The last part of this paper will demonstrate that courts nar-
rowly construe the ambit of congressionally-authorized self-regulation. Thus, ex-
plicit language is required to lift the antitrust laws from application to self-regulatory
activity. And, unless Congress simultaneously provides for effective administrative
review of that self-regulatory activity that is explicitly authorized, it has exceeded
its powers of delegation. Total self-regulation is a euphemism for no regulation
at all. See, e.g., Carter v. Carter Coal Co., 298 U.S. 238 (1936); Schechter Poultry
Corp. v. United States, 295 U.S. 495 (1935).

99 Johnson, supra note 7, at 555. A question of great importance is whether
these "duties" involve the enforcement of the policies expressed in the antitrust
laws. This question is deferred to the next section.
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For example, exchange rules must be found by the SEC not to be
"inconsistent with just and equitable principles of trade."100

This statutory scheme can be interpreted as giving the SEC a
great deal of discretion in deciding where self-regulation ends and
direct governmental supervision begins.10 A Commission member
who served shortly after passage of the 1934 Act expressed strong
reservations against relying on the self-regulatory concept. Com-
missioner William 0. Douglas described the role of the SEC as a
residual one with government keeping "the shotgun, so to speak,
behind the door, loaded, well oiled, cleaned, ready for use but with
the hope it would never have to be used.' '1 02

Without this introduction of SEC supervision, exchange self-
regulation would still be subject to the abuses which prompted Con-
gress to act, and it certainly would offer no antitrust immunity for the
exchanges. Unsupervised self-regulation apparently will not per-
form the antitrust function.'03

There are some authorized "built-in anticompetitive effects" in
the self-regulatory system, but those anticompetitive effects are au-
thorized by the 1934 Act only to the extent necessary to accomplish
the policies of the Act. This narrow construction of the scope of
self-regulation follows from the conclusion that the very types of
collective activity authorized by the 1934 Act would be violative of
the antitrust laws'04 if found in an unsupervised industry. There-
fore, unless Congress explicitly authorizes such collective activity for
the accomplishment of some policy within its power to effectuate, that
collective activity should fall under antitrust law. Thus, the scope
of self-regulation should be interpreted to allow only the kinds of
cooperative behavior necessary to accomplish Congress' purposes.

Congressional concern was with activities of the exchange mem-
bers who had previously participated in fraudulent practices and un-

100 1934 Act § 6(b), 15 U.S.C. § 78f(b) (1964). Loss observes that this
broad phrase was chosen as a standard "because of its long history in exchange rules
and in court cases in which those rules have been brought in question." 2 Loss
1364 n.ll.

101 2 Loss 1180.
102 W. DOUGLAS, DEMOCRACY AND FiNANcE 64-65 (Allen ed. 1940), cited in

2 Loss 1180-81 and in Silver v. NYSE, 373 U.S. 341, 352 (1963).
103 Nerenberg, supra note 60, at 157. See note 98 supra.
104 Antitrust law traditionally disapproves of self-regulation which is not pursu-

ant to express legislative authorization. FTC Advisory Opinion, Digest No. 59,
cited in J. Rahl, Materials on Antitrust Law (unpublished work in Northwestern
U. Law School Library) 6-100 (1969).
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ethical dealings rather than with the activities of the exchanges as
entities in themselves. This leads to the conclusion that self-regula-
tion was relied on to supplement government supervision of the
markets for securities, but that self-regulation was not expected to
have a significant role in the supervision of the market for brokerage
services. It is competition within this latter market with which this
article is concerned. In the area of markets for securities, direct SEC
supervision was established for the first time by the 1934 Act. Yet
no such supervision was established over the market for brokerage
services.

The Role of the SEC

The scope and standard of SEC regulations over exchanges

The 1934 Act calls for the registration with the SEC of all ex-
changes, brokers, and dealers. 10 5 The SEC is required to register
all exchanges which have satisfactory rules covering a minimum
range of activities' 6 if the rules are found to be "just and adequate
to insure fair dealing and to protect investors. '' 10 7 Once an exchange
is registered, the Exchange Act authorizes it to adopt-and the SEC
to approve-any rules "not inconsistent with this chapter and the
rules and regulations thereunder and the applicable laws of the state
in which it is located." 08  Section 6(a)(4) 10 9 requires registered
exchanges to submit all proposed rules changes to the SEC.

There is debate as to whether the SEC's standard of review for
exchange rules incorporates antitrust considerations. It may be ar-
gued that to the extent that competition is necessary to protect in-
vestors the SEC would take that factor into consideration in passing
on the rules of exchanges. While such a reading is not inconsistent
with the statute, the Act itself nonetheless lacks an explicit antitrust
standard. In marked contrast, competitive standards are incor-
porated into statutes governing other regulated industries, including
transportation, natural gas pipeline, and banking."' All that can

105 Sections 5 & 15 of the 1934 Act, 15 U.S.C. § 78e (1964) (requiring
registration of exchanges); 15 U.S.C. § 78o (1964) (requiring registration of
brokers and dealers).

106 15 U.S.C. § 78f(b) (1964). Rules must cover expulsion, suspension, and
disciplining of members.

107 1934 Act § 6(d); 15 U.S.C. § 78f(d) (1964).
108 1934 Act § 6(c); 15 U.S.C. § 78f(c) (1964).
109 15 U.S.C. § 78f(a)(4) (1964).
110 See, e.g., California v. Federal Power Comm'n, 369 U.S. 482, 485 (1962).
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be concluded from the language of the Securities Exchange Act, there-
fore, is that (1) it would not be inappropriate for the SEC to consider
the competitive impact of exchange rules when those rules are pre-
sented for Commission consideration, but (2) there is no statutory
duty, in the absence of a legislative standard, for the Commission to
do so."'

With only an implied duty to consider the competitive impact of
exchange rules, the question arises as to whether SEC approval
might act to insulate an exchange rule from attack under the antitrust
laws.112  Two factors lead to the conclusion that the SEC is not
charged with review of antitrust considerations. The first has already
been noted: the absence of a clear statutory duty to apply an anti-
trust standard. The second will be discussed shortly: the SEC's
history of inattention to matters of competition in those areas where
discretionary powers exist. Each of these factors results in a regula-
tory system that is not pervasive, i.e., which contains gaps for the
application of other laws to the activities of the securities industry.
Perhaps the best example of the non-pervasiveness of the regulatory
scheme is the fact that the SEC takes a passive, rather than active,
role in the rule-making process.

The SEC does not give affirmative sanction to rules filed by
national exchanges. Its grant of registration to an exchange goes
no further than indicating that the rules filed meet the mini-
mum standards required of exchanges by the statute so as to
insure that its members will comply with the provisions of the
law and shall not conduct themselves in a manner inconsistent
with just and equitable principles of trade.113

This passivity is not absolutely required, but it is allowed. As

M11 Therefore, the SEC may evaluate competitive considerations as it did in the
Multiple Trading Case and more recently when it amended the NYSE proposal for
rules on public ownership, or it may overlook such considerations as it evidently
has done on past rate changes and past membership rules enacted by the NYSE.

112 See California v. Federal Power Comm'n, 369 U.S. 482, 485-86 (1962).

The last part of this paper will also demonstrate that even when administrative
agencies have explicit statutory duties to consider the competitive impact of the
activities it authorizes, it may be unable to create antitrust immunity for the com-
panies engaging in those events. See, e.g., the discussion of the bank merger cases
in text accompanying notes 287-317 infra, construing 12 U.S.C. § 1828(c) (Supp.
IV, 1969). It would follow that the SEC, with only implied duties in this area,
should have no greater power of immunization

113 Silver v. NYSE, 196 F. Supp. 209, 221 (S.D.N.Y. 1961), rev'd on other

grounds, 302 F.2d 714 (2d Cir. 1962), rev'd on other grounds, 373 U.S. 341 (1963).
In note 100 supra, we indicated the source of the phrase "just and equitable princi-
ples of trade." There is no clear inclusion of antitrust principles in this phrase.
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the discussion of section 19(b) of the 1934 Act will show, the SEC
has more power over exchange rules than it has exercised; yet, as long
as that power is discretionary-no matter how vigorously it may be
applied from time to time-there is a gap in the regulatory system
that opens the door for unsupervised self-regulation.-

Although the SEC may have the power to compel exchange
rules to preserve competition wherever that competition is consis-
tent with the goals of the 1934 Act, it does not have the duty to do
so. This interpretation is consistent with the kind of regulatory
system Congress adopted: one that calls for supervision rather than
direct SEC participation in the industry's decision-making process.'

Analysis of section 19(b)

One of the rarely-used powers held by the SEC is contained in
section 19, which is entitled "Powers with respect to exchanges and
securities." Exercise of these powers is discretionary, with action
taken when deemed "necessary or appropriate for the protection of
investors.""' 5  Section 19(b) "authorizes the Commission by rule
or order to 'alter or supplement' the rules and practices of any ex-
change, after written request to the exchange and opportunity for
hearing upon the exchange's refusal." 116  This authority extends to
the fixing of reasonable rates of commission, interest, listing, and
other charges. 117

Controversy has focused on SEC power to review rules fixing
rates of commission contained in section 19(b)(9). The Justice
Department argues that the language of this section authorizes the
SEC to eliminate the practice of fixing rates,"" while the NYSE
maintains that the authority to alter rules fixing rates is limited to

114 Johnson, supra note 7, at 555. See note 112 supra.
115 1934 Act § 19(a); 15 U.S.C. § 78s(a) (1964). Even in areas in which

courts have applied the substantial evidence test to SEC actions, the courts have
recognized the element of discretion in the regulatory scheme. See, e.g., Wright v.
SEC, 112 F.2d 89, 95-96 (2d Cir. 1940), 134 F.2d 733 (2d Cir. 1943), cited in 2
Loss 1174.

116 2 Loss 1179.
"17 15 U.S.C. § 78s(b)(9) (1964). Commission authority also extends to rules

concerning: (1) financial responsibility of members; (2) registration limitations;
(3) listing; (4) hours of trading; (5) soliciting practices; (6) fictitious or numbered
accounts; (7) timing of transactions; (8) reporting of transactions; (10) mini-
mum units of trading; (11) odd-lot purchases and sales; (12) minimum deposits on
margin accounts; and (13) similar matters. 15 U.S.C. § 78s(b) (1964).

118 JusnTcE DEPARTMENT BnmF, supra note 5, at 15.
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altering the rates that are fixed, not the practice of fixing them. 19

The Exchange goes so far as to argue that the system of fixing mini-
mum rates is mandated by the statutory language of the 1934 Act.'20

The Exchange supports this argument with its interpretation of sec-
tion 3(a)(3)' 2 ' of the 1934 Act. That section defines a member of
a national securities exchange as a person who is permitted to effect
transactions on the exchange "with the payment of a commission or
fee which is less than that charged the general public ... 122

119 NYSE 1969 Legal Memo, supra note 82, at 3. The Exchange takes the
position that regulation of rates in the securities industry is analagous to rate
regulation in the traditionally regulated industries such as transportation and
electricity. The next section will show that this is an oversimplification and that
the analogy does not fit. In fact, the legislative committee specifically rejected the
administrative agency rate-fixing approach. Nerenberg, supra note 60, at 151.
The real issue in the securities field is not the reasonableness of the rates (to which
the argument of administrative expertise is applicable for support of the doctrine of
primary jurisdiction, with review only by the substantial evidence test), but the rea-
sonableness of the practice of fixing rates.

120 NYSE 1969 Legal Memo, supra note 82, at 5.
121 15 U.S.C. § 78c(a)(3) (1964).
122 Id. In response to this argument, one might contend that the restrictive

membership rules of the NYSE have operated to change the definition of "general
public" from "investors" (which Congress probably meant) to "those broker-dealers
not privileged with admission to the NYSE club." See text accompanying note
45 supra for the restrictive membership rules.

The Exchange also argues that the absence of discussion of the minimum fixed
rate system in the legislative hearings on the 1934 Act is indicative of congres-
sional approval of such a system. This was not one of the abuses at which the
Act was directed, the argument continues. A response to this argument would be
to suggest that Congress was not so short-sighted. The purpose of emphasizing
earlier the limited types of abuses which prompted Congress to act in 1934 was to
note the absence of congressional intent to rely on self regulation to assure competi-
tion among exchanges. While limited types of abuses prompted Congress to enact
the 1934 legislation, the language of section 19(b) was made sufficiently broad to
enable the SEC to prevent future abuses, even if they be different from those en-
countered in the past. Indeed, those future abuses may include the continued
application of anachronistic rules if the effect of those rules changes from one of
protecting investors to one of injuring them (or a certain class of them) because of
changing economic conditions.

The high point of SEC performance in the area of encouraging competition in
the securities exchanges came in the Multiple Trading Case in 1941. See the dis-
cussion of this case in note 150 infra. There the Commission did exercise its 19(b)
powers to amend the present Rule 394 of the NYSE to remove its impact on regional
exchanges. In this case the Commissioners felt a responsibility to incorporate an
antitrust standard into its own standard for action under section 19(b). This case
illustrates that the power is in the Commission, but the rarity of application of the
approach applied in the Multiple Trading Case illustrates a gap in the regulatory
system. The growth of the importance of institutional investors and of the third mar-
ket has changed the economic impact of Rule 394. It follows that the SEC's attitude
toward the rule should change also, simply by applying the same approach that
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A rebuttal to these arguments implying the power to fix rates
emphasizes the need for explicit congressional language for the
creation of such power:

[T]he existence of so important and pervasive a structure of
commission rates ought to rest on sounder legal foundation.

[I]n the absence of further regulatory control by the
Commission, it would appear that the present rate structure
may be susceptible to antitrust enforcement. 123

Another argument which is put forth as justifying the NYSE's
power to fix minimum rates with resultant antitrust immunity is that
the SEC and Congress have acquiesced in the practice. 2 4  Yet, in-
asmuch as Congress explicitly rejected the administrative rate-mak-
ing approach used in the public utilities,125 something more than
acquiescence should be required to authorize what would clearly be
an illegal practice in the absence of congressional authorization. 126

Even if the SEC does not have power sufficiently pervasive to
warrant interpreting Commission approval as tantamount to anti-
trust exemption, there can be little doubt that the agency does have
the authority under section 19(b) to impose new rate schedules on
the exchange-including "everything suggested by either the Ex-
change or the Department of Justice, not to mention the SEC's own
proposed Rule lOb-10.' 1 27

To better understand the power the SEC does possess and what
that means in terms of antitrust considerations when the SEC does
act, it is helpful to look at the SEC's powers over the National Asso-
ciation of Securities Dealers (NASD).

Comparison with SEC regulation of the NASD.

The 1934 Act was amended in 1938 by the Maloney Act,12

which extended SEC supervision to the over-the-counter markets by
requiring registration of securities dealers associations, whose rules, in
turn, became subject to SEC review and oversight. The measure

was used in the Multiple Trading Case.
123 Nerenberg, supra note 60, at 151.
124 NYSE 1969 Legal Memo, supra note 82, at 14. See also Johnson, supra

note 7, at 565. Support for this argument is found in Kaplan v. Lehman Bros.,
250 F. Supp. 562 (N.D. Ill. 1966).

125 Nerenberg, supra note 60, at 151. An early draft of the bill with such
a proposal was rejected.

126 See note 122 supra.
127 5 Loss 3180.
128 '"The Maloney Act," 15 U.S.C. §§ 78o-3(a) to (n) (1964), known as § 15A

of the 1934 Act.
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vastly increased the SEC's direct involvement in policing the securi-
ties industry.

The language which Congress used in defining the Commis-
sion's powers over dealer associations129 and the rules of such asso-
ciations is more explicit than that used in the original 1934 Act, and
the bounds of self-regulation are much more precisely spelled out.
Significantly, membership may not be restricted except for certain
specified objective reasons incorporated into the statute,130 and the
association is forbidden to implement rules which are intended "to
impose any schedule of prices, or to impose any schedule or fix
minimum rates of commissions, allowances, discounts, or other
charges."'3 1 Moreover, the Commission is empowered to abrogate,
alter, or supplement the rules of the NASD. 32

Senator Maloney himself described the NASD scheme as "not
so much self-regulation as 'cooperative regulation.' ,,13 The criti-
cal difference between the Maloney Act and the 1934 Act-a differ-
ence that makes equating the degree of immunity accompanying each
of the acts totally inappropriate-is the flexibility that each gives to
the rule-making authority of the entity being regulated. Membership

129 The National Association of Securities Dealers (NASD) is the only associa-
tion registered with the SEC; therefore, we may refer to it from time to time as
though the Maloney Act were directed specifically at this association.

130 1934 Act § 15A(b)(3), (4), 15 U.S.C. § 78o-3(b)(3), (4) (1964).
131 1934 Act § 15A(b) (8), 15 U.S.C. § 78o-3(b) (8) (1964).
132 1934 Act § 15A(k), 15 U.S.C. § 78o-3(k) (1964). This power over the

NASD's rules is, of course, subject to congressionally established standards. One
standard requires that the NASD's rules be consistent with the requirements of the
Maloney Act.

The Commission may. . . abrogate any rule of a registered association if, after
appropriate notice and opportunity for hearing, it concludes 'that such abroga-
tion is necessary or appropriate to assure fair dealing by the members of such
association, to assure a fair representation of its members in the administration
of its affairs or otherwise to protect investors or effectuate the purpose of' the
Exchange Act.

2 Loss 1364, citing provisions of § 15A(k)(1), 15 U.S.C. § 78o-3(k)(1) (1964)
(emphasis added). The power to alter or supplement NASD rules after request,
notice, and opportunity for hearing may be exercised if it is deemed

necessary or appropriate in the public interest or for the protection of investors
or to effectuate the purpose of section 15A; but this authority, unlike the power
to abrogate rules, applies only to association rules having to do with (1) de-
nial of membership, barring from association with a member, and the qualifi-
cations and disciplining of members and their associates, (2) the method of
adopting or amending rules, (3) the method of choosing officers and directors,
and (4) affiliation between registered associations.

2 Loss 1364 & 5 Loss 3449, summarizing § 15A(k) (2), 15 U.S.C. § 78o-3(k) (2)
(1964). Note the contrast with powers over exchange rules delineated in §
19(b). (Reviewed following note 117 supra.)

133 2 Loss 1362, citing 83 CONG. RPc. 4451 (1938).
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in an approved securities dealers association "must be open to any
over-the-counter broker or dealer except those who may be restricted
on such a specified and appropriate basis as the Commission may
approve."' 3 4  Furthermore, the Maloney amendment demands that
all those affected by an approved association's rules be represented
in the rule-making process of the association. NASD rules must
provide for "safeguard[s] against unreasonable profits or unreason-
able rates of commissions or other charges . . . and . . . [remov-
ing] impediments to . . . the mechanism of a free and open market

.135 To repeat, the NASD is prohibited from adopting rules

leading to the fixing of prices, commissions, or other charges. In
short, the regulatory scheme is much more pervasive than that under
which the exchanges are supervised.

The SEC is required by the Maloney Act to alter, supplement,
or abrogate NASD rules that are in conflict with this pervasive
regulatory scheme. Parties who feel they are being injured because
of NASD noncompliance with the limitations imposed on that or-
ganization by the Maloney Act have remedies within the regulatory
scheme. If the SEC should refuse to abrogate a NASD rule that vio-
lates the limits of the NASD's powers as defined by the Maloney Act,
an injured party may seek judicial review of the SEC's refusal.
This judicial review is an integral part of the pervasive regulatory
scheme.

The non-pervasiveness of SEC supervision over exchanges is
highlighted by two basic differences between the 1934 Act and the
1938 Maloney Act. First, exchanges are not limited by the 1934
Act from making non-competitive rules concerning commissions,
membership, and unrepresentative control of the internal manage-
ment of the exchanges; the NASD is foreclosed from making these
kinds of noncompetitive rules. Second, because of the freedom of
the SEC to approve such noncompetitive rules if adopted by an ex-

change, a person injured by such a rule has no avenue of protection
built into the 1934 Act; but a person injured by such a noncompeti-
tive rule, if adopted by the NASD, has a remedy built into the Ma-
loney Act.'3 6

Thus, a grant of antitrust immunity to an organization comply-

134 2 Loss 1363 (emphasis added).
135 1934 Act § 15A(b) (8), 15 U.S.C. § 78o-3(b)(8) (1964).
136 See Administrative Procedure Act § 10(a),(b), 5 U.S.C. H9 702, 703 (1964).

See also 15 U.S.C. § 78o-3(g), 78y(a) (1964).
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ing with the standards of the Maloney Act results in practically no
danger of public injury from collusion or other anticompetitive ac-
tivities. While NASD members are authorized to engage in certain
group activities that would be subject to antitrust prosecution in the
absence of immunity to the antitrust laws, the immunity that is of-
fered is extremely limited.1 7 It authorizes only those activities
which Congress deemed would result in a public benefit that out-
weighs any public injury which might result from those activities.
To make sure that its purpose of allowing only a narrow immunity
to the antitrust laws would not be judicially or administratively
broadened, Congress built in express denials of authority to enter
into that type of anticompetitive behavior that it evidently deemed
no direct public benefit could counterbalance..3 Indications are
that Congress is satisfied with the distinction between the NASD and
the securities exchanges as far as antitrust immunity is concerned. 139

137 "If any provision of this section is in conflict with any provision of any law
of the United States in force on June 25, 1938, the provisions of this section shall
prevail." Maloney Act § 15A(n), 15 U.S.C. § 78o-3(n) (1964).

138 It is ironic that these explicitly proscribed activities and rules are precisely
the activities and rules that the NYSE argues are authorized for exchanges by the
1934 Act. It argues by negative implication that if Congress explicitly denied the
NASD the power to adopt these kinds of rules (fixing commissions, restricting
membership, internal anticompetitive rules), then its failure explicitly to deny ex-
changes the power to make such rules indicates an acquiescence to the exchanges'
adoption of such rules. The answer to this argument is to turn it around: The
NASD is explicitly made exempt from the antitrust laws, but the exchanges are
not; therefore, the antitrust laws were relied on to prevent the exchanges from adopt-
ing the kinds of rules that are presently being challenged. Congress felt it neces-
sary to circumscribe explicitly the NASD's rule-making authority because of the
antitrust exemption (which was necessary to accomplish the desired activities which
the Maloney Act fostered). There was no similar need to circumscribe explicitly
exchange rule-making authority, since that authority was to be kept in check by the
antitrust laws-and that is why there is no express antitrust exemption built into
the 1934 Act.

139 There has been no visible inclination to enlarge the antitrust immunity of
the exchanges. This fact is all the more significant, since it is despite efforts of the
Commission to accomplish this result. See Letter of SEC Chairman Cohen to
Congressman Celler of the House Committee on Interstate and Foreign Com-
merce, Sept. 22, 1965, cited in 5 Loss 3470. The Commission has appealed to
Congress for clarifying legislation to establish that the SEC is the forum for
"achieving a reasonable accomodation between the policies of the securities laws
and the antitrust laws." 5 Loss 3171, citing 111 CONG. Ruc. 19,021 (1965). The
SEC apparently would like the type of authority granted the ICC in the Reed-
Bulwinkle Act of 1948, 49 U.S.C. § 5b (1964), empowering that agency to grant
antitrust immunity with respect to certain rate agreements approved by it-subject
to the standard that any so-approved agreement is considered to be in furtherance
of national transportation policy as declared by the ICC itself. 5 Loss 3171-72.
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Summary: Limited but sufficient power.

Although the SEC cannot extend antitrust immunity to rules
which it approves, the Commission does have the power to alter ex-
change rules so that they will not unnecessarily conflict with the anti-
trust laws. Even if the Exchange is correct in stating that it is
authorized to fix the rate structure, then it must submit that rate
structure to the SEC; and the SEC has the power and authority to
modify it under section 19(b). If the Exchange is incorrect in
implying the authority to fix commission rates as the analysis in the
preceding section concluded, then the SEC has the power and
authority to condemn that practice, to promulgate rules against it,
and to punish violators of such rules.

Gaps in the Regulatory System: Performance of Self-Regulation
and the Quality of SEC Review

Two considerations militate against either exchange self-regu-
lation or SEC action being a source of immunity to antitrust attack.
First is the absence of a self-contained, pervasive regulatory scheme
with enforceable remedies for those who might be injured by its op-
eration, as just discussed. Second is the poor performance of ex-
change self-regulation and SEC supervision in matters of competi-
tion. This insensitivity to the competitive impact of exchange rules
and practices not only creates a gap of its own in the regulatory
scheme, but also compounds the problem presented by the first gap
of non-pervasiveness.

Exchange Self-Regulation

In 1940, Commissioner Douglas expressed doubts that self-
regulation by the securities industry would protect the public's in-
terest, warning: "For a business so vested with the public interest,
this traditional method has become archaic."'140  Unfortunately,
there have since been few developments indicating an attitude of
greater responsibility on the part of the exchanges or the broker-

Congress' failure to act on these proposals should be interpreted as an argument
against the NYSE's suggestion of implying that the SEC already has such immunizing
authority. It might be possible to interpret congressional silence as indicating that
the SEC already has this power. However, since the efforts described above came
after the Silver opinion, it would appear that such an interpretation cannot be
justified. See Wall Street Journal, Apr. 29, 1970, at 9, col. 1.

140 W. DOuGLAS, supra note 102, at 65.
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dealer industry in general. Even the rules which have proven to
be anticompetitive have not been enforced evenly by the Exchange. 4'

The primary criticism against the exchange community is that
it seems to act only when goaded by outside pressure, and then not
always constructively. For instance: (1) the NYSE internal reor-
ganization in the early 1940's came only after the famed Whitney
scandal, 142 and even that reorganization did not directly affect the
causes that led to the Whitney problem;143 (2) the Amex imposed
greater restrictions on its members only after an SEC study of fraudu-
lent activities by the Re brothers, specialists on the Amex; 44 and
(3) recent industry suggestions for changes such as volume discounts,
public ownership of member firms, and improved back office pro-
cedures have come only after customer outcry and SEC pressure. 145

This reticence toward reform, with progress only in response to
scandals or government pressure, causes a loss of confidence in the

141 The prevalent give-up practices that have been used to escape NYSE re-
strictions on competing for institutional investor business were described by the
Exchange itself as "an intricate maze." CCH SELECTED COMMENTS, supra note 62,
at 14.

142 2 Loss 1181. The scandal resulted from the discovery that an Exchange
member had been operating for three years while being insolvent. The firm of
Richard Whitney & Co. was subsequently expelled from the Exchange and its pres-
ident was imprisoned.

143 The criticisms that had been raised by Commissioner Douglas and others
(and which the Whitney case dramatized) were directed toward the self-regulatory
process itself. The reorganization effected by the Exchange only provided for
broader representation on the Exchange's Board of Governors. 2 Loss 1181-82.
Therefore, the SEC felt it necessary to go to Congress to request the power to
enforce exchange rules after an exchange had been registered. At that time the
SEC could not directly discipline an exchange member for violating exchange
rules. Despite the exposure of yet another scandal during the congressional hearings
on the proposed 1941 amendments (In the Matter of Disciplinary Proceedings of
the New York Curb Exchange, Report of Investigations (1941), summarized in
10 SEC ANN. REP. 36-37 (1944)), the Exchange argued that there should be no
interference with the 1934 Act's mandate for self-regulation. 2 Loss 1177.

144 SPECIAL STUDY, supra note 2, pt. 4, App. XII-A, at 52-53.
145 The events leading to the adoption of the interim commission rate structure

offer justification for one's skepticism of the NYSE's interest in serving the public
efficiently and economically. First, in 1961, Congress became concerned and added
§ 19(d), 15 U.S.C. § 78s(d) (1964), to the 1934 Act, enabling the SEC to
conduct the SPECIAL STUDY. The American Exchange immediately appointed
a blue-ribbon committee to study the need for reform. Although the committee
recommended some changes, before they could be enacted the interim report of
the SPEcIAL STUY was published in January, 1962. Focusing entirely on the
Amex, this report devastated the last rays of confidence in self-regulation. See
SPECIAL STuDY, supra note 2, pt. 4, at 751-814, cited in 5 Loss 3146. The final report
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ability of self-regulation to serve the public interest.' 46  As one stu-
dent of the industry has summarized:

A more open approach by the NYSE would have the advantage
of engaging the expertise and experience of that body in ex-
ploring the feasibility of competitive rates. Moreover, such
an approach would demonstrate that the Exchange's entrenched
position is motivated by the public interest, not by a desire to
solidify its lucrative monopoly on the commission business. 147

Laxness of SEC Supervision and Control in Matters of Competition

The SEC has not been particularly helpful in controlling these
abuses of self-regulation. This is partly true because the SEC
lacked clear congressional authorization to police the exchanges in

of the SPECIAL STUDY criticized the conduct of self-regulation on the New York
Stock Exchange as well. Id. at 570-71.

Yet, the NYSE continued to fight reform. At first, the Exchange favored the
retention of give-ups; but after the Justice Department intervened, the Exchange of-
fered what amounted to a compromise plan for eliminating give-ups if the Commis-
sion would force the regional exchanges to do the same. This was apparently an
attempt to take the pressure off the minimum commission rate structure itself by
eliminating the cause that had brought to the nation's attention the inappropriateness
of the rate structure. Protection from antitrust attack was also a motivating factor.
The result of these negotiations was the interim rate schedule put into effect De-
cember 5, 1968. This interim schedule was offered despite the NYSE's economic
study that fixed rates were necessary. 5 Loss 3182-83; Note, The NYSE Minimum
Commission Rate Structure: Antitrust on Wall Street, 55 VA. L. REv. 661, 689-90
(1969) [hereinafter cited as Note, 55 VA. L. REv. 661 (1969)].

Eventually, these pressures-a more aggressive Commission, the anti-trust
threat, the diversion of business from the NYSE---combined to produce a
new proposal by the NYSE which, for the first time, gave serious attention to
the need of some basic revisions in the commission rate schedule.

Robbins, Securities Industry at the Crossroads, supra note 29, at 6. The 1970
rate changes proposed by the NYSE concentrate on increasing Commission revenue
instead of on lowering costs. See Wall Street Journal, Feb. 16, 1970, at 3, col. 1.

Another example of the Exchange community's disregard for the best interests of
investors is its apparent reluctance to initiate the modernization of exchange and
back office procedures. Although recently the exchanges and their members have
made significant efforts in this direction, Wall Street Journal, July 9, 1969, at 9, col. 2,
id., June 20, 1969, at 4, col. 2, such efforts appear to have been more in response
to outside pressure than to internal motivation. "[P]rogress with respect to ex-
changes' trading mechanisms has not been impressive." SPECIAL STUDY, supra note
2, pt. 2, at 357. Conversations with economists, SEC staff, and Antitrust Division
attorneys showed a unanimous consensus that the securities industry has behaved
like a slumbering giant in respect to innovation and mechanization. Such a situation
can be explained only by the presence of a virtual monopoly situation.

146 Another example of abdication of self-regulatory responsibilities is found
in NYSE odd-lot practice. See SPECIAL STUDY, supra note 2, pt. 2, at 172-73. See
note 60 supra.

147 Note, 55 VA. L. REv. 661, 690 (1969).
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these critical areas. Principally, however, the explanation rests more
with an unwillingness or inability'48 to exercise what power has been
available.

149

One exception to the SEC's neglect of competitive factors was
the Commission's action in the Multiple Trading Case.150 But even
this was only in response to the cries of the regional exchanges, and
not an example of SEC initiative. The case involved old Rule 394
of the NYSE, which prohibited its members from executing trades in
NYSE-listed securities on any other exchange or market. The Rule
was criticised by the Commission under the authority of section 19(b)
as violative of a basic purpose of the 1934 Act. That purpose was
described as

a purpose which is closely related to the public policy regard-
ing unreasonable restraints and the maintenance of fair competi-
tion as declared by Congress in the Sherman Act, the Clayton
Act, and the Federal Trade Commission Act.' 5'

The Commission's action in the Multiple Trading Case is easily
overbalanced by its inaction in other areas of anticompetitive activi-
ties. The Special Study leveled severe criticism against the SEC for

its relative inattentiveness in the past to the exchanges' com-
mission rate structures . . . . During a period of some thirty
years of SEC interest in exchange commissions . . . the most
tangible progress has been the development by the New York
Stock Exchange of some statistics dealing with costs and profits,
which had been used principally to justify rate increases.' 52

148 Part of the problem undoubtedly results from the limited staff and funds
allocated to the SEC. The Commission does a commendable job in its supervision
of registration and reporting requirements of issuers of securities as well as enforcing
various antifraud sections of the securities laws. This leaves too few people and
dollars for adequate attention to matters of competition. Yet, a more critical atti-
tude, similar to that being evidenced now in regard to proposed rules changes on
public ownership and the commission rate structure, goes a long way toward creat-
ing the consciousness of supervision in the decision-making process of the exchanges.

149 For example, the Commission did not exercise its rule-making authority un-
der the bookkeeping, reporting and inspection provisions of § 17(a), 15 U.S.C.
§ 78q(a) (1964), until Rule 17a-8 was adopted in 1964, requiring the submission
of proposed changes in exchange rules at least three weeks before any action is
taken by the exchange with respect to a proposed rule. 5 Loss 3126-27, 3151-52.

150 Rules of the New York Stock Exchange, 10 S.E.C. 270 (1941).
151 Id. at 287.
152 S. ROBBINS, THE SECURITIES MARKETS: OPERATIONS AND Issuns 69-70 (1946),

cited in 5 Loss at 3185-86. Writing elsewhere, Robbins notes:
The history of the commission rate provides a good illustration of the lethargy,
until recent years, on the part of the Commission towards its regulatory re-
sponsibilities and the seeming concern of the NYSE, the major self-regulatory
agency, at least until recently, with the welfare of its members rather than the
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Professor Loss describes SEC review of exchange rules as having a
history of laxness. For example, only informal hearings were held in
section 19(b) review proceedings, and the 1958 commission rate
increases had been in effect eleven months before the SEC won NYSE
compliance with a suggested modification for small transactions. 151
Moreover, prior to the Justice Department's intervention in the com-
mission rate controversy, three years of rate negotiations between
the SEC and the Exchange had been unproductive. 54

Some commentators have contended that the Commission's
declaration in the Multiple Trading Case is sufficient to end any
doubts over the Commission's concern for competition in its deci-
sion-making process. 155  Unfortunately, this dictum in the Commis-
sion's opinion is not sufficient to establish the presence of an anti-
trust standard in the 1934 Act. It will be seen in the next section
that the courts agree with this position. Not only was the Commis-
sion's language dictum, but it was guided by no precise statutory
standard. The inference of the Commission's statement is that anti-
trust policy may sometimes coincide with the policy of the 1934 Act,
and that sometimes it will not. The Commission offers no indica-
tion of when the two schemes coincide or how it would answer the
question in a future case. A question of major importance for this
undertaking is whether the Commission should be left to its discre-
tion to decide when the two statutory schemes merge. The absence
of a clearer standard in the 1934 Act is a sufficient reason for a
negative answer to this question. It should be noted that it was the
guidelines of the Securities Exchange Act that the Commissioners re-
lied on in the Multiple Trading Case, not the antitrust laws themselves.
Thus, even this SEC opinion does not indicate that the Commission

interests of the public.
Robbins, supra note 29, at 5.

153 5 Loss 3150. Of course, this was prior to the adoption of Rule 17a-8 in
1964, requiring rules changes to be submitted to the SEC at least three weeks
before formal exchange action is taken.

'54 See 5 Loss 3176-80; Note, 55 VA. L. REv. 661, 667 (1969), citing Wall Street
Journal, May 31, 1968, at 3, col. 1.

155 Nerenberg notes that the Multiple Trading Case was the only opportunity
the SEC has had "to weigh the anticompetitive effects of exchange rules." Neren-
berg, supra note 60, at 135. While it may be correct to say that only once has the
SEC looked to the anticompetitive effects of an exchange rule in deciding whether
or not to approve it, it is nonetheless true that every time an exchange rule is pre-
sented to the SEC for approval the SEC has an opportunity (or "occasion" as Ner-
enberg puts it) to weigh the anticompetitive effects of the exchange rule. See note
I II supra.
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considers itself bound by the antitrust laws-as if that would be suf-
ficent to resolve the question.

Summary

There is nothing built into the regulatory scheme of the 1934
Act which directly performs the antitrust function of guarding against
anticompetitive behavior in the market for brokerage services. Self-
regulation cannot be considered a substitute for the antitrust laws,
since the sphere of influence given to exchanges was limited to in-
dustry ethics. The SEC has neither exclusive antitrust authority
nor sufficient inclination to exercise the authority it does have. Since
there is residual power in the courts to hear antitrust actions, this
power must be relied on to fill the gaps left by Congress in the regu-
latory scheme and by the SEC in its failure to exercise its discre-
tionary powers.

Although the SEC supervision may perform a screening func-
tion to help prevent antitrust violations, absent a standard of com-
petition directed by Congress, the SEC is unable to confer anti-
trust immunity by approving exchange rules or by any other action.
The problem, however, is that the SEC does have discretionary pow-
er in areas pertinent to antitrust matters. To some extent, therefore,
antitrust regulation of the securities industry is more strict than for
completely nonsupervised industries. In the securities industry
there are two schemes of regulation, whereas nonregulated indus-
tries have only one-antitrust laws. The subject of the next section
is to suggest an approach for reconciling these two statutory schemes
when they come into conflict.

DEVELOPING A JUDICIAL APPROACH

FOR RECONCILING ANTITRUST LAW AND SECURITIES LAw

The discussion up to now has attempted to demonstrate that
antitrust law has a significant role to play in the securities industry,
that the industry enjoys only a limited protection from the anti-
trust laws, and that the federal courts rather than the SEC should be
the final forum for measuring the need for antitrust immunity in a
particular instance. In this section an analysis of how the courts
have performed the task of reconciling regulatory statutes with the an-
titrust laws and the national policy favoring competition156 will lead

156 See note 1 supra.
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to an understanding of how the judiciary should approach the task
of reconciling antitrust law and securities law. The end result will
be an appreciation of the desirability of having the courts available
to perform this function, rather than having to rely on the SEC-
with its record of, at best, inconsistent performance-to do the rec-
conciling.

Judicial Supervision of Competition in the Securities Industry

The Supreme Court's decision in Silver v. New York Stock
Exchange'5" is the most complete comment by that Court on the
reconciliation problem in the securities industry. This was a private
action brought under sections 1 and 2 of the Sherman Act, 158 alleg-
ing a concerted refusal to deal' 59 and an attempt to monopolize the
brokerage business in NYSE-listed stocks by the NYSE and its mem-
bers. The Exchange, pursuant to its rules, had ordered its members
to sever all wire and stock ticker services with the plaintiff, thus seri-
ously impairing his ability to compete and causing heavy loss of busi-
ness.' 60 The Exchange action came without notice or the opportunity
for hearing or explanation. The district court, finding for the plain-
tiff, described the Exchange's action as a collective refusal to deal and
thus a per se violation of the Sherman Act.161 The Court of Appeals
for the Second Circuit reversed, finding that the Exchange was exempt
from the Sherman Act "because it is exercising a power which it is
required to exercise by the Securities Exchange Act."'162 The Su-
preme Court, through Mr. Justice Goldberg, affirmed the district
court decision but rejected the approach of each of the lower courts.

Mr. Justice Goldberg described the fundamental issue to be
whether the Securities Exchange Act has created a duty of
exchange self-regulation so pervasive as to constitute an implied
repealer of our antitrust laws, thereby exempting the Exchange
from liability in this and similar cases. 163

'57 373 U.S. 341 (1963).
158 15 U.S.C. §§ 1-2 (1964).
159 A "concerted refusal to deal" is a group boycott arranged by agreement.

Ordinarily, it constitutes a per se violation of § 1 of the Sherman Act, 15 U.S.C.
§ 1 (1964).

160 Silver v. NYSE, 196 F. Supp. 209, 213 (S.D.N.Y. 1961).
161 Id. at 209.
162 Silver v. NYSE, 302 F.2d 714, 721 (2d Cir. 1962). The power referred to is

the control of members' dealings with non-members, pursuant to § 6(a)(1) of the
1934 Act, 15 U.S.C. 78f(a) (1) (1964). Silver was not a member of the Exchange.

163 373 U.S. at 347.
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The Court concluded that in a nonregulated industry, the stipulated
facts would have clearly constituted a per se violation of sections 1
and 2 of the Sherman Act.16 1 It concluded, however, that the dis-
trict court had erred in treating the securities industry as a non-
regulated industry.

The Court's first step in resolving the "fundamental issue" was
delineating the purpose and scope of the legislative policy of self-
regulation. After recognizing the need for regulation as well as the
need for some limit on the strict rules of competition, the Court con-
cluded that, "the pattern of governmental entry was by no means
one of total displacement of the exchanges' traditional process of
self-regulation."' 165 Adopting the understanding of the self-regula-
tory mechanism that Mr. Justice Douglas had set out when he
was a member of the SEC, the Court concluded that a "federally
mandated duty of self-policing by exchanges" had been estab-
lished.16 6 In adopting the Douglas view, the Court rejected the
notion that every rule within the delegated realm of self-regulation
and every application of an exchange rule was immune from anti-
trust attack. 67

Although the Court found the Exchange rule involved was
authorized by the 1934 Act, this was not considered decisive.
The validity of the rule or the Exchange's power (or duty) to enact
such a rule was not at issue; rather, it was the particular application
of the rule to Silver that was being presented for review. The Court
concluded, therefore, that the court of appeals had ended its inquiry
too soon when it held the rule valid as within the scope of author-
ized exchange self-regulation and therefore beyond the reach of the
antitrust laws.' 65

Having established that neither antitrust law nor securities law
completely supercedes the other, the Court undertook a methodical
reconciliation of the statutory schemes. The first step was to deter-
mine if the 1934 Act contained an express exemption from the anti-
trust laws. None was found. 6 ' Step two was to determine if there
were any grounds for implying an exemption from the antitrust

164 Id. at 348.
165 Id. at 352.
166 Id. (quoting the passage of Mr. Justice Douglas found in the text accom-

panying note 102 supra).
167 Id. at 352.
168 Id. at 357.
169 Id.
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laws. After noting that repeal by implication is frowned upon, the
Court announced the "guiding principle" for reconciling the two
statutory schemes: "Repeal is to be regarded as implied only if nec-
essary to make the Securities Exchange Act work, and even then
only to the minimum extent necessary."'71  This guiding principle
essential to the reconciliation must be applied in a case-by-case ap-
proach. In Silver, the Supreme Court decided a heavy-handed ap-
plication of the Exchange rule was not necessary to effectuate the
1934 Act. Consequently, there was no need to imply an antitrust
exemption, and the plaintiff's claim was upheld on the merits.
Indeed, the Court held that the application of antitrust law to this
type of action is essential to prevent abuses of the self-regulatory
mechanism. Without a provision for SEC review of disciplinary ac-
tions, "[t]here is nothing built into the regulatory scheme which per-
forms the antitrust function" of assuring that self-regulation
will not be used for purposes other than what Congress thought justi-
fied." "Some form of review of exchange self-policing, whether by
administrative agency or by the courts, is therefore not at all incom-
patible with the fulfillment of the aims of the Securities Exchange
Act.""'7

The circumstances of Silver obviated any question of primary
jurisdiction (i.e., what would be the effect of Commission approval
of an exchange rule being challenged on antitrust grounds), since the
SEC has no statutory authorization "to review particular instances
of enforcement of exchange rules."'. 3  Moreover, the absence of
Commission jurisdiction in this matter allowed the Court to avoid
"any problem of conflict or coextensiveness of coverage with the
agency's regulatory power.' 74  Significantly, however, the Supreme
Court conducted its own analysis of the merits of the rule's existence
in the first place. After examining the alleged justification of the
rule, it concluded that the rule was "just and adequate to insure fair
dealing and to protect investors."' 75  The Court's analysis of the

170 Id., citing United States v. Borden, 308 U.S. 188, 198 (1939).
17' 373 U.S. at 358.
172 Id. at 359.
'73 Id. at 357 (emphasis added).
174 Id. at 358.
175 Id. at 355, quoting the language of § 6(d) of the 1934 Act, 15 U.S.C. § 78f

(d) (1964):
Transactions with non-members under the circumstances mentioned can only
be described as "inconsistent with just and equitable principles of trade," and
rules regulating such dealing are indeed "just and adequate to insure fair deal-
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challenged rule went into considerable detail,17 6 going much be-
yond a perfunctory affirmance of SEC approval of the rule when it
first went into effect. The Court apparently was making its own
conclusion on the propriety of SEC approval of the rule in light of
the directive of section 6(d) of the 1934 Act. It would appear,
therefore, that if an Exchange rule itself were litigated under the
Sherman Act, the Supreme Court would not feel bound by the sub-
stantial evidence test 177 in deciding: (1) whether the Exchange was
justified in enacting it in the first place or (2) whether the SEC had
acted properly in approving the Exchange rule.'7 8

The NYSE reads Silver as holding that whenever
exchange self-regulation is subject to supervision by the SEC,
it is immune from antitrust attack; and that it is only when self-
regulatory conduct by an exchange is not subject to SEC review
under the Act that such conduct may be judged by antitrust
criteria . .. .19

The Exchange claims that the court in Silver "indicated that repeal
of the antitrust laws should be implied since SEC supervision takes
the place of antitrust regulation."'' s0

Two recent lower court cases, Kaplan v. Lehman Brothers',
and Thill Securities Corp. v. New York Stock Exchange,8 2 lend
support to the NYSE interpretation of Silver. In Kaplan, plaintiff
alleged that the NYSE rate structure, fixing prices for broker services,

ing and to protect investors."
373 U.S. at 355.

176 373 U.S. at 353-55.
177 The "substantial evidence test" is a common standard for judicial review of

administrative agency decisions on matters within the delegated responsibilities of
the agency, but which involve questions of fact or mixed questions of law and fact.
It is the standard of review when the doctrine of primary jurisdiction is invoked.
See note 240 infra. Stated simply, the substantial evidence test involves a judicial
determination of whether the record in the agency's determination of the question,
taken as a whole, contains such relevant evidence that a reasonable mind would
accept it as adequate to support the agency's conclusion. Therefore, when a court
applies the substantial evidence test, it does not make its own findings of fact from
the record; consequently, it is a relatively superficial review of the agency's deci-
sion. See, e.g., Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).

178 See the discussion of the doctrine of primary jurisdiction in reconciliation
problems later in this paper.

179 NYSE 1969 Legal Memo, supra note 82, at 7.
180 Id. at 8.
181 250 F. Supp. 562 (N.D. IM. 1966), aff'd, 371 F.2d 409 (7th Cir.), cert.

denied, 389 U.S. 954 (1967).
182 - F. Supp. - (E.D. Wis. 1969).

301
HeinOnline -- 65 Nw. U. L. Rev.  300 1970-19712



NORTHWESTERN UNIVERSITY LAW REVIEW

constituted a per se violation of the Sherman Act. The court dis-
missed on a motion for summary judgment. However, the case
should be interpreted as holding only that "[a]ction taken by the
Exchange and its members, pursuant to its statutory authority to
make rules, is not per se illegal under the Sherman Act."'83  In
Kaplan, the court adhered formalistically to the substantive holding
of Silver, while apparently ignoring the Silver approach. 84  Despite
acknowledging that its conclusion represented only the beginning of
the inquiry in Silver, the Kaplan court noted: "It is the final conclu-
sion here." It held that the review provided within the regulatory
scheme was sufficient to meet the demands of Silver; thus there was
no need to determine whether the practice of fixing rates was nec-
essary to make the regulatory scheme work.185 In fact, the court
accepted the Exchange's argument that the practice of fixing rates
was mandated by section 19(b) of the 1934 Act.'86

Similarly, in granting a summary judgment for the NYSE, the
court in Thill found that since the rules being challenged' 87 per-
tained to a legitimate subject of self-regulation, 8 8 and since the
Rule was subject to review and amendment by the SEC (which
was actively exercising its review powers), there was no reason "for
this court to undertake an inquiry into the reasonableness of the pro-
hibition or to apply the antitrust laws to the challenged practice."' 89

The Commission's power to approve or disapprove exchange
rules does not, on the basis of Silver, make the Commission the ex-
clusive forum for reconciling antitrust law and securities law. The

183 250 F. Supp. 564, citing Silver v. NYSE, 373 U.S. 341, 347 (1963).
184 Judge Hoffman seemed impressed with the absence of the "due process" prob-

lem found in Silver. See note 210 infra. Emphasis was placed on the equality of
application of fixed rates to all customers and the absence of opportunity for dis-
crimination against individual customers. The fact that Kaplan was brought
under a per se theory should not have deterred Judge Hoffman from conducting a
rule of reason analysis. See the discussion of United States v. Morgan, 118 F.
Supp. 621 (S.D.N.Y. 1953), infra note 201, which was brought under a per se
theory, only to have Judge Medina apply a complex rule of reason analysis.

185 250 F. Supp. at 566.
186 Id. at 565.
187 The rules, which prevented commission splitting with non-members and

limited membership on the Exchange, resulted in an alleged commission-fixing
system that allegedly injures the class of plaintiffs: non-member over-the-counter
dealers.

188 That "legitimate subject of self-regulation" was fixing minimum commission

rates.
189 - F. Supp. - (E.D. Wis. 1969).
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significance of the availability of Commission review in the Silver
case goes to the question of the exhaustion of administrative remedies,
rather than to questions of primary or exclusive jurisdiction. This
is clear from the context of the Court's contrast between exchange
powers subject to Commission review and those powers over which
the SEC has no jurisdiction.190 Even if the Commission had ap-
proved exchange rules fixing rates of commission, there is no lan-
guage in the Silver opinion that would bar the Court from holding,
as the Antitrust Division has argued, that the fixed rate structure is
unnecessary for the success of the regulatory scheme. The Court's
refusal to imply an exemption from the antitrust laws has already
been noted. 1 ' As to the power of the Commission to immunize
approved rules from antitrust attack, the Court simply has made no
direct statement.

The Court did state: "Should review of exchange self-regula-
tion be provided through a vehicle other than the antitrust laws, a
different case as to antitrust exemption would be presented.' 92

However, this statement apparently was made with reference to a
comprehensive review mechanism such as that provided for in the
Maloney Act. 93 The reference to a comprehensive review mech-
anism is found in footnote 12 of the Silver opinion." The provi-

190 373 U.S. at 358, citing 2 Loss 1178.
19' See text accompanying note 170 supra. The Silver holding refuses to im-

ply an exemption.
192 373 U.S. at 360, referring to footnote 12 of the opinion. Similarly,

Judge Reynolds in the Thill case read footnote 12 in Silver as intimating that a
"different result [in Thill] might be reached where the particular Exchange conduct
was [not] subject to SEC regulation ... " Thill See. Corp. v. NYSE,
- F. Supp. - (E.D. Wis. 1969).

193 For a detailed discussion of the review machinery provided by the Maloney
Act see note 196 infra and accompanying text. There is difficulty in extrapolating
from the Silver opinion a view as to how the Court would decide the question of
the immunizing effect of SEC approval of exchange rules. The problem is that
Silver dealt with disciplinary procedures rather than rule-making procedures. The
text accompanying notes 105-14 supra pointed out the non-pervasive nature of the
Commission's power of review of exchange rule-making procedures. The Commis-
sion's inattention to matters of competition has also been reviewed. With these facts
in mind, it seems there is good reason to extend the Silver result to the rule-making
procedures. For the same reasons, it is incorrect to analogize SEC review powers
over the exchange's rule-making processes with SEC review powers over discipli-
nary proceedings under the Maloney Act (as discussed by the Court in its footnote
12).

194 Silver v. NYSE, 373 U.S. 341, 358 n. 12 (1963), states:
Were there Commission jurisdiction and ensuing judicial review for scrutiny of
a particular exchange ruling, as there is under the 1938 Maloney Act amend-
ments to the Exchange Act, to examine disciplinary action by a registered
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sions referred to require that an association's rules provide for a
fair and orderly procedure for the disciplining of members and
their associates as well as the denial of membership or the
barring of any person from being an associate, with a statement
of specific charges, a hearing of record, and specific findings.195

These safeguards were not incorporated in the portions of the 1934
Act dealing with securities exchanges. 196 All in all, the thoroughness
of the review machinery built into the Maloney Act is considerably
more comprehensive than the machinery for Commission review of
exchange rules.197  It is inconceivable that the Court would consider
the Commission mechanism for review of exchange rules as equiva-
lent to the NASD review machinery.

This interpretation is reinforced by the language immediately
following the Court's reference to a "vehicle" for review of exchange
self-regulation. There the Court conveys an awareness of the un-
certainty that might confront the Exchange in evaluating its rules in
the light of the antitrust laws. Admitting that this ruling makes it
necessary for the Exchange to walk a fine line between permissible

securities association (i.e., by the NASD), sections 15A(g), 15A(h), 25(a),
15 U.S.C. section 78o-3(g), 78o-3(h), 78y(a) . . . [see note 136 supra and
accompanying text], a different case would arise concerning exemption from
operation of laws designed to prevent anti-competitive activity, an issue we
do not decide today.
195 5 Loss 3470.
196 As seen earlier, the supervisory role of the SEC is more clearly defined in

the Maloney Act. Section 15A(g), referred to in footnote 12 of the Silver decision,
has been interpreted as providing that

any final decision of the Board of Governors [of NASD], whether by way of
disciplinary action against a member or an associate or whether by way of
denial of admission or the barring of any person from being associated is in
turn reviewable by the Commission either on its own motion or upon application
filed by an aggrieved person within thirty days or such longer period as the
Commission may determine; and with a member there is an automatic stay
pending review.

5 Loss 3478. The SEC is empowered to review the case de novo, except that the
Commission cannot find a violation when the Board of Governors has found
none, nor can it impose a more severe penalty than the Board has directed. 2
Loss 1374-75. Recall § 15A(b) (3) requires an association to admit all those
not disqualified under the statutory standards.

As a matter of record, the SEC has proved to be quite independent of the Board
of Governors of the NASD in its role as reviewer of disciplinary activities. Every
denial of NASD membership that has been appealed to the SEC has been reversed
by the Commission.

197 For example, one who is denied membership to the NYSE, because of the
Exchange's administration of its SEC-approved rules, has no right of review before
the SEC to challenge this denial. In matters relating to the NASD, there are ab-
solute statutory standards for membership. With the NYSE, however, the statu-
tory standards are more discretionary. Thus, the opportunity for discrimination
or arbitrariness is much greater-and yet no SEC review is provided.
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and impermissible self-regulation, the Court assures the Exchange
that

[u]nder the aegis of the rule of reason, traditional antitrust con-
cepts are flexible enough to permit the Exchange sufficient
breathing space within which to carry out the mandate of the
Securities Exchange Act.19 8

If the Court had considered the present provision for Commission
review of exchange rules to be the type of review procedure that
would create "a different type of case" from the one presented in
Silver, this dictum pertaining to rule of reason analysis would not
have been appropriate. The problem that the Court anticipated for
the exchange would not arise if Commission approval were viewed
as assuring antitrust immunity. The view that SEC approval of
exchange rules falls short of the review procedures envisioned as nec-
essary to create a presumption of antitrust immunity is also consistent
with the Court's conclusion, following its rule of reason language, that
the statutory scheme of the Securities Exchange Act is not sufficiently
pervasive to grant total exemption from the antitrust laws. Mr. Jus-
tice Goldberg added that "[i]t is also true that particular instances of
exchange self-regulation which fall within the scope and purposes of
the Securities Exchange Act may be regarded as justified in answer
to the assertion of an antitrust claim.""' This language would seem
inappropriate if SEC approval were considered to be dispositive of
the question of antitrust immunity. Once again, the implication is
that this is a decision to be weighed by the court hearing the anti-
trust claim. This conclusion is based not only on the language of
the opinion noted above, but also on the fact that the Court itself
proceeded to answer the question of whether this particular act was
justified by the scope and purposes of the Securities Exchange Act.20 0

The rule of reason approach reconciling securities law and anti-
trust law in Silver is similar to that applied in an earlier district court

198 373 U.S. at 360, citing Board of Trade v. United States, 246 U.S. 231, 238
(1918).

199 373 U.S. at 361.
200 Id. The absence of any review procedure in the 1934 Act with respect to

the circumstances of the Silver case makes this an easier case than that which
would be presented if an SEC-approved rule were challenged as a violation of the
antitrust laws and not justified by the purposes of this regulatory act. But this anal-
ysis of the Silver opinion supports the conclusion that the approach used in Silver
should-and would-be applied in the harder types of cases. Note especially the
Court's language referring to a rule of reason analysis. See text accompanying and
immediately following note 198 supra.
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opinion, United States v. Morgan.2 0 1  Although the Morgan case
involved the application of the antitrust laws to NASD members
rather than the NYSE, it considered a rule of reason analysis appro-
priate for resolving questions of reconciliation between antitrust law
and securities law. Like Kaplan and Thill, the Morgan complaint
was based on a per se theory. The court, however, refused to recog-
nize the applicability of the per se rule to the securities industry.
Instead, it conducted its own evaluation of whether the challenged
practice was justified by the purposes of securities law. Its conclusion
was identical with that of the SEC in the Public Service of Indiana
case,2"' which involved similar factual circumstances. The view that
the SEC had taken in that case was that this practice of maintaining
fixed offering prices of securities was not per se unlawful, "but, like
many other contracts, these may be entered into and performed under
circumstances that amount to an unlawful suppression of competi-
tion."2 0 3  The Court was careful to point out, however, that it did
not consider itself bound by the opinion of the SEC in this or similar
matters. The Commission's views were, however, to be considered:

These views are not binding upon me, or upon any other court
or judge; but they are persuasive and helpful, especially as they
are those of public officials of ripe experience in dealing with
this very subject matter from day to day. Moreover, the very
commissioners who expressed these views had been in close
cooperation with the members of the Congress who formulated
the terms of some of the statutory provisions under considera-
tion. After all, these antitrust problems are largely factual and
their true resolution depends in the last analysis upon an inti-
mate familiarity with the characteristic features of the particular
industry in which these problems arise.20 4

201 118 F. Supp. 621 (S.D.N.Y. 1953). The complaint struck out at many of
the practices of underwriting groups, and it was aimed directly at a group of seven-
teen leading investment banking firms who had utilized the practices of resale price
maintenance that had become commonplace in the industry for distributions of
securities issues.

202 National Ass'n of Sec. Dealers, Inc., SEC Securities and Exchange Act
Release No. 3700 (June 13, 1945), quoted, 118 F. Supp. at 699.

203 118 F. Supp. at 699. The price maintenance rules were authorized by §
15A(i), 15 U.S.C. § 78o-3(i) (1964), and were necessary to enable the NASD
machinery to perform the function of price-stabilization-which was one of the
objectives of the Act. The rules made possible economic sanctions with which effec-
tive discipline could be rendered. Apparently Congress deemed it necessary to au-
thorize an antitrust exemption with respect to these practices, § 15A(n) of the 1934
Act, 15 U.S.C. § 78o-3(n) (1964), to guarantee honesty in the underwriting and
distribution of shares. 2 Loss 1369-70; 6 Loss 3778. The limitations of this
antitrust exemption were noted at notes 134 & 135 supra.

204 118 F. Supp. at 699.
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Therefore, the Commission's opinion is to be given some weight205

in the court's evaluation of the necessity argument, but the weight is
less than that afforded agency opinions in review under the substan-
tial evidence test.20 6

In Silver, the Court had suggested the Exchange adopt rules
providing fair notice and hearing in disciplinary proceedings to keep
its self-regulatory procedures from straying too far beyond the pur-
poses of the 1934 Act. The Court reminded the Exchange of its
vulnerability to antitrust attack if its acts of self-regulation fell too far
outside the scope of that statute.20 7  Arguably, the Court might be
viewed as substituting itself for the SEC by performing the Commis-
sion's function, under section 19(b), of reviewing Exchange rules
and suggesting amendments when the dictates of the 1934 Act re-
quire. This is not a displacement of SEC power in this area; rather,
it is merely filling a void created by the Commission's failure to
exercise its power. This illustrates an earlier suggestion that the
Commission's function in antitrust enforcement is a screening func-
tion-to prevent unjustified anticompetitive acts of self-regulation.
Those violations that escape the screening process are nonetheless
subject to judicial censure.

In footnote 16 of the opinion, after granting that the SEC has
the power to make a rule concerning fair hearing procedures for non-
members, the Court noted:

Absent Commission adoption of a rule requiring fair procedure,
and in light of both the utility of such a rule as an antitrust
matter and its compatibility with securities-regulation principles
• . .no incompatibility with the Commission's power inheres in
announcement by an antitrust court of this rule.20

The Court further noted that even if the Commission had forced a
rule covering this situation on the Exchange, the rule would have had
to embody procedural safeguards required by the antitrust laws "in
cases like this. ' 20 9  Evidently, if the Commission had enacted, or
caused the Exchange to enact, a rule that did not contain these pro-

205 See note 177 supra and accompanying text.
206 See note 177 supra. Inasmuch as the substantial evidence test is ordinar-

ily applied when the doctrine of primary jurisdiction is invoked, see note 240
infra, one may conclude that that doctrine is not applicable in antitrust questions
affecting the securities industry.

207 373 U.S. at 362.
208 Id. at 364 n.16.
209 Id. "Cases like this" may be interpreted as cases involving concerted re-

fusals to deal.
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cedural safeguards, the Court would not have hesitated to decide the
Silver case in the same manner as it did; that is, the Court would have
in effect re-written the Commission-approved rule. The language of
this footnote provides another illustration of the limited impact of
Commission approval of a rule as far as antitrust matters are con-
cerned. The Court would make its own determination as to
whether the rule was necessary to accomplish the purposes of the
Securities Exchange Act; and without procedural safeguards, the
answer would again be in the negative:

The point is not that the antitrust laws impose the requirement
of notice and a hearing but rather that, in acting without accord-
ing these safeguards in response to their request, the Exchange
has plainly exceeded the scope of its authority under the Secur-
ities Exchange Act to engage in self-regulation and therefore has
not even reached the threshold of justification under that statute
for what would otherwise be an antitrust violation.210

Against this background of rule of reason analysis, both
Kaplan and Thill can be criticized. Both rejected the rule of reason
approach suggested in Silver and Morgan.2 "

1  Both failed to receive
evidence on whether the rule was necessary to make the 1934 Act
work. Both declined to inquire as to whether the type of review pro-
vided for in the 1934 Act and exercised by the SEC was equivalent
to the kind of review which would assure that the antitrust function
was being performed within the regulatory framework.212

When the Court of Appeals for the Seventh Circuit reviewed
Kaplan, it also stopped its inquiry too soon.21

1 Its one page opinion
apparently holds that the practice of fixing minimum commission

210 Id. at 364-65.
211 See note 184 supra.
212 The Thill opinion does give a cursory treatment to the effectiveness of

SEC review over Exchange rules affecting the commission rate structure (- F.
Supp. at -), but the question of the necessity of the rule to make the Exchange
Act work was not treated. Nor did the court reach the problem of providing an
effective remedy for those alleging injury due to Exchange rules. As Chief Justice
Warren pointed out in his dissent to the Supreme Court's denial of certiorari in
Kaplan v. Lehman Bros., 389 U.S. 954, 956-57 (1967), no court has yet dealt with
the significance of the claim that

if and when the SEC exercises its discretion to review rates, it is not required
to hold a hearing, and because the matter is committed to the SEC's discretion,
there is no effective judicial remedy to require it to initiate a rate proceeding.

Id. Therefore, simply because the SEC is now holding hearings on the mat-
ter, the review machinery cannot be said to be performing the functions that
concerned the Supreme Court at footnote 12 of the Silver opinion.

213 371 F.2d 409 (7th Cir. 1967).
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rates is necessary to make the Securities Act work. Yet, the district
court in its summary judgment made no finding on that crucial
issue. The court of appeals did not even accept as binding the dis-
trict court's opinion that Congress required that rates be fixed by
the exchanges.2 14  Chief Justice Warren, in a castigating dissent
from the Supreme Court's denial of certiorari in Kaplan, considered
the question involved in this case as one not previously decided by
the High Court. 215  He lamented the failure of either of the lower
courts to decide the "clear question presented of whether there is any-
thing 'built into the regulatory scheme which performs the antitrust
function .... ' "216 Terming the seventh circuit's approach "blun-
derbuss,' 217 he noted the distinction between a question of the reason-
ableness of the rates fixed and the reasonableness of the practice of
fixing rates, observing that the latter problem was one for which the
courts were suited.218  He noted that the delicate balancing process
of applying the rule of reason was never applied in Kaplan. Sum-
marizing the plaintiffs complaint, the Chief Justice pointed out sev-
eral alleged flaws in the commission rate review machinery and its
application 219 which, if proved, would result in the absence of any
machinery in the regulatory scheme for enforcing competitive stand-
ards. 220  Thus, Chief Justice Warren felt that the Court should be
ready to perform that function or at least to remand to the district

214 Id. at 411. It is conceivable that, even if the statute were explicit in
authorizing fixed rates, a court-under the Silver approach-could find that the re-
view procedure provided in the statute was not sufficient for performing the anti-
trust function of protecting consumers (investors) from abuses of monopoly power-
even if such power were necessary to accomplish the legitimate purposes of the
regulatory scheme.

215 Kaplan v. Lehman Bros., 389 U.S. 954 (1967).
216 Id. at 956, citing Silver v. NYSE, 373 U.S. 341, 358 (1963).
217 389 U.S. at 957.
218 Judge Hoffman had stated that the courts are ill-equipped to judge whether

the level of the rates is reasonable, but he did not answer the question of whether
the practice of fixing rates is unreasonable.

219 See text accompanying notes 140-47 supra for a detailing of these flaws.
220 389 U.S. at 956-57. The flaws listed by the Chief Justice were:
[Tihe regulatory scheme fails specifically to enjoin the SEC, in determining
what rates are reasonable, to "enforce the competitive standard," United States
v. Philadelphia National Bank, 374 U.S. 321, 351 (1963), and furthermore
neither the SEC nor the Exchange has ever articulated any standard of reason-
ableness. Petitioners also claim that the underlying data used by the SEC in
reviewing each of the five rate increases . . . have been very limited in scope
and content. Finally, they claim that if and when the SEC exercises its dis-
cretion to review rates, it is not required to hold a hearing, and, because the
matter is committed to the SEC's discretion, there is no effective judicial remedy
to require it to initiate a rate proceeding.

Id.
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court for a determination of whether that function was being per-
formed by the regulatory scheme.

Although it is a limited holding (self-regulatory action taken
without affording fair procedure is not immune from the antitrust
laws),22 ' and although it leaves a number of unanswered questions,
Silver provides a framework through which the reconciliation prob-
lem may be resolved. The NYSE exaggerates when it contends
that Silver "implicitly forecloses application of the antitrust laws to
Exchange activity subject to the SEC oversight. ' 222  Not only is this
conclusion contrary to the express language of the opinion, but also
it is inconsistent with the Exchange's own position that the Commis-
sion is not authorized to review the practice of fixing minimum
rates. 223  If the practice is not subject to SEC supervision, then Silver
would not protect the Exchange even under its own interpretation of
that opinion. It is clear from the Silver opinion that the Court does
not interpret section 19(b) as giving affirmative sanction to exchange
rules.

224

Summary: A Problem of Approach

The failure of any of the courts in Kaplan or Thill to apply the
approach announced in Silver is disappointing. Hopefully, the Su-
preme Court will soon have a case that provides the opportunity to
decide the "other case" that was left open in the Silver opinion at
footnote 12.225

221 Nerenberg, supra note 60, at 140.
222 NYSE 1969 Legal Memo, supra note 82, at 3.
223 Id.
224 See 5 Loss 3152.
225 The Kaplan case, the only case on this question to reach the Supreme Court

since Silver was decided, did not raise "that other question" because it was brought
on a per se theory. The Supreme Court's denial of certiorari in Kaplan should
not be interpreted as a disposition of the question left open by Silver; therefore,
the question is yet to be decided.

Two other cases involving a per se approach have met with a fate similar to Kap-
Ian. Cowen v. NYSE, 371 F.2d 661 (2d Cir. 1967), aff'g 256 F. Supp. 462
(N.D.N.Y. 1966); Baum v. Investors Diversified Serv., 286 F. Supp. 914 (N.D. Ill.
1968.)

One case pending which may provide an opportunity for the courts to decide the
unanswered question is Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir.
1968). The case, having survived a preliminary motion for dismissal, involves a
class action for all those who have bought or sold odd-lots through the New York
Stock Exchange. The complaint charges:

[T]he two major odd-lot dealers . . . with the benign indulgence of the Ex-
change, have "established, increased and maintained" the odd-lot differential
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The Supreme Court in Silver proposed a rule of reason approach
for deciding cases involving antitrust actions which challenge ac-
cepted practices in the securities industry. Thus, the defendant has
an affirmative defense if it can demonstrate that the challenged prac-
tice is necessary for the operation of the regulatory scheme. It has
not been decided that the mere availability of Commission review
nor favorable Commission action will necessarily result in immunity
from antitrust attack. The nature and quality of the review avail-
able must be analyzed by a court following the Silver rule of reason
approach. Another factor that must be weighed in this approach is
the extent to which judicial review is provided for in the regulatory
framework for those claiming injury from SEC-approved Exchange
rules. It is submitted that these two factors-the nature and quality
of Commission review of exchange rules and the unavailability of
judicial review for non-members injured by exchange rules that have
been approved by the SEC-warrant judicial acceptance of antitrust
attacks on such rules. It is further submitted that the standard for
evaluating these cases should be that set forth in Silver: Anticom-
petitive activities of stock exchange members are subject to the anti-
trust laws unless the activities are necessary to achieve a legitimate
goal of the Securities Exchange Act, and even then, only to the mini-
mum extent necessary.

Both the Morgan and the Silver opinions contain language to
the effect that this "necessity question" should ultimately be decided
by the courts. These opinions suggest that, in approaching the nec-
essity question, the court may give some weight to accepted industry
practices, especially if affirmative Commission approval of that prac-
tice has been obtained. Still, the court must independently judge
the wisdom of the Commission's approval, since there is no clear-
cut antitrust standard built into the 1934 Act. Courts may conclude,
as did Judge Medina in Morgan, that "the eggs cannot be unscram-
bled"226 without severe dislocation and defeat of the primary purpose
of the Exchange Act. But, if economic evidence is convincing that
the practice under attack is anticompetitive and at the same time
unnecessary for the accomplishment of the objectives of the 1934
Act, then the court may strike down the practice. Such a result is
all the more likely absent effective Commission and judicial review

in violation of the Sherman Act, as well as §§ 6(b) and 6(d) of the
Exchange Act.

5 Loss 3167.
226 118 F. Supp. at 688.
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procedures within the regulatory act. Three key features of the
Silver opinion portend this result: the Court's performance of an in-
dependent evaluation of the merits of the rule being challenged in
Silver; the case-by-case approach to reconciliation illustrated in the
Court's application of its "guiding principle;" and the actual reversal
of the court of appeals' decision in Silver.

The next section will discuss some of the questions left unan-
swered by the Silver case. For now it is important to recognize the
limits of the Silver opinion: (1) It does not deal with the question
of primary jurisdiction, and (2) when a question of primary juris-
diction is presented, the presence of coextensiveness of the Commis-
sion's regulatory power with judicial determination of antitrust ques-
tions is not necessarily determinative. Cases involving other regu-
lated industries have presented the problems of coextensiveness and
primary jurisdiction, and it is to them that we must look for an indi-
cation of how such problems should be resolved in the context of
the securities industries.

The Judicial Approach to Antitrust Problems in Other Regulated
Industries and Its Application to the Securities Industry

Silver left unresolved several questions concerning the reconci-
liation of antitrust and securities law: (1) the effect of SEC approval
of an exchange rule; (2) the manner in which the courts will balance
the competing interests of (a) the national policy for competition
and (b) regulatory schemes; and (3) the means by which the prob-
lem of coextensiveness of Commission and judicial jurisdiction over
exchange rules will be resolved.227 A review of the approach fol-
lowed by the Court in reconciling antitrust law with statutory schemes
governing other regulated and semi-regulated industries may help
predict how the questions will-and should-be resolved by a court.

It will be seen that the essence of the Court's approach involves
determining the existence and scope of any antitrust exemption
provided in a regulatory scheme. The more pervasive the regulatory
scheme (in terms of governmental participation in and sanction of
concerted behavior), the broader the exemption. The broader the
exemption, the greater the range of statutorily protected activity.
A rule of reason analysis is conducted to determine whether the at-
tacked activity, although per se illegal in a non-regulated industry,

227 See text following note 224 supra.
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falls within the exempted range of behavior. Thus, an affirmative
defense is always available.

Throughout this following survey, an attempt will be made to fit
the Silver approach into the mold of decisions in other regulated in-
dustries. To analogize effectively from this line of decisions, it is
important to compare the characteristics of the securities industry
and its regulatory scheme with those of the other regulated indus-
tries that have been subjected to the antitrust laws.

Exemptions Doctrines and the Application of the Rule of Reason

Previously,228 it was noted that Congress has occasionally
felt it necessary to exempt certain industries from the antitrust laws.
These exemptions, however, are carefully tailored to the need for ac-
complishing the specific objectives of the regulatory act. 229  Thus,
the problem of reconciling antitrust law with regulatory statutes is
largely one of statutory interpretation to determine the extent of each
exemption. 30 The guiding principle for judicial treatment of this
problem has been that

[t]he basic policy expressed by the antitrust laws should continue
to be an important consideration in policy formulation in the
regulated industries insofar as it does not conflict with other
goals of higher priority.231

The approach followed in the Silver case was, therefore, a stand-
ard one. A capsule account of this standard approach will seem
familiar after the description of the Silver case. First the court looks
to see if there is an express statutory exemption from the antitrust
laws. Failing to find this, the court evaluates whether there are
grounds for implying a general exemption to those laws. The next
step, if necessary, is an inquiry to determine if there is reason to
imply a limited exemption from the antitrust laws with respect to a
particular industry practice.232 The tests applied along each step of
this analysis are different, and it is not surprising that the extent of
exemption varies widely among the regulated industries.

Where an express exemption exists, the regulatory agency su-

228 See notes 91-94 supra and accompanying text.
229 See REPORT OF THE ATTORNEY GENERAL'S NATONAL Co mM FEE TO STUDY

THE ANTITRUsT LAws 261 (1955) [hereinafter cited as ATToRNEY GENERAi's
REPORTJ.

230 Id.
231 Johnson, supra note 7, at 547.
232 See text accompanying notes 169-70 supra.
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pervising the industry is obliged to guarantee the public the benefits
of competition and protection from collusive action adverse to the
public interest.2 33  Such exemptions, however, are rare, 2 4 and none
is found for the securities exchanges.235

The "pervasiveness test" for implying a general exemption to
the antitrust laws is seldom, if ever, satisfied.236  Before a general
exemption to the antitrust laws will be implied, the court must find
that the regulatory scheme is so pervasive that it leaves no scope of
operation for the antitrust laws. The Supreme Court in Silver found
that no such general exemption could be implied from the 1934
statute, citing United States v. Borden.237  Borden provides that re-
peals by implication are not favored. A general exemption will be
implied only when Congress has explicitly provided for the antitrust
function to be performed within the regulatory system.238  The his-
tory of bank merger litigation, discussed later, demonstrates that lan-
guage which may appear to be sufficiently explicit to establish a gen-
eral exemption only creates an exhaustion of remedies23 9 problem,
as opposed to a primary jurisdiction 240 problem, for the party bring-

233 See ATTORNEY GENERAL'S REPORT, supra note 229, at 261 n.2, 262 n.3.
234 Express exemptions are found, e.g., at: 7 U.S.C. § 282 (1964) (Capper-Vol-

stead exemption for agricultural cooperatives); 15 U.S.C. § 62 (1964) (Webb-Pom-
erene exemption for producers export trade associations); 15 U.S.C. § 1012 (1964)
(McCarran-Ferguson exemption for state regulation of insurance industry); 15
U.S.C. § 17 (1964) (exempting labor, agricultural and horticultural associations);
15 U.S.C. § 45(a) (1964) (exempting state supervision of resale price mainte-
nance). Note, 55 VA. L. REv. at 669 n.66. See also 49 U.S.C. § 5(11) (1964)
(Interstate Commerce Act), and § 15A(n) of the 1934 Act, 15 U.S.C. § 78o-3(n)
(1964).

235 373 U.S. at 357.
236 See Note, 55 VA. L. REv. at 671 n.76.
237 308 U.S. 188, 198 (1939). See text accompanying note 170 supra.
238 See Johnson, supra note 7, at 546-53.
239 The doctrine of exhaustion of administrative remedies can be explained as a

judicial principle that relief will not be available in the courts until the complain-
ant has exhausted the administrative remedies available for the settlement of his
claim. The doctrine of exhaustion is normally invoked when three conditions
simultaneously obtain: (1) there is an administrative remedy available on the
initiative of the complaining party; (2) that remedy is available more or less imme-
diately; and (3) that remedy will substantially protect the rights or claim being
asserted.

240 The doctrine of primary jurisdiction is discussed infra at text accompany-
ing note 319 of this section. For now, it can be defined as a judicial doctrine that
refers questions which the court determines to be within the special competence of
an administrative agency (either because of the agency's expertise gained from ad-
ministering a regulatory scheme or because the matter to be determined has been
delegated to the administrative agency as an essential part of a pervasive regulatory
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ing an antitrust action.
Limited exemptions may be implied when the court recognizes

the likelihood of frustrating the policy goals of the regulatory scheme
if competition is enforced in a particular situation. Frustration
may take the form of rendering meaningless procedural provisions of
the regulatory statute or rendering unattainable substantive results
sought by enactment of the statute. 241 The search for such a limited
exemption with regard to the specific facts of the Silver case was un-
successful.242  Even limited exemptions which have been implied
by an administrative agency have been subject to judicial review to
determine "whether the Commission has been guided by proper con-
siderations in bringing its. . . experience. . . to bear. . . in [de-
termining] the public interest. '243

A segment of the Attorney General's Committee to Study the
Antitrust Laws2" was of the opinion that no implied exemption
should rest on a substantial evidence test. This group believed

that in the absence of express antitrust exemption, Congress did
not intend that administrative agencies should, in all cases, be the
sole forum for determination of antitrust questions stemming
from conduct subject to their jurisdiction. This is especially so

. since it is by no means clear that the courts will closely
scrutinize agency determinations of the weight given to factors
in evaluating 'public interest.'. . . Even where [agency] approval
occurs, it is clearly a proper subject for judicial scrutiny to de-
termine whether or not the agency has accorded whatever Con-
gressionally-intended weight to promotion of competition that
the particular statute requires. 245

scheme that requires consistent administration) to the agency. When the doctrine
is invoked, the court requires the complaining party to seek relief within the ad-
ministrative agency, and on review of the agency's decision, the court applies the
substantial evidence test, note 177 supra. It is a question of administrative au-
thority and expertise, as opposed to the doctrine of exhaustion of remedies, which is
a question of procedure. See text accompanying note 190 supra.

241 See Johnson, supra note 7, at 546-53.
242 373 U.S. at 357-58.
243 See FCC v. RCA Communications, Inc., 346 U.S. 86, 91 (1953), cited in

ATToRNEY GENERAL'S REPORT, supra note 229, at 284.
244 See note 229 supra.
245 A"rORNEY GENERAL'S REPORT, supra note 229, at 283-84. A minority of the

committee advocated that "the inroads of protectionism in domestic trade should be
kept to a minimum." Id. at 288. They pointed out that most regulatory schemes
arose during the depression when Congress was in desperation over the plight of the
economy. (Securities legislation is no exception to this point.) Truck transpor-
tation, insurance, and petroleum are listed as illustrations of industries surviving
under the guise of regulation, which is really collusive control of prices. The
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In short, this approach calls for the courts to do the balancing be-
tween regulatory need and the policy favoring competition.

It is submitted that the Supreme Court has followed this ap-
proach consistently, and the Silver case was no exception to this ap-
proach. The following review of cases involving the reconciliation
process will demonstrate the Court's adherence to this approach.

It was noted earlier that a rule of reason analysis is conducted
to determine whether a particular practice falls within the area of
activity exempted by regulatory statute from antitrust liability.
Several early cases found particular exchange activities to be ex-
empted from the antitrust laws,24 6 and Nerenberg24 7 has written
that the Chicago Board of Trade case2 48 sets forth "the controlling
principles" for judicial reconciliation of securities law and antitrust
law. Contrary to Nerenberg's inference, that case is not a source of
optimism for the securities industry. Rather than holding that the
securities industry has been accorded a general immunity from
antitrust laws, Board of Trade falls squarely in the mold of Silver

and Morgan with their rule of reason analyses. The use of this rule
of reason approach to evaluate the internal rules of the Board of Trade

minority urged congressional re-examination of regulatory schemes and narrow ju-
dicial interpretation of present statutes, there being no justification for much of the
present protection. Id. at 288-93. The relevance of these remarks for the securi-
ties industry should not be lost.

246 See Moore v. New York Cotton Exch., 270 U.S. 593 (1926); Board of
Trade v. United States, 246 U.S. 231 (1917); Board of Trade v. Christie Grain &
Stock Co., 198 U.S. 236 (1905) (withholding quotations); Anderson v. United
States, 171 U.S. 604 (1898) (prohibiting members from dealing with members of
rival exchanges); Hopkins v. United States, 171 U.S. 578 (1898); Chamber of
Commerce v. FTC, 13 F.2d 673 (8th Cir. 1926) (enforcing minimum commission
rates for brokerage service). The foregoing cases are cited in Nerenberg, supra
note 60, at 136 n.27, with the caveat: "Some of the foregoing cases may be of
doubtful authority today."

247 Nerenberg, supra note 60, at 136.
248 Board of Trade v. United States, 246 U.S. 231 (1917). The Board

of Trade, being a commodity exchange, is in many ways similar to a securi-
ties exchange, e.g., in the area of self-regulation. The case saw the Supreme Court
uphold a rule of the Chicago Board of Trade which forbade members from trading
in commodities while the Board was closed, except at the price established on the
Board's auction market as of closing time. After ascertaining "all relevant facts"
on the circumstances surrounding the rule's adoption and application, the Court con-
cluded that the rule did not restrict competition; rather it regulated the form in
which competition might occur. Its purpose was clearly to improve competition.
There was no intent to regulate or fix prices, merely an effort to control the
process of price making. Prices would continue to be determined by the market.
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does not suggest that the antitrust laws are inapplicable to the
Board of Trade or similar types of institutions. On the contrary,
the Court treated this case like all others brought under the antitrust
laws since the establishment of the rule of reason in the Standard
Oil decision. 49

Mr. Justice Brandeis' language in Board of Trade throws light
on how the Court applies the rule of reason to regulated industries:

The history of the restraint, the evil believed to exist, the reason
for adopting the particular remedy, the purpose or end sought to
be attained, all are relevant facts. This is not because a good
intention will save an otherwise objectionable regulation or the
reverse; but because knowledge of intent may help the court to
interpret facts and to predict consequences.25 °

Other factors, such as the degree of market control of the body regu-
lating the process of competition, may also be important in evaluating
the need for the rule. In the Board of Trade case, market control was
not a factor. Prices continued to be set by the market. The disputed
rule was an effort to improve the market mechanism, and the public
was protected from manipulation away from the auction market.
In fact, the rule fostered the concentration of trading on the central
market.

This case is important for the securities industry because it
illustrates the Court's ability to take into consideration industry con-
ditions and competitive factors as it analyzes the legality of a re-
strictive rule. There is no reason to think that the Court could not
handle the current questions concerning commission rates, member-
ship, or third market restriction. The opportunity to introduce eco-
nomic evidence sustaining the necessity of the rule in order to satisfy
the objectives of the 1934 Act is clearly available to the NYSE as an
affirmative defense. Silver so indicated.251

249 Standard Oil v. United States, 221 U.S. 1 (1911).
250 246 U.S. at 238.
251 See text accompanying note 199 supra. Another example of the Court's

ability to analyze difficult economic material to determine the actual effect on
competition is found in Appalachian Coals, Inc. v. United States, 288 U.S. 344
(1933). For reasons not pertinent here, this case is of doubtful validity today.
Nonetheless, the approach applied by the Court is still valid. That approach con-
sists of looking to the purpose of the combination, and in the Appalachian Coals
case, Chief Justice Hughes found that the purpose was not to accomplish market
control or price control.

Admittedly, the Appalachian Coals case did not involve a regulated industry, but
the insistence on competition is even higher in non-regulated industries. The case
is presented only to show the Court's ability and willingness to interpret economic
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The advantage of the rule of reason approach over a per se
approach2 52 cannot be overestimated by those opposing any appli-
cation of the antitrust laws to the securities industry. What may be
per se unreasonable in a nonregulated industry may be proven to be
legal and necessary under the rule of reason approach applied to
regulated industries.2 53 Silver's declaration of the rule of reason
approach for evaluating Exchange rules thus permits the Exchange
to justify its rules. Protection from the per se rule should not be
lightly regarded, and in this sense the securities industry does indeed
possess a preferred position for antitrust purposes. The Supreme
Court has proved itself capable of distinguishing between legitimate
and contrived fears of destructive competition, for example. If its
arguments are valid, the Exchange need have no fear of the chaos
that might follow from a misdirected decision. The caution of the
judiciary in dealing with the securities industry has been amply
illustrated in Morgan 54 and Silver.25 5

The Doctrine of Primary Jurisdiction in Reconciling Antitrust Law
and Regulatory Statutes

One of the problems left unsettled by the Silver case was how
much weight should be given to the fact that the SEC has approved
an Exchange rule being challenged under the antitrust laws. The
earlier analysis of the Silver opinion concluded that the Court should
do the final balancing between the need for the rule to effectuate the
1934 Act and the impairment to competition resulting from the rule.
This conclusion was based on the Court's failure to find in the 1934

data and balance the need of a particular rule or practice with the resulting injury
to competition. This is due to the flexibility embodied in the rule of reason, and
that flexibility extends to the regulated industries as well as the non-regulated
sector.

252 See note 1 supra.
253 The inflexibility of the per se approach is illustrated in the Socony-

Vacuum price-fixing case, United States v. Socony-Vacuum Oil Co., 310 U.S. 150
(1940). There the Court discarded arguments of destructive competition, conser-
vation of petroleum reserves, and maintenance of a viable petroleum industry for
defense purposes in striking down a mammoth price-fixing combination affecting
the entire petroleum supply in the United States. This time the purpose of the agree-
ment was discerned to be market control and fixing of prices at a higher-than-
market level, and the Court enunciated once and for all that such a purpose ir-
reparably taints the agreement so that it is per se unreasonable under the Sherman
Act.

254 118 F. Supp. at 688.
255 373 U.S. at 366.
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Act a self-regulatory scheme so pervasive as to make a court's finding
of an antitrust violation within the industry being regulated inherently
disruptive to the self-regulatory function. The Court refused to
invoke the doctrine of primary jurisdiction."5 6 The question remains
whether it would do so when the SEC has approved the exchange rule
under attack.

The doctrine of primary jurisdiction will be invoked when the
court decides that the issue before it should be decided by an ad-
ministrative agency. Either of two factors will prompt such a de-
cision: (1) the court determines that the question to be decided falls
within the special expertise of the administrative agency because of
its. familiarity with the industry, or (2) the court determines that
the question to be decided has been delegated to the agency as an
essential part of a pervasive regulatory scheme that requires con-
sistent administration. It is submitted that neither of these factors
is present when the issue is the necessity for competition in the se-
curities industry.

This conclusion is based on the non-pervasiveness of the regula-
tory scheme25 7 and the fact that the doctrine of primary jurisdiction
is only rarely invoked in cases involving the reconciliation of anti-
trust law with a regulatory statute.258 Since the Court itself defines
the boundaries of agency expertise, the Supreme Court has guarded
the judiciary's role in fostering the national policy favoring compe-
tition by retaining for itself the ultimate balancing between the need
for an anticompetitive rule and the potential injury to the public as a
result of that rule.

Yet, while the Court reserves the task of reconciliation to itself,
the decisions of the administrative agency which has approved the
anticompetitive rule may aid the Court in its decisions. 259  The
weight accorded the decisions of the various regulatory commissions
has varied in the past. By examining this line of cases we can at-
tempt to determine where the securities industry fits into the spec-
trum of regulatory pervasiveness. This will give us better insight
into (1) which SEC decisions will be given primary jurisdiction
treatment, (2) how SEC opinions will be weighted when that doc-

256 See note 240 supra.
257 See text accompanying notes 87-155 supra.
258 See text accompanying notes 236 & 248 supra, where it is pointed out

that regulatory schemes are seldom so pervasive as to permit the application of the
doctrine of primary jurisdiction to questions concerning antitrust matter.

259 See quotation of Judge Medina at note 204 supra.
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trine is not invoked, and therefore (3) how the current issues facing
the securities industry should be approached if they come before the
Court.

Far East Conference v. United States26 ° is a classic disposition
of the primary jurisdiction issue. Asked by the Justice Department
to condemn a dual rate system that prevented a shipper from doing
business with smaller carriers, the Court held that the Federal Mari-
time Board should have been asked to review the practice before the
parties resorted to the courts.

Uniformity and consistency in the regulation of business en-
trusted to a particular agency are secured, and the limited func-
tions of review by the judiciary are more rationally exercised, by
preliminary resort for ascertaining and interpreting the circum-
stances underlying legal issues to agencies that are better
equipped than courts by specialization, insight gained through
experience and by more flexible procedure.161

The question of primary jurisdiction is, therefore, entwined with
the question of the scope of regulation built into the statute. In Far
East the Court reasoned that "[t]he allegations [of antitrust Me-
gality] either constitute direct and basic charges of violation of . . .
[the Shipping Act] or are so interrelated with such charges as to be in
effect a component part of them ... ."262 But under a regulatory
statute where the regulatory agency is given less discretion or re-
sponsibility in the area of competition, it might well be argued that
the primary jurisdiction theory has less significance and might be
bypassed. And even in Far East, the Court noted that a later "similar
suit . . . if appropriate, was not barred [by agency review]. '26

3

It is at the time of such subsequent review that the question
of weight becomes dominant. An important factor in determining
the weight of the agency's finding on a particular matter is the avail-
ability of a remedy for those claiming to be injured by collusive ac-
tion authorized or approved by the agency. The Air Transport
Association case264 suggests that even where "the allegations of the
complaint reveal that" the regulatory act "covers the dominant facts
alleged . . . as constituting a violation of the Antitrust Act," anti-

260 342 U.S. 570 (1952).
261 Id. at 574-75.
262 Id. at 574. See ATTORNEY GENERAL'S REPORT, supra note 229.
263 342 U.S. at 577.
264 S.S.W., Inc. v. Air Transp. Ass'n, 191 F.2d 658, 662 (D.C. Cir. 1951).
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trust recovery may merely be postponed rather than forever barred
when the regulatory statute affords no remedy comparable to that
embodied in the antitrust statutes.2 65 The absence of formal hear-
ing procedures and opportunity for public comment in SEC ap-
proval of NYSE rules, the limited provisions for judicial review under
section 25 of the 1934 Act,266 and the absence of any provision for
injunctive relief or treble damages, which are available under the
Clayton Act,26 7 combine to suggest that the relief available under the
1934 Act is inadequate to provide just remedies for those injured by
anticompetitive activities.

The question of remedies aside, courts may be less willing to
postpone or bar antitrust action where the regulatory statute involved
does not provide "for detailed and comprehensive economic regula-
tions.1268  United States v. Borden, which deals with the Agricultural
Marketing Agreement Act,269 held that the statute empowered the
Secretary of Agriculture to review only isolated issues rather than af-
firmatively approving a comprehensive economic plan; such a limited
procedure, therefore, was not meant to "substitute for the provisions
of the Sherman Act."27° The language of the Capper-Volstead Act
that was deemed not to constitute a substitute for the provisions of
the Sherman Act is worth noting. The gist of that language is that
the Secretary of Agriculture is authorized to determine, subject to
judicial review, whether any such cooperative association monopo-
lizes or restrains interstate trade to such an extent that the price of
any agricultural product is unduly enhanced, and, if so, to issue a
cease and desist order. One searches in vain for such explicit guide-
lines in the Securities Exchange Act. If the Court saw fit to review
the Borden case, it seems futile to argue that the self-regulatory mech-
anism established by the 1934 Act was intended as a substitute for
the Sherman Act. There is no provision for an affirmative approval
of a comprehensive economic plan included in the 1934 Act. The
Silver case supports such a conclusion.2 7'

265 See ATroRNEY GENERAL'S REPORT, supra note 229, at 280.
266 15 U.S.C. § 78y (1964). See generally 2 Loss 1919-35; 6 Loss 4055-71.
267 Sections 4 and 14 of the Clayton Act, 15 U.S.C. H§ 5, 15, 26 (1964).
268 United States v. Borden, 308 U.S. 188 (1939), cited in ATtoRNEY GNERAi.'s

REPORT, supra note 229, at 281-82.
269 50 Stat. 246, as amended by H§ 1 and 2 of the Capper-Volstead Act,

7 U.S.C. H§ 291-92 (1964).
270 308 U.S. at 206. See ATroRNEY GENERAL's REPORT, supra note 229, at 282.
271 383 U.S. at 357.
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In United States v. RCA2 72 an exchange of television stations
was held to have violated the Sherman Act. The Court rejected the
contention that the FCC had primary jurisdiction to decide the ques-
tion of antitrust violation, even though the FCC was vested with the
power to approve the transaction. The Court held that "[t]he Com-
mission lacked the statutory power to resolve antitrust questions since
its approval was based on a broad standard of 'public interest, con-
venience, and necessity' rather than on antitrust criteria. ' 273  The
Court in Silver likewise implied that the standard of Commission re-
view provided in the 1934 Act was too general to perform the anti-
trust function.Y

An example of the type of language that is necessary to instill
the antitrust standard into the regulatory act was found in Pan Ameri-
can World Airways v. United States.275  The Court held that the
Federal Aviation Act gave the Civil Aeronautics Board authority to
consider unfair methods of competition in air transportation in ap-
proving mergers and that part of the Clayton Act gave the CAB the
authority to enforce the Clayton Act as it applied to air carriers.
That section of the Clayton Act does not refer to the SEC. Despite
all of this, the Court in the Pan American case went on to say that the
CAB does not "have jurisdiction over every antitrust violation by
air carriers.11

2 76

As one commentator has put it:
From the language in these cases it would appear that both
criteria-explicit statutory authority to consider antitrust vari-
ables and juridical review of the exercise of that authority-are
essential for an implied exemption based upon the 'pervasiveness'
of agency regulation.2 77

The language of footnote 12 of the Silver opinion agrees with this
analysis. Earlier, it was found that there was no antitrust standard in
the 1934 Act, no pervasive regulatory scheme, and no satisfactory
"juridical review of the exercise of [SEC] authority" for non-mem-

272 358 U.S. 334 (1959).
273 See Note, 55 VA. L. Rlv. at 671-72.
274 373 U.S. at 358, citing the RCA case. The Silver court stated:
Moreover, the Commission's lack of jurisdiction over particular applications of
exchange rules means that the question of antitrust exemption does not involve
any problem of conflict or coextensiveness of coverage with the agency's regu-
latory power.

Id.
275 371 U.S. 296 (1963).
276 Id. at 311-12, cited in Note, 55 VA. L. REv. at 672.
277 Note, 55 VA. L. Rv. at 673.
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bers. Without an implied exemption to the antitrust laws, the doc-
trine of primary jurisdiction is not applicable.

Of course, other administrative law principles apply to the se-
curities field, such as exhaustion of administrative remedies, ripe-
ness of a justiciable question, and standing to raise a claim. But
when judicial review of the agency's findings on competitive effects
finally comes, the inapplicability of the doctrine of primary jurisdic-
tion is still significant because the standard of judicial review will be
much more comprehensive than under the substantial evidence test
customarily applied in judicial review of administrative action pe-
culiarly within the agency's expertise. 78

Judicial Retention of Antitrust Questions as a Limitation on Com-
mission Power

The narrow interpretation of the power of the SEC to establish
antitrust immunity for Exchange rules is based on the absence of an
antitrust standard in the 1934 Act and the poor record of the SEC
in maintaining a high level of competition within the securities in-
dustry. Prior analysis of the Supreme Court's decision in Silver
has emphasized the Court's inclination toward a narrow construction
of Commission power in this area. This section is intended to demon-
strate that such a narrow interpretation of SEC power in matters per-
taining to competition is consistent with a long-standing judicial
policy of narrowly construing regulatory statutes, even when such
statutes have created a more pervasive scheme of governmental con-
trol of industry practices than it did for the securities industry. It
will be seen that when Congress has delegated to an administrative
agency some power to authorize a curtailment in the level of compe-
tition that would be expected to prevail in the absence of the regula-
tory scheme, the Supreme Court has consistently restricted the limits
of that power.

The limits of even an express exemption that accompanies the

278 See note 177 supra. The more dependent the resolution of a question on
the expertise of the administrative agency, the more likely are the courts to invoke
the doctrine of primary jurisdiction and the substantial evidence test. It may be ar-
gued that SEC expertise is more essential in approving exchange rules than it is
in approving, say, disciplinary actions of an exchange or mergers within the securi-
ties industry. The more the courts rely on the expertise of the SEC, the greater
the weight accorded to the SEC's approval of the rule, and, consequently, the closer
the standard of review comes to being the substantial evidence test. But the
courts decide whether particular questions fall within the special expertise of
the SEC.
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inclusion of the antitrust standard in a regulatory act are pointed
out in Georgia v. Pennsylvania Railroad Co. 270  The complaint
alleged a conspiracy to fix arbitrary and noncompetitive rates on
traffic through Georgia by using the ICC rate-setting procedures as
a subterfuge. The Supreme Court held unanimously that the ac-
tion for damages did not lie, but the action for an injunction was up-
held (5-4). The Court reached this decision despite the language
of section 16 of the Clayton Act,2 °0 which provides that injunctions
should not be issued against a carrier subject to the provisions of the
Interstate Commerce Act "in respect of any matter subject to the
regulation, supervision, or other jurisdiction of the Interstate Com-
merce Commission."2 8 ' The Court simply found that the injunc-
tive relief sought was "not a matter subject to the jurisdiction of the
Commission. . . [Georgia] merely asks that the alleged rate-fixing
combination and conspiracy among the defendant carriers be en-
joined . . . [and] that is a matter over which the Commission has
no jurisdiction.2 82

Some language of the Court involving the vulnerability of com-
mission-approved rates to antitrust attack is especially pertinent to a
consideration of the status of the NYSE's commission rate struc-
ture.

The fact that the rates which have been fixed may or may not
be held unlawful by the Commission is immaterial to the issue
before us. The Keogh case indicates that even a combination to
fix reasonable and non-discriminatory rates may be illegal. 260
U.S. p. 161. The reason is that the Interstate Commerce Act does
not provide remedies for the correction of all the abuses of rate-
making which might constitute violations of the anti-trust laws.
Thus a 'zone of reasonableness exists between maxima and min-
ima within which a carrier is ordinarily free to adjust its charges
for itself. . . . Within that zone the Commission lacks the power
to grant relief even though the rates are raised to the maxima by a
conspiracy among carriers who employ unlawful tactics ... ,28

The decision in Kaplan is contrary to this language. In Georgia v.
Pennsylvania Railroad, the Court cast aside the question of the reason-
ableness of the rates. The antitrust question was how those rates

279 324 U.S. 439 (1945).
280 15 U.S.C. § 21(a) (1964).
281 L. JAFFE & N. NATHANSON, ADMINISTRATIVE LAW 670 (1968).
282 Id., citing Georgia v. Pennsylvania R.R., 324 U.S. 439, 455 (1945). As

suggested in note 278 supra, the Court is defining the ambit of the agency's ex-
pertise.

283 324 U.S. at 460-61.
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were established. It was the practice of rate fixing, not the particular
rates fixed, that concerned the Court. The ICC's power over rates
is broader and more explicit than is the SEC's, yet the Court found
the ICC to be incapable of creating antitrust immunity for unneces-
sary rate agreements. Arguably, then, a court should be able to find
that the practice of exchange members agreeing on a minimum rate
structure is an unreasonable practice. Other rules (such as artificial
membership barriers or restrictions on members' tradings) estab-
lished by the self-regulatory mechanism are likewise subject to anti-
trust attack as unreasonable under the approach applied in Georgia v.
Pennsylvania Railroad.

The problem with the securities industry is its unique regulatory
scheme, which the NYSE considers an advantage in these issues.
But the stronger the NYSE's argument for limiting the SEC's power
over the self-regulation mechanism, the less power the SEC will
have for immunizing Exchange rules from antitrust attack. More than
in most regulated industries, the decisions being made in the se-
curities industry are being made by the actual parties sought to be
regulated. Moreover, the SEC is given no statutory standard for
evaluating competitive impact, nor for weighing that against the
public interest. In the context of its limited powers of regulation,
then, SEC approval of rules cannot be said to perform the antitrust
function. The peculiar market position of the major exchanges and
their self-control over membership, coupled with the performance
of the industry as measured by traditional standards, suggest that in
the absence of firmer SEC authority2 84 over rates and rules-s6 that
the Commission rather than the Exchange is the policy-making body-
the SEC should have no authority to exempt industry members
from the antitrust laws. Only to the extent that the courts agree with
the Commission as to the necessity of a particular rule or practice to
the purposes of the 1934 Act should they grant an exemption.2 85

284 Authority here is unfirm because of both a lack of a clear statutory duty to
perform the antitrust function and a failure of the SEC to exercise the powers that
it does possess to introduce a competitive standard into exchange decision-making.
SEC activity since 1968 indicates that the Commission is exercising greater initia-
tive in the area of competition than ever before. Whether this trend will continue
is not certain.

285 Recall the language of Judge Medina at note 204 supra. The Attorney
General's Committee supports this view. In commenting on the weight to be given
by the courts to the agency's decision in an antitrust review, the Committee sug-
gested that the courts adopt the position of the dissent in McClean Trucking Co.
v. United States, 321 U.S. 67 (1944). Working the language of that dissent

HeinOnline -- 65 Nw. U. L. Rev.  324 1970-19712



NORTHWESTERN UNIVERSITY LAW REVIEW

The resiliency of the antitrust laws within the framework of reg-
ulatory statutes has been demonstrated by recent developments in the
field of bank mergers. These cases are highly significant for the se-
curities industry, since they illustrate how service industries with
characteristics similar to the securities industry have been treated
with respect to specific antitrust questions. The issues dealt with in
these banking cases provide special insight into how the Court may
weigh some of the particular economic arguments mentioned earlier
as they pertain to issues in an antitrust action.2 8 6

The bank merger story begins with United States v. Philadelphia
National Bank,28 7 decided in the same year as Silver. This case in-
volved the applicability of section 1 of the Sherman Act and section
7 of the Clayton Act to the banking industry, which is subject to an
even higher degree of government regulation than the securities
industry. Although the particular action involved a merger, there is
no compelling reason why the analysis employed by the Supreme
Court in the Philadelphia National Bank case would not be appro-
priate for other restraints of trade covered by the same sections of
the antitrust laws. 28  The proposed merger of two large Philadel-
phia banks fell under the Bank Merger Act of 1960,289 which re-
quired approval of bank mergers by the Comptroller of the Currency,
who, in turn, was required to receive reports from the Board of
Governors of the Federal Reserve System and/or the Federal Deposit
Insurance Corporation and the Attorney General on the probable
effects of the proposed merger on competition. Despite the recom-
mendations by these agencies that this merger would produce sub-
stantial anticompetitive effects, the banks were authorized by the

into its own phraseology, the Committee wrote, ATrORNEY GENERAL'S REPORT,
supra note 229, at 270:

Ultimately, however, the agency's interpretation of Congressional design is
clearly a proper subject for judicial review. True, the "wisdom and experience
of . . . [the agency]," not of the courts, must determine whether the proposed
consolidation is "consistent with the public interest." (McClean, 87-88.)
Equally true, however, it is the Court's "responsibility to say whether the Com-
mission has been guided by proper consideration in bringing the deposit of its
experience . . . to bear . . . in [determining the public interest]." (FCC v.
RCA, at 91.) Where Congress has been silent, the basic policy of our anti-
trust laws requires the Court's conclusion that competition, at least where all
other considerations involved are equal, is in the "public interest."

It seems fair to say that the Supreme Court's decision in Silver (and all the cases
discussed that were handed down since McClean) was in line with the views of the
Attorney General's Committee.

286 See text accompanying notes 60-85 supra.
287 374 U.S. 321 (1963).
288 See note 278 supra.
289 12 U.S.C. § 1823(c) (Supp. IV, 1964).
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Comptroller to proceed. The government immediately challenged
the merger.

The Court approached the case by first deciding that the com-
panies involved fell within the ambit of section 7 of the Clayton
Act.209 The next step, the traditional relevant market analysis, iden-
tified the relevant product market as commercial banking and the rele-
vant geographical market as the Philadelphia area. 291  The Court
did not explicitly describe the weight given to the findings of the
three bank regulatory bodies in reaching its decision that "[t]he
area in which banks have their offices . . . [is] an area of effective
competition. 2 92  However, in the Houston Bank case, 93 the Court
explained that the weight given to administrative findings in antitrust
actions was somewhat less than presumptive.294

Having established the relevant product and geographic mar-
kets, the Court examined whether the effect of this merger may be
substantially to lessen competition in the relevant market. It held
that the size of the resulting institution was inherently anticompetitive
for the area's commercial banking business.29 5 The possibility of
entry of competitive banks was held to be too dependent upon gov-

290 374 U.S. at 342. This was despite the fact that the banks were not sub-
ject to the jurisdiction of the Federal Trade Commission.

291 Id. at 356. Thus the whole cluster of services comprising "commercial
banking" was held to be an identifiable line of commerce in Clayton Act terms, but
only the four-county Philadelphia area was relevant geographically. The area of
effective competition was determined on the basis of the area in which the seller
operates and "to which the purchaser can practicably turn for supplies. Id.
at 357-59, citing Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 337
(1961).

The lessons of this market analysis should not be lost on the securities industry.
While the full line of brokerage services may be designated the relevant line of com-
merce for Clayton Act purposes, the degree of specialization prevalent in the in-
dustry may lead to a narrower definition of the relevant product market. As for
geographical markets, localities may be treated as isolated markets in the broker-
age industry, or the factor of ease of communication may justify a broader definition
of the relevant market. Such market definitions are important for judging the com-
petitive effects of mergers under section 7 of the Clayton Act, the test being
whether the merger may tend substantially to lessen competition in any line of com-
merce in any section of the country. 15 U.S.C. § 18 (1964). While a market
analysis is not required for Sherman Act conspiracies, it throws light on how a court
may measure competition in the securities industry.

292 374 U.S. at 361.
293 United States v. First City Nat'l Bank, 386 U.S. 361 (1967).
294 Id. at 367. See text accompanying note 305 infra for the Court's lan-

guage.
295 374 U.S. at 365.
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emmental grace and too remote due to simple economic barriers to
breaking into the market.2" 6

Next the Court rejected the banks' argument that the high de-
gree of governmental control in the banking industry constituted
reason for exemption from treatment under traditional antitrust con-
cepts, such as economic concentration and relevant market.

[W]e reject the position that commercial banking, because it
is subject to a high degree of governmental regulation, or because
it deals in the intangibles of credit and services rather than in the
manufacLare or sale of tangible commodities, is somehow im-
mune from the anticompetitive effects of undue concentration.
Competition among banks exists on every level-price, variety
of credit arrangements, convenience of location, attractiveness of
physical surroundings . . . There is no reason to think that
concentration is less inimical to the free play of competition on
banking than in other service industries. On the contrary, it is in
all probability more inimical.297

It seems that the same argument would be at least equally valid for
price-fixing, a more blatant anticompetitive act. Furthermore, the
applicability of these words to the securities industry-a service in-
dustry which is subject to even less direct regulation than banking-
seems obvious. Competition in regulated industries is to be re-
tained wherever possible.

The next consideration of the Court was to treat the banks' af-
firmative justifications for the merger. Rejecting the rather vague
suggestion that ruinous competition would result from the application
of section 7 to mergers with substantial anticompetitive effects, the
Court held that traditional antitrust concepts were capable of dealing
with special economic situations, without requiring a total abdication
of the national policy favoring competition.

Section 7 does not mandate cutthroat competition in the banking
industry, and does not exclude defenses based on dangers to li-
quidity or solvency, if to avert them a merger is necessary. It does
require, however, that the forces of competition be allowed to
operate within the broad framework of governmental regulation
of the industry. The fact that banking is a highly regulated in-
dustry critical to the Nation's welfare makes the play of competi-
tion not less important but more so. .... 298

296 Id. at 367.
297 Id. at 370-71.
298 Id. at 371-72. Footnote 46 in the opinion mentions the possibility of

enlarging the contours of the failing company defense as an affirmative defense
in bank merger cases, because of the "greater public impact of a bank failure com-
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The only alternative which the Court saw to competition in the bank-
ing industry was tighter government regulations. This observation as
well as the entire attitude of the Court in Philadelphia National Bank
is easily translatable to the economic structure of the securities indus-
try. The economic analysis of the industry presented earlier plus the
review of the limited regulatory scheme controlling it combine to
make such a translation most appropriate. The Philadelphia National
Bank case also stands as another example of the ability and willing-
ness of the Supreme Court to consider economic arguments con-
cerning cost factors and the potential for ruinous competition.

Congress, hoping to overrule the Philadelphia National Bank
case, passed the Bank Merger Act Amendment of 1966.299 The
strategy was to build into the regulatory scheme an antitrust standard
sufficiently explicit to prevent the Supreme Court in the future from
overruling determinations of the Comptroller of the Currency con-
cerning bank mergers. The 1966 Act requires the Comptroller (or
other appropriate supervisory agency) to apply the Clayton Act
standard of effect on competition in evaluating proposed bank
mergers or acquisitions. If, however, an initial appraisal finds that
the merger would substantially lessen competition in a relevant mar-
ket, a balancing test is to be applied. The anticompetitive effect is
to be weighed against the extent to which the public interest will be
served by the merger. "[U]nless it finds that the anticompetitive
effects of the proposed transaction are clearly outweighed in the
public interest by the probable effect of the transaction in meeting
the convenience and needs of the community to be served," the
merger shall be disapproved.0 0 By building into the statute, as
nearly as possible, the precise approach followed by the Supreme
Court in the Philadelphia National Bank case, Congress thought
that it would preclude the Court from holding in the future that the
antitrust standard was not built into the regulatory scheme.

Supreme Court interpretation of this amendment has deter-
mined that no real change in the substantive law was created by
this amendment. The Court has sustained the procedural innova-
tions included in the 1966 Act, but it has held that although pre-1966
judicial standards have been built into the post-1966 regulatory stat-
ute, no change has been effected in the status of judicial review of

pared with ordinary business failures." Such treatment illustrates the flexibility of
antitrust doctrines.

299 Public Law 89-356, 12 U.S.C. 1828(c)(5)(B) (Supp. V, 1969).
300 Id.
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Comptroller-approved mergers. Simply because the Comptroller is
supposed to apply the same standards that the Court applies does not
mean that the Court should refuse to examine the Comptroller's appli-
cation of the standards of competition. In fact, the Court has clearly
established that a hearing de novo by the appropriate court is called
for whenever the government timely challenges a merger, even
though that merger may have been approved by a supervisory agency.

This grudging interpretation of the 1966 amendment was first
set forth in United States v. First City National Bank and United
States v. Provident National Bank.301 In a joint opinion writ-
ten by Mr. Justice Douglas, the Court reviewed two mergers
which had been approved by the Comptroller over the adverse re-
ports of the other interested agencies (including the Justice Depart-
ment). Commenting on the changes wrought by the amendment,
Mr. Justice Douglas wrote:

[C]ongress intended that a defense or justification be available
once it had been determined that a transaction would have anti-
competitive effects, as judged by the standards normally applied
in antitrust actions. . . . [T]he offsetting community "conven-
ience and needs," as specified in 12 U.S.C. section 1828(c) (5)
(B), must be pleaded and proved by the defenders of the mer-
ger.3

02

Review de novo was provided by the act itself. The language of
section 1828(c)(7)(B) of title 12 demands that judicial review of
mergers approved under the 1966 amendments shall be on the
basis of identical standards as those which the act requires the
Comptroller to apply in his evaluation of the merger. This sec-
tion is to guide the Court when section 7 is the basis for the govern-
ment's attack on the merger. Despite this express language, the Su-
preme Court held that "Section 7 of the Clayton Act condemns
mergers where 'the effect of such acquisition may be substantially
to lessen competition.' The Bank Merger Act of 1966 did not change
that standard .... -303

The Court's action in this case supports the earlier conclusion
that the traditional rule of reason approach is flexible enough and
broad enough to recognize any valid justification for a restraint of
trade. Consistent with this approach, the Court interpreted the pub-
lic interest standard of the 1966 amendment as an affirmative de-

301 386 U.S. 361 (1967) (decided concurrently).
302 Id. at 364.
303 Id. at 365.
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fense. However, the banks carry the burden of proving that the
merger falls within the 1966-created exception to the Clayton Act.
Relying on the legislative history of the Act, the Court found that
Congress intended the usual Clayton Act standards to be applied,
with the amendment merely establishing a chance to justify the
initially-apparent anticompetitive effect.

This seems to be the precise approach applied by the Court in
Silver. Instead of the Bank Merger Act Amendment of 1966, the
Court treated the self-regulatory process "mandated" by Congress
as containing the foundation of the presentation of an affirmative de-
fense for the NYSE. The burden, however, remained with the Ex-
change to justify its action as necessary within the objectives of the
1934 Act. The Exchange failed to meet this burden. Similarly, a
future attack on an exchange rule, evaluated under the rule of reason
analysis, could be defeated if the Exchange could sustain the burden
of proving the rule necessary to accomplish the goals of the 1934 Act.

Just as the Supreme Court was required to apply the same stand-
ards as the Comptroller in bank merger review, it would take it upon
itself to apply the same standard as built into the Securities Exchange
Act in reviewing SEC-approved action. Although the Houston Bank
case was not a hearing on the merits, the Court expressed the appro-
priateness of its finding contrary to the Comptroller in a hearing de
novo.304 So just as the Court can apply identical standards as the
Comptroller and achieve a different result, it could similarly apply
the "protection of investors" standard of the 1934 Act and reach a
different conclusion on the merits than the SEC. If the antitrust
standard was not built pervasively into the Bank Merger Act, it
certainly cannot be suggested that it is adequately built into the Se-
curities Exchange Act to justify an antitrust exemption.

On the question of jurisdiction and the standard for review of
the agency's decision, the Court in the Houston Bank case found that
no change had been created in the weight given to agency findings
in antitrust matters. Indeed, in antitrust matters, the policy before
and after the 1966 amendment has been to accord no special weight
to agency findings.

Prior to the 1966 Act administrative approval of bank mergers
was necessary. Yet in an antitrust action later brought to enjoin
them we never stopped to consider what weight, if any, the
agency's determination should have in the antitrust case. See

304 Id. at 366.
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United States v. Philadelphia National Bank .... Traditionally
in antitrust actions involving regulated industries, the courts have
never given presumptive weight to a prior agency decision, for
the simple reason that Congress put such suits on a different
axis than was familiar to administrative procedure. United
States v. Radio Corporation of America, 358 U.S. 334; United
States v. El Paso Natural Gas Co., 376 U.S. 651; United States
v. Philadelphia National Bank .... 305

This reasoning forthrightly rejects the substantial evidence test.
Douglas wrote that a "grant of administrative power to give immunity
unless the agency's decision is arbitrary, capricious, or unsupported
by substantial evidence, would be a long step in" the direction of
implying an exemption from the antitrust laws.3 °0 That was one
giant step the Court refused to take. The Court also viewed the ab-
sence of a formal hearing procedure in the approval process for
bank mergers as an additional reason for judicial review. Then, in a
statement reminiscent of Judge Medina's view of the value of SEC
opinions in antitrust matters,1 7 the Court added:

The courts may find the Comptroller's reasons persuasive or
well nigh conclusive. But it is the court's judgment, not the
Comptroller's that finally determines whether the merger is
legal.3 08

One can already see the citation to this next quotation if the Ex-
change ever presents to the Supreme Court the argument that SEC
approval of an exchange rule exempts that rule from antitrust at-
tack:

The "rule of reason," long prevalent in the antitrust field (see,
e.g., Chicago Board of Trade v. United States, 246 U.S. 231),
has been administered by the courts. A determination of the ef-
fect on competition within the meaning of section 7 of the Clay-
ton Act is a familiar judicial task. The area of "the convenience
and needs of the community to be served". . . is related, though
perhaps remotely, to the failing-company doctrine, long known
to the courts in antitrust merger cases . . . . The appraisal
of competitive factors is grist for the antitrust mill. See, e.g.,
United States v. Philadelphia National Bank. . . . The courts
are not left as large planning agencies. The effect on competi-
tion is the standard; and it is a familiar one. If the anticom-
petitive effect is adverse, then it is to be excused only if "the
convenience and needs of the community to be served" clearly

305 Id. at 367 (emphasis added).
306 Id. at 368.
307 See text accompanying note 204 supra.
308 386 U.S. at 369-70.
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outweigh it. We see no problems in bringing these standards
into the area of judicial competence. There are no constitutional
problems here not present in the "rule of reason" cases.30 9

The Court would merely have to substitute the "protection of in-
vestors" standard for the "convenience of the community" standard
to apply the same approach to the securities industry. This is what
was done in Silver. As far as the rule of reason approach is con-
cerned, there is no distinction between merger cases and other al-
leged restraints of trade that might alter the applicability of the
Court's pronouncement in the Houston Bank case to the securities
industry. The most liberal interpretation of the 1934 Act does not
leave support for the proposition that the antitrust standard is more
apparent in that act than in the Bank Merger Act.

As if to demonstrate its independence from the findings of regu-
latory agencies, the Supreme Court's decision in United States v.
Third National Bank in Nashville310 categorically reversed on the
merits the findings of the Comptroller. The Nashville Bank case
was another bank merger case coming under the Bank Merger Act
of 1966. The district court had upheld the Comptroller's approval of
the merger prior to the decision in the Houston Bank case. The
Comptroller's approval had been based on the "convenience and
needs of the community" factor, which he held to outweigh the Fed-
eral Reserve Board's and the Attorney General's criticisms of the
merger on the grounds of its anticompetitive effect.

The Supreme Court embarked immediately upon a relevant
product and geographical market analysis. Thus, it was answering
the Clayton Act test first. Then, noting its designation of the "con-
venience and needs" test as a potential affirmative defense in the
Houston Bank case, the Court disregarded the district court's acqui-
escence to the Comptroller's findings on the basis of that test. The
Court emphasized that the district court had not performed its duty
of conducting a hearing de novo into the validity of a bank merger
approved by the relevant bank regulatory agency. 1' It criti-

309 Id. (emphasis added) (footnote omitted).
310 390 U.S. 171 (1968).
311 The Securities Exchange Act is not so explicit in requiring a hearing de

novo, but the Court's reliance on the de novo provision in the Bank Merger Act
Amendment of 1966 is not crucial to its approach, since this is referred to as an addi-
tional factor-over and above the rule of reason standard built into the Clayton
Act by judicial decisions-in warranting judicial review de novo. See United
States v. First City Nat'l Bank, 386 U.S. 361, 368 (1967).
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cized the lower court for treating the "convenience and needs" test
as "a legislative or administrative determination . . . [on which]
the Comptroller's findings should not be disturbed unless they are
unsupported by substantial evidence." '31 2 The Supreme Court saw
no statutory language amending the traditional definitions of relevant
markets. 13 Therefore, the Court held that the district court em-
ployed an erroneous standard in applying section 7 of the Clayton
Act.

The Court then illustrated what it considered the proper ap-
proach for evaluating bank mergers. First, the Clayton Act test was
applied to see if the merger would tend substantially to lessen com-
petition in the relevant market.31 4 Once this anticompetitive effect
had been ascertained by the Court, the next step was to see if such
effect would be "clearly outweighed in the public interest by the
probable effect of the transaction in meeting the convenience and
needs of the community to be served. . . The public interest was
the ultimate test imposed.131 5  The burden of proving the con-
venience and needs defense is a heavy one; it cannot be inferred or
implied. 316 Although cases may arise, as when one of the merging
banks is about to fail, in which the public interest will be best served
by a lessening of competition, the Court is competent (and willing)
to recognize those cases when they are presented. 31 "7  No reason ap-
pears why the same approach should not be applied to the securities
industry. 8

312 390 U.S. at 181.
313 Id. at 182 n.15.
314 Id. at 182-83.
315 Id. at 184.
816 Id. at 192.
317 Id. at 187.
318 Another recent example of the inapplicability of the primary jurisdiction

argument in antitrust actions against companies falling under other regulatory stat-
utes is found in the litigation involving the attempted acquisition by El Paso Natural
Gas Company of Pacific Pipeline Corporation. Litigation of this case, which began
in 1956, is still in progress. The acquisition technically fell outside of matters ex-
plicitly requiring approval of the Federal Power Commission, see § 7(c) of
the Natural Gas Act, 15 U.S.C. § 717(c) (1964), since it was a stock acquisition
rather than an acquisition of assets. After the Justice Department filed suit to stop
the acquisition, El Paso requested FPC approval. The district court refused El
Paso's request to stay its proceedings in the Clayton Act action until the FPC ruled
on the proposed acquisition, holding that the FPC had "no jurisdiction to decide the
Clayton Act issues." United States v. El Paso Natural Gas Co., 1957 Trade Cas.

68,872. The Supreme Court denied certiorari to a petition for review of the dis-
trict court's order. 355 U.S. 950 (1958). Nonetheless, after considerable haggling
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No matter how broad the scope or pervasiveness of a regulatory
scheme, the Supreme Court has reserved for itself the duty of decid-
ing the antitrust questions within the flexible framework of the rule
of reason. The most that Congress can do by way of creating exemp-
tions to the antitrust laws (without amending them) is to create
affirmative defenses which courts will recognize if those attempting to
assert them sustain the burden of proof.

It may be concluded, then, that those SEC decisions which are
guided by the general standard of "just and adequate to insure fair
dealing and to protect investors" will be reviewed on their merits by
the courts. The doctrine of primary jurisdiction will not apply
whenever the courts determine that the Commission decision under
review called for a consideration of its competitive impact. On
the other hand, there is sound precedent to the effect that a court
will give substantial consideration to the opinions of the SEC to avail
itself of that agency's expertise, when relevant to the court's deci-
sion.31 9

Insofar as the current issues confronting the securities industry
are concerned, this judicial attitude can be expected to result in
judicial evaluation of exchange rules under the rule of reason, as
earlier described. SEC approval of these rules will not be consid-

between the Justice Department and the FPC, Judge Ritter continued the antitrust
suit until the final decision of the FPC could be handed down. J. Rahl, Materials
on Antitrust Law (unpublished work in Northwestern U. Law Library) 9-111
(1969).

The FPC Hearing Examiner, in the face of substantial opposition, approved the
merger and dismissed the Clayton Act issue by interpreting section 7 of the Clayton
Act as exempting from the antitrust laws any merger approved by the FPC. The
Examiner included a detailed appraisal of the economic impact expected from the
merger in conducting his public benefit test. He specifically included an analysis of
the potential competition of Northwest in the California market, concluding that
certain detailed advantages from the merger would "far outweigh" the relatively un-
important effects on competition. 22 F.P.C. 1116, 1123. The FPC approved the
Examiner's findings. California appealed. The court of appeals affirmed, 196
F.2d 348 (D.C. Cir. 1961), but the Supreme Court reversed (5-2), holding Athat
the FPC should have deferred its finding until the Clayton Act issue had been set-
tled by the district court. California v. FPC, 369 U.S. 482 (1962). Then, after
the district court found for defendant on remand, the Supreme Court reversed, in-
voking a potential competition doctrine-thereby completely discarding the findings
of the FPC on this specific matter. United States v. El Paso Natural Gas Co., 376
U.S. 651 (1964). The Supreme Court ordered divestiture and retained jurisdiction
of this issue rather than entrusting the FPC to approve the divestiture plans. J.
Rahl at 9-123.

319 See note 318 supra, as well as the language of the Supreme Court quoted at
notes 308 & 309 supra.
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ered to result in antitrust immunity, but will be given some weight
by the court as supporting the need for the rule. The fact of SEC
approval, by itself, will not automatically defeat a prima facie anti-
trust case. Whether the analysis supporting the Commission's ap-
proval of the rule will be weighty enough to defeat such a claim is
not certain, since this depends on a balancing of the public injury
resulting from the rule against the alleged necessity for it. The cases
presented in this section leave no doubt as to who is the keeper of
the scales. The arguments on either side have been framed. It re-
mains for the Supreme Court to accept a case, with the issues prop-
erly framed, for the balancing to be performed. The approach which
should be applied, however, should now be clear.3 20

CONCLUSION: THE RECOMMENDED APPROACH
AND ITS CONSEQUENCES

The approach recommended for reconciling antitrust and se-
curities law is not particularly novel, but its application to the se-
curities industry has not yet been confirmed. The holding of the
Supreme Court in Silver v. New York Stock Exchange indicated the
Court's disposition to treat the problem of reconciling antitrust law
and securities law as it has treated problems of reconciling the anti-
trust laws with other regulatory statutes. The propriety of this ap-
proach has been demonstrated, and, in the absence of additional
legislation, it is submitted that this approach is a necessity.

The initial feature of this approach is to place primary re-
sponsibility for the resolution of the problem in the hands of the
courts. This comment has demonstrated the importance of even-
tually turning to a judicial forum to determine how much suppre-
sion of competition is necessary to achieve the goals of the regulatory
statutes. This is especially appropriate for the securities industry,
given (1) the limited nature of the regulatory scheme,3 2 1 (2) the
uncertainty of the ability and determination of the SEC to give due

320 The question may arise whether the Justice Department, having intervened

in the SEC hearings on the commission rate problem, should be barred from filing
a claim in court seeking an injunction if it has lost at the hearings. The experi-
ences of the bank merger litigation and the El Paso case, note 318 supra, suggest
that agency decisions on matters of competition are not res judicata for the Court.
Therefore, it would seem that the courts would remain open for the Justice Depart-
ment's claim (or a private action). Another factor suggesting this result is the
irregular hearings requirements regarding approval of exchange rules.

321 See text accompanying notes 96, 113 & 114 supra.
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weight to competitive factors in performing its supervisory task,122

and (3) the absence of an adequate antitrust remedy within the
regulatory scheme for those who might be injured by anticompeti-
five practices. 23

Once a court accepts jurisdiction in a case challenging the ac-
tivities or rules of an exchange or its members, its first step should
be to determine if there has been a violation of the antitrust laws-
notwithstanding any protection that might be afforded by the 1934
Act. This decision should be made on the basis of the court's defin-
ing the relevant product market and the relevant geographical mar-
ket in Clayton Act section 7 cases, and determining whether there
has been a restraint of trade in Sherman Act section 1 cases. Tradi-
tional antitrust concepts guide this inquiry, aided by SEC findings
and opinions.3 2 4

If the court concludes that there has been a prima facie viola-
tion of the Sherman Act, the Clayton Act, or the Federal Trade Com-
mission Act (or any of their amendments), the next step is to deter-
mine if there is reason to imply an exemption from the antitrust laws
for this particular activity. The mandate of self-regulation does per-
mit an affirmative defense if it can be shown that the particular col-
lective behavior under scrutiny is necessary for the accomplishment
of the purposes and goals of the 1934 Act. The guiding principle
for determining the scope of antitrust exemption called for by the
1934 Act was stated in Silver: "Repeal is to be regarded as im-
plied only if necessary to make the Securities Exchange Act work, and
even then only to the minimum extent necessary. ' 325 The task of the
court, therefore, is to determine if a particular activity or rule is nec-
essary to make the 1934 Act work.

To answer this question the court should evaluate the purpose
and effect of the activity. Even if the purpose is justified by the 1934
Act, such as protecting investors by assuring a strong central market,
the court must still ascertain whether the desirable goal can be at-
tained by some other means.326 In short, the court is asking: "Is
this restraint of trade unreasonable?" This calls for an economic
analysis and expert testimony by those who are in a position to help

322 See text accompanying notes 149-54 supra.
323 See notes 192-200 supra and accompanying text.
324 See notes 290-94 supra and accompanying text.
325 373 U.S. at 357.
326 See text accompanying note 104 supra.
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the court appraise the economic data. The SEC may enter the case
as amicus curiae, as did the FPC in the El Paso litigation. 2 7 But
even if the rule or activity under attack has the support of the SEC,
it is the courts that must do the balancing, and this calls for a deter-
mination of whether the SEC has given appropriate consideration to
the competitive factors involved. The record of SEC inattention to
issues involving competition indicates that the court is in a more ob-
jective position to accord the proper weight to the public policy favor-
ing competition.

The arguments suggesting a broad antitrust exemption because
of the congressionally-mandated system of self-regulation have been
found not to reach problems of competition (especially among ex-
changes) since they lead to a situation in which essentially uncon-
trolled self-regulation would prevail.32 8 Even Silver held that no
express exemption was contained in the 1934 Act, and the type of
immunity the NYSE seeks to establish can only be obtained by ex-
press language from Congress. 329

The burden of proving the affirmative defense made available
by the 1934 Act is a very difficult burden to sustain, as demon-
strated by the cases reviewed here. Given the extreme importance
of the securities industry and the incomplete regulatory system gov-
erning its operations, the only justification for allowing a suppression
of competition is that such behavior is necessary to insure fair dealing
or for investor protection. This is a decision that the courts should
retain, giving some-but never presumptive-weight to SEC opin-
ion.

The line of cases establishing judicial jurisdiction for antitrust
cases involving regulated industries is impressive in both its consis-
tency and its soundness of logic. The concept of a broad, over-
riding competitive scheme with niches cut out only where courts
interpret particular congressional policy and goals to require exemp-
tion from the antitrust laws is logical because of the concept of regu-
lation itself. It was seen that regulation occurs for one of two rea-

327 See note 318 supra.
328 See text accompanying notes 87-155 supra.
329 Indeed, on balance, it appears that the economic justifications for the present

restrictive practices of the New York Stock Exchange are largely unpersuasive. The
fears of the Exchange appear to be exaggerated, and the predicted detrimental re-
sults stemming from competition seem avoidable. Although this article is only con-
cerned with approach, a rough weighing of the opposing arguments results in a de-
cision for more competition.
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sons: either competition cannot be expected to protect consumers,
or competitive pressures are likely to result in public injury.

These are two distinct situations that have resulted in two dis-
tinct types of regulation. In the first case, regulatory machinery is
designed as a supplement to natural competition, not a substitute for
what competition exists. This type of regulation is found in the
banking and agricultural industries, for example, and it is also the
type of scheme embodied in the Maloney Act. The second type of
regulation is found in the pervasive statutes governing the trans-
portation industries and public utilities. The natural monopoly
situation present in these industries compels direct government par-
ticipation in rate-making and service-allocation decisions. The first
type of regulation is more supervisory or policing in nature; the
second type is more participatory. This distinction is significant for
purposes of construing statutory language when a court attempts to
determine the extent of antitrust immunity required to accomplish
Congress' purposes. The second type, or "participatory regulation,"
requires broader antitrust exemptions than the first type, or "super-
visory regulation." A participatory-type regulated industry may
fix prices because the government agency is involved in the process.
A supervisory-type regulated industry may adopt rules for disciplin-
ing members if they do not meet group norms of honesty and fair
dealing because direct government regulation may not be feasible.
But it may not fix prices, since the government agency is not directly
involved in this process. There is no provision for that kind of in-
volvement in the act of Congress. While the court retains jurisdic-
tion over antitrust matters in both types of regulatory schemes, the
niche that is cut out of the national policy favoring competition is
much broader for participatory-type regulated industries than for
supervisory-type regulated industries.

It was noted that even the most direct of Congress' attempts to
bestow upon a supervisory agency the power to make decisions on
antitrust questions have been construed by the Supreme Court to be
merely a broadening of supervision rather than a deepening of gov-
ernmental participation in the industry's decision-making process.
Agency decisions in this field have been treated with no special de-
ference by the Supreme Court. The regulatory agencies, with their
more pervasive role in the decision-making process of the industries
that they regulate, have been treated with more deference, since a
greater exemption from the antitrust laws is necessary for the ac-
complishment of the broader purposes of the regulatory acts under
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which they operate. In transportation industries, for example, rate-
fixing is necessary. In banking, on the other hand, it is not. Again,
the varying comprehensiveness of the statutes Congress has passed
is responsible for this distinction.

The controversy as to which of these categories applies to the
securities industry has been noted. The position taken here has
been that the regulatory scheme of the 1934 Act is clearly supervisory
in nature. This may be appropriate for the economic circumstances,
or it may be a mistake. But it is the way the law is written. If the
economics of the industry justify treating the industry as a natural
monopoly, Congress must increase the degree of SEC entry into the
decision-making process, extending its control to cover rates and
entry and services on a level equal to that of other regulatory agencies.
That is the only way additional antitrust exemption can be justified.
For, as this analysis has shown, the only instances of antitrust ex-
emption have been in cases where the antitrust function of protecting
the public against collusion was provided for somewhere within the
regulatory scheme. When one looks at the securities industry and
its performance, it becomes apparent that this industry, protected by
the mere acceptance of status quo, has been free from the rigors of
competition. While the 1934 Act may be unique, there is nothing
in the legislative history or post-1934 congressional attitude to sug-
gest that this industry, so vital to our economy and so amenable in
the past to abusing the public, should be the only one in the entire
economy in which the antitrust function is not to be performed
either by competition or by pervasive regulation. It would be the
only industry in which traditional antitrust remedies would not be
available for those injured.

There is no middle ground. The securities industry must either
accept the responsibilities of competition or turn to Congress to re-
quest a pervasive regulatory scheme. Because of the economic
questions involved and the policy implications surrounding such a
decision, it is altogether appropriate that Congress, not the SEC, be
the forum for the making of this decision. It may be true that future
SEC rules will bring about better results, and new exchange rules-
adopted by agreement-may reduce the injury caused by anticompe-
titive activity; but this will not by itself remove the potential for new
types of unjustified anticompetitive practices. The power to make
rules which have good results is also the power to make rules which
have bad results. Because the real rule-making power has been re-
tained by the exchanges, despite the presence of the SEC, it must be
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concluded that the ultimate safeguard against unjustified exchange
practices is the threat of prosecution or civil liability for the violation
of the antitrust laws.

Until a decision is made by Congress, the courts must continue
to interpret the present law. A rule of reason analysis must be
applied. The NYSE will be hard pressed to justify the three rules
discussed here by simply relying on the limited objectives of the
1934 Act.
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