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ACTIVIST INVESTORS

Can 
Peltz
score?

And what is the value 
of the stockholder 
activist?

“… activists fi ll a 
governance void that 
affl icts today’s public 
companies. A rising 
chunk of the stock 
market sits in the hands 
of lazy investors. Index 
funds and exchange-
traded funds mimic the 
market’s movements, 
and typically take little 
interest in how fi rms 
are run; conventional 
mutual funds and 
pension funds that 
oversee diversifi ed 
portfolios dislike 
becoming deeply 
involved in fi rms’ 
management. In the 
face of Wall Street’s 
provocateurs, America’s 
lazy money is waking 
up.“

THE ECONOMIST, 2015

JAMES WARREN/ GANNETT ILLUSTRATION

Nelson Peltz and his Trian hedge 
fund are trying to win seats 
on DuPont’s board. CEO Ellen 
Kullman is trying to block his shot.

On May 13, DuPont will hold its 2015 meeting of stock-
holders. For thousands of big companies this is an annual
ritual, but usually it’s a non-event, as most elections of cor-
porate directors are uncontested. At DuPont this year, how-
ever, things are different: Trian Partners, led by Nelson
Peltz, is trying to elect two nominees to DuPont’s board of
directors. DuPont’s CEO Ellen Kullman and her fellow di-
rectors are opposing this effort. 

This developing election contest seems to have already
brought lots of changes to DuPont and to Delaware, changes
that seem unsettling for the 213 year-old company that has
been a mainstay in the life of Delaware and its economy. 

How and why did all this happen? Read on.

Why is there an election contest for DuPont’s
board of directors?

Discontent among some DuPont stockholders over the
performance of the company and its stock price is at the
heart of the current contest over board seats at DuPont. Ac-
cording to Peltz, Trian made a sizable investment in DuPont
in the belief that the company could be made more valuable
because it had too many unrelated businesses and too much 

What’s behind the May 13
DuPont vs. Trian contest
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corporate overhead. Trian has
contended that DuPont’s stock
price would improve if its busi-
nesses were split up and managed
more efficiently. There’s an elec-
tion contest now because Trian
asserts that DuPont’s management
hasn’t done enough to make the
company more efficient.

What is “shareholder
activism”?

You’re watching it in action.
“Shareholder activism” can mean
lots of things, but these days it
most commonly refers to large
stock investments made with the
intention of pressuring corporate
management to alter corporate
strategies and focus on increasing
financial returns to shareholders,
either through a higher stock
price, higher dividends, stock
repurchases, or a combination of
these. Beyond question, it’s an
investment strategy to make mon-
ey.

Won’t shareholder activism
harm research and
development and impair
long-term economic
growth?

This is the major criticism of
shareholder activism: that it focus-
es on short-term financial returns
to shareholders, and not on long-
term sustainable growth. Investors
like Trian are often accused of
buying a company’s stock, pressur-
ing management to make strategy
changes that yield a quick sale or
restructuring of the company, and
then exiting the investment, leav-
ing the company weaker in the
long run. This has undoubtedly
occurred at some companies. On
the other hand, shareholder activ-
ism has been successful of late due
to increasing support from in-
vestors, like pension funds and
mutual funds, that hold stock for

the long term yet believe that
some shareholder activist initia-
tives are good for both sharehold-
ers and the economy as a whole. 

Why can’t DuPont’s
directors look out for the
interests of the community?

They can, at least as far as the
law is concerned. Under Delaware
law, boards of directors have
broad discretion in mapping out a
corporate strategy, as long as they
select a strategy they believe will
serve the long-term interests of
the company’s stockholders. And
in choosing that strategy, directors
can consider the impact of the
company’s operations on its em-
ployees, customers, suppliers and
the communities in which they
operate. 

So why can shareholders
influence corporate
strategy?

It’s simple, really. No matter
what the directors of a company
can legally consider in developing
a business strategy, it is the stock-
holders – and only the stockhold-
ers – who get to elect the directors.
In the long run, a board of direc-
tors that consistently disregards
the interest of stockholders is
cruising for an electoral bruising. 

Is it healthy that
stockholders have the
influence they do?

The important long-term ques-
tion is whether shareholders – the
holders of the power to elect direc-
tors – will exercise their influence
in a way that serves the long-run
interests of society. Some have
expressed concern that many
large institutional investors are
more concerned about short-term
profits and don’t invest for the
long term. No doubt this is true in
some cases, and turnover in share
ownership suggests a lot of short-
term focus. Others, however,
maintain that many institutional

investors necessarily invest for
the long term, and need to and do
take long-term economic effects
into account. 

Who’s going to win the
election contest at DuPont?

It’s doubtful that anyone really
knows the answer yet. It may de-
pend on tactical initiatives yet to
be taken by Trian and DuPont
management. And it’s always pos-
sible that the contest could be
settled before the shareholder vote
occurs at DuPont’s 2015 annual
meeting. Whether settled or fought
to the finish, though, and whatever
the outcome, one thing seems cer-
tain: DuPont will not be the same
company that it is today in 5, 10 or
20 years. DuPont has reinvented
itself several times over, and like
most big companies it will have to
do so again and again to stay in
business. Shareholder activism is
only one of the many forces that
are responsible for the accelerat-
ing pace of change in the business
world. In some ways, Peltz and
Trian have already won. DuPont’s
planned spinoff of its performance
chemicals business (to be named
Chemours) and the sale of the
DuPont Theatre business and the
possible sale of the Hotel, were
clearly part of the Trian agenda,
and are already a reality.

Is all of this good for the
company, and for
Delaware?

In today’s environment of
shareholder activism, corporate
tax inversions and increasing glob-
al competitive pressures, the idea
of corporate loyalty to a “home-
town” is pretty stressed. DuPont
and its Chemours spinoff will re-
main a vital part of our community
only if Wilmington and the state of
Delaware continue to provide the
business climate that will enable
the companies to compete effec-
tively in the global marketplace. 

Lawrence A. Hamermesh is the Ruby R. Vale
Professor of Corporate and Business Law at the
Widener University School of Law in Delaware.
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Hillary Clinton has
had some bad luck lately
with revelations about
her secret email server
and foreign contributors
to the Clinton Founda-
tion. But in one crucial
area, the front-runner for
the Democratic presi-

dential nomination has been blessed
with abundant good fortune: her oppo-
nents.

Sen. Bernie Sanders of Vermont on
Thursday became the first candidate
formally to challenge Clinton. But after
a 10-minute appearance outside the
Capitol detailing his intentions, Sanders
revealed a rather glaring weakness in
his pursuit of the Democratic nomina-
tion: He isn’t planning to register as a
Democrat.

He neglected to mention this during
his speech and news conference, in
which he vowed to take on “the billion-
aire class.” But Lynn Sweet of the Chi-
cago Sun-Times called after the wild-
haired socialist as he walked back to
the Capitol.

“Are you a Democrat?”
“No,” Sanders replied, “I’m an in-

dependent.”
Does Sanders, a longtime indepen-

dent who caucuses with Democrats,
really expect to win the Democratic

presidential nomination if he won’t
commit to being a Democrat? Surely he
doesn’t – even if he claims, as he did
Thursday, that he’s “in this race to win.”

This is why the Sanders candidacy,
like the still-undeclared candidacy of
former Maryland Gov. Martin O’Mal-
ley, is only a token challenge to Clinton.

Sanders didn’t mention Clinton at all
in his remarks, and even when asked
directly by NBC’s Luke Russert what
differentiates him from Clinton, Sand-
ers answered that “it’s too early” for
such things.

His approach, at least so far, indi-
cates Sanders is not willing to take on
Clinton directly and forcefully. Sanders
sees himself engaging in a high-minded
effort: “serious debates over serious
issues, not political gossip, not making
campaigns into soap operas. This is not
the Red Sox versus the Yankees.”

But while Sanders no doubt will
enjoy the visibility that comes with a
presidential campaign, he’s not going to
get that serious debate unless he makes
the kind of frontal challenge to Clinton
that forces her to pay attention.

O’Malley has much the same prob-
lem. On CBS’ “Face the Nation” a cou-
ple of weeks ago, he was asked about
Clinton’s disinclination to take ques-
tions. “I’ll let others … second-guess
her strategies and tactics,” O’Malley
answered. “I have a tremendous
amount of respect for Secretary Clin-

ton.”
But O’Malley is exactly the one who

should be second-guessing Clinton.
Instead, his staff has been sending
reporters “off the record” emails so
that anti-Clinton allegations won’t have
O’Malley fingerprints. “Please note it
took HRC a week to engage on Freddie
Gray – which is a pattern here,” said
one such email, forwarded to me from
another news organization. “It took her
19 days of ignoring Ferguson to weigh
in.”

If O’Malley wants to be taken seri-
ously, he’ll need to challenge Clinton
directly and repeatedly – but that
would antagonize the Democratic es-
tablishment and jeopardize O’Malley’s
future in the party.

The O’Malley and Sanders reticence
is doing Clinton no favors. Were they to
take her on, they could force her from
her defensive crouch into a more popu-
list posture. That would excite the
Democratic base, and sparring with
O’Malley or Sanders would get her in
shape for the general election.

Sanders’ message Thursday was
good – and one Clinton would be smart
to co-opt. “This country today, in my
view, has more serious crises than at
any time since the Great Depression,”
he said. Real wages have shrunk, while
“99 percent of all new income generat-
ed in this country is going to the top 1
percent.”

But the messenger acted as if he
were put out to be attending his own
campaign kickoff. “We don’t have an
endless amount of time. I’ve got to get
back,” he said at the start. Not 10 min-
utes later, he announced: “I’ve got to
get going.” He pulled out a speech but
never opened it. Instead, with the un-
der-renovation Capitol Dome as his
backdrop and with dozens of journalists
paying attention to him for once, he
delivered off-the-cuff remarks lament-
ing, among other things, negative ads.

CNN’s Jeff Zeleny asked Sanders
whether his distaste for negative cam-
paigning would keep him from bringing
up the Clinton Foundation contribu-
tions. “I think what is more fair game,”
he said, “is the role of money in poli-
tics.” He went on to complain about the
Koch brothers, big Republican donors.

When NBC’s Russert asked for spe-
cific differences between him and Clin-
ton, Sanders, after saying it was too
soon, offered a couple of his own pol-
icies – opposing the Trans-Pacific Part-
nership trade deal and the Keystone XL
pipeline – on which Clinton has yet to
take a stand.

“We’ll see where Secretary Clinton
comes out,” he said.

But we may not – unless Sanders,
O’Malley or somebody else smokes her
out.

Follow Dana Milbank on Twitter, @Milbank.

Clinton’s Democratic opponents need to smoke her out
DANA MILBANK

Shareholder activist versus a company’s manage-
ment is very much a war of words. 

Here are some examples of the pros and cons as
stated in the business world. It starts with Milton
Friedman, the economist, whose 1970 New York Times
article is said to have supplied the philosophical un-
derpinning to the activist movement:

In a free-enterprise, private-property system, a
corporate executive is an employee of the owners of
the business. He has direct responsibility to his
employers. That responsibility is to conduct the
business in accordance with their desires, which
generally will be to make as much money as possible
while conforming to their basic rules of the society,
both those embodied in law and those embodied in
ethical custom.

-Milton Friedman, Nobel Prize laureate, 1970

A study of activism in 1994-2007 by Lucian Beb-
chuk of Harvard Law School, and his colleagues,
found that activist interventions lead to a sustained,
if modest, improvement in operating performance
and better shareholder returns. Its period of interest
precedes the recent growth in activism, but there is
reason to believe that the pattern persists. The
Economist has analysed the 50 largest activist posi-
tions taken since 2009. In most cases profits, capital
investment and R&D have risen ... There is little
evidence of Gekko-style “asset stripping”. Even
when firms have cut back, it is worth considering
that others in the same sector may have done just
the same with no campaign. 

The biggest threat to activism is not a poor rec-
ord, but a paucity of prey.

-The Economist, 2015

Indeed, there is good reason to suspect that focus-
ing on “shareholder value” may in fact be a mistake
for most business firms. This is because there is no
single shareholder value—different shareholders
have different needs and interests depending on
their investing time frame, degrees of diversifica-
tion and interests in other assets, and perspectives
on corporate ethics and social responsibility. Share-
holder value ideology focuses on the interests of
only a narrow subgroup of shareholders, those who
are most short-sighted, opportunistic, willing to
impose external costs, and indifferent to ethics and
others’ welfare.

-Lynn A. Stout, professor, Cornell School of Law and author
of “The Shareholder Value Myth”

In their words ...
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