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Asking What Before We Ask Why:
Taxonomy, Etiology, and Rape

KATHARINE K. BAKER
Chicago-Kent College of Law, Chicago, Illinois 60661, USA

ABSTRACT: This article presents a spectrum of sexual coersion. By looking at
the social meaning of the different acts of coercion along the spectrum, the
author suggests that most acts of sexual coercion can be classified as either rape
(a sexual act with intent to do harm to the victim) or sex (a sexual act engaged
in without any intent to harm the victim). Ironically, though, the author
suggests that the most and least egregious acts of sexual aggression, that is, the
acts we most readily identify as rape and the acts we are most reluctant to label
rape are the ones that most easily evade explanation as either rape or sex.

KEYWORDS: taxonomy; etiology; rape; sexual coercion; prostitution; social
meaning; impersonal sex

Much of this volume is devoted to the scientific study of etiology. This article looks
at etiological questions through a different lens, the lens of social meaning. To do
that, the article lays out a taxonomy of rape, putting six different categories of sexual
coercion along a spectrum from most to least severe. The taxonomy is not meant to
be complete; it is instead trying to offer some ideal types from which we can draw
inferences. I will draw those inferences by examining the social meaning of different
acts of sexual coercion. By examining the social meaning, we also examine etiology,
that is, the communicative content of many acts of sexual coercion helps explain why
men rape. Social meaning may not be able to explain all acts of sexual coercion,
however. Indeed, I will argue that it is those coercive acts at the most severe and least
severe ends of the spectrum that evade social explanation.

This article first lays out a sexual coercion spectrum and a brief explanation of
each category along that spectrum. It then proceeds to divide the spectrum into two
different categories, rape and sex, explaining how all the acts of sexual coercion on
the spectrum are socially understood as either rape or sex. The fact that we are able
to discern the social meaning of many of these acts of sexual coercion should help
us understand why men commit these acts and help us articulate strategies for pre-
vention. Finally, the article looks at the forms of sexual coercion at the far ends of
spectrum, “rape” and “sex,” and argues that in order to deal effectively with these
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acts we must change the social understanding of sex. In short, to prevent and justly
punish rape, we must come to view the term impersonal sex as an oxymoron.

FIGURE 1 shows six categories of sexual coercion. Each category represents a dif-
ferent kind of sexual assault.

Category #1: Rape. Category one is exemplified by a single rapist who uses phys-
ical force or threat of force to overpower his victim. Often, though not always, the
physical injury (aside from the rape itself) is limited to that which is necessary in
order to get the victim to stop fighting. The rapist in this category is probably the
man with whom most of the contributors to this volume have the most experience. |
say that because of the rapists presented here, he is the one most likely to be punished
for his acts. As further discussion will show, the other acts of sexual coercion on the
spectrum either do not get reported,’ or get “unfounded” by the police,? or get ex-
cused by the jury.?

Category #2: Revenge. The man in this category rapes as a form of revenge
against a woman whom he sees as having inappropriate control over him. This con-
trol is perceived as sexual. Men react with anger at women who are, in the men’s
view, flaunting their sexuality, thereby making men want something they cannot nec-
essarily have. Timothy Beneke describes this as men seeing women’s “appearance
as a weapon.”* Men fight back, using sex as a weapon. One of Beneke’s subjects put
it this way, “If a guy’s not all there to begin with and then he gets fucked over by a
couple of girls, he may just have something building up and something will just tick
him off about what a girl says and he’ll just follow her through the night and rape
her.” Professor Schulhofer quotes a man demonstrating this kind of attitude as well,
“Women knew when I was attracted to them. ... I definitely felt played with, used,
manipulated, like women were testing their power over me. I hated it with a passion.
... T wanted to slam someone’s head up against a wall.”®

Category #3: Combat. Whether in official or unofficial wars, men rape their
opponents’ women as a way getting back at those men. One rather famous example
of this is the massacre at My Lai, during the Vietnam war. American soldiers sys-
tematically raped and then murdered much of the female population in My Lai. A
helicopter pilot flying over the scene several days later saw a body in the field below.
“It was a woman ... She was spread-eagled, as if on display. She had an 11t Brigade
patch between her legs—as if it were some type of ... badge of honor.”” Eldridge
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Cleaver talks about the use of rape for this purpose also, though the war he was fight-
ing, the race war, did not involve organized armies and brigades. Nonetheless, rape
played a role. “Rape is an insurrectionary act. It delighted me that I was defiling the
white man’s women.”® The numerous accounts of rapes in the former Yugoslavia,
rapes designed to poison enemy women so that the enemy men could no longer love
them, are also examples of this.?

Category #4: Group. Group rapes, fraternity rapes, “trains” in the lingo of some
young men, are examples of a different kind of rape. These rapes usually involve one
woman and many men. The woman, if she does not start out drunk or comatose,
often ends of up that way because she needs to turn off so as to numb herself to what
is happening to her. One man after another usually takes turns penetrating the woman
or sodomizing her or, in one case involving St. John’s University lacrosse players,
banging their erect penises against her head.!? It appears that men in these situations
perform these acts as a way of bonding with each other.!! In the words of Nathan
McCall, who at 13 was part of a group rape of a neighborhood girl, the “train marked
our real coming together as a gang.”'2 Another rather famous example of this kind
of behavior is the rape at the Big Dan Tavern in New Bedford Massachusetts, the
story retold in the movie The Accused.!3 There, the men in a bar stood around and
cheered each other on as the men took turns penetrating the victim who was splayed
on a pool table.

Category #5: Masculinity. This category includes a great many of what are also
known as acquaintance rapes. I am not designating an “acquaintance rape” category
generally because it would be too broad and overlap too significantly with some of
the other categories. Category #5 involves rapes committed by mostly young!'# men
eager to assert their masculinity by asserting their sexual prowess as heterosexual
beings. The studies done with college population males suggests that most of them
use rape as a way of getting sex and they want sex so badly because sexual perfor-
mance is critically constitutive of their sense of their own masculinity.'> Men dem-
onstrate their masculinity in order to enhance their status with their male peers, and
they demonstrate their masculinity by performing sexually.!® A perfectly explicit ex-
ample of this was the Spurr Posse Gang’s point system.!” It is an entirely recogniz-
able dynamic to anyone familiar with locker-room banter, however. When men
“score” they get “points” from their friends. The idea for this category is thus not
only that rape is instrumental to getting sex, sex is instrumental to getting respect or
status within the male community.

Category #6: Sex. Category #6 involves those acts of sexual coercion in which the
woman actually says “yes,” but her yes is a function of her very limited options. Be-
cause she says yes, [ have labeled this category “sex.” The kind of stories that make
up this category come directly from the pages of Professor Schulhofer’s book.!®
They include the high school principal who demands sex from a high school senior,
threatening to block her graduation if she refuses,!? the divorce lawyer who initiates
sexual contact from a client he knows is resistant, extremely fragile emotionally, and
under psychiatric care,2? and the therapist who initiates sex with a patient after lead-
ing her to believe that sex is an important part of the therapeutic process.2! Into this
category we might also put, if one reads the paper these days, literally hundreds of
clergymen and probably many incest cases.

What motivates these men in Category #6? That is an important question. It has
a very different answer than the same question posed for Categories #4 and #5, be-
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cause the Category #6 rapists are not engaging in sex in order to garner the esteem
that comes with sexual activity. These men cannot make their actions public. Getting
sex in the manner these men have has, for years, subjected them to severe sanction
from their governing boards, superiors, ethics panels, or school boards. These men
have not been subject to legal sanction because the victims involved consented in a
physical sense. There is no force or threat of force; there is just a power dynamic that
effectively destroys any ability the victim might have to meaningfully exercise an
autonomous choice to say no. The professional organizations, aware of that power
dynamic, make these acts sanctionable. Thus, these men cannot brag about their ex-
ploits, so their sexual encounters stay private, and they stay private because they are
condemned socially. What motivates these men to do it despite the social
condemnation?

This article will not answer that question fully, but it will suggest that what mo-
tivates these men, at the far right of the spectrum, may not be very different than what
motivates the rapists in Category #1, at the far left of the spectrum. Thus, it is the
acts that have not been illegal at all, Category #6, that may share the most with the
acts that have always been illegal, Category #1. Moreover, this article will suggest
that the motivation common to categories #1 and #6 is very different than what is
motivating the men in between.

To explain why, let us examine the social meaning of the different acts on the
spectrum. As a matter of social meaning, if not law, one can divide the spectrum into
two groups, with all of the left hand categories falling into a definition of rape, and
all of the right hand categories falling into a definition of sex.22 By dividing it as
FIGURE 2 does, it is easier to unpack what the acts are really about.23

What do these broad labels of rape and sex mean? By rape, [ mean, “intent to do
harm through sexual activity.” By sex, I mean “intent to engage in sexual activity
without necessarily doing harm.” These are not, lest anyone wonder, legal defini-
tions. The legal definition of rape is far more complicated,* and to my knowledge,
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there is no legal definition of sex. The definitions that I have given to the terms rape
and sex are social definitions. We know what I am talking about because the term
“rape” has social meaning, as does the term “sex.” The social meaning implicit in
the term rape incorporates a notion of harm toward the victim. When one rapes the
land, for instance, one harms the land, one takes from the land its ability to give life
and nourishment.*® The social meaning implicit in the term sex involves no such
notion of harm. Thus one can have sex without meaning to do harm, but one cannot
rape without meaning to do harm.

What the men in Categories #2 and #3 are doing is using sex and sexual acts as
weapons to do harm, and everyone knows it. The communicative content of the act
is purposefully degrading. In Category #2 they are trying to hurt the victim because
they perceive her as hurting them. In Category #3 they are trying to hurt the victim
because by hurting her they will be inflicting injury on other men with whom she is
associated.?

The acts in Categories #4 and #5 are actually quite different. Pathetic as it is, the
victim in these cases rarely seems to be the focus of the perpetrator’s acts. The victim
is secondary to the sex itself. Men perform these acts because the sexual act will send
a message, not to the woman whom they are raping, but to other men. The status of
the woman, whether she is completely drunk, unconscious, or petrified into paraly-
sis, is inconsequential to these men.2% In one of his projects Eugene Kanin found five
cases of women who were actually so immobilized by fear that they could not com-
municate nonconsent.”’” One might take just a moment to think about what sex would
be like in that instance. What is it that motivates a man to have sex with a woman
who is too paralyzed to say no. What can that sex be about?

The empirical and theoretical work done with these populations suggests that the
sex is about neither harming nor expressing affection for the victim.?® These men
want sex, not rape, and while they might be okay with something like lovemaking,
for the most part they cannot be bothered. What they are interested is not a relation-
ship with the woman with whom they are engaging; they are interested in the accom-
plishment of having engaged. It is that accomplishment that gives them masculinity
points with their peers.

There is a partial analogy to commodification that can be helpful here. A man in
Category #4 or #5 rapes to get something. Because he gets it without the woman’s
consent, it is akin to stealing. But it is not stealing, because what he gets is not what
she loses. He may not even want her to lose at all and, according to his world view,
it would be possible for him to gain without her losing. This illustrates an important
difference between the rape and sex categories. With rape, the gain that the perpetra-
tor is able to get, the sense of satisfaction with his act, is directly tied to how hurt the
victim is. With the sex crimes, her pain or lack thereof is irrelevant to what he is able
to take from the experience.

Where does this breakdown into rape and sex get us? For one thing, it helps us
understand how and why the law has treated these acts as it has. The crimes on the
right have not been prosecuted because they are not seen as crimes of violence, as
crimes in which there was mens rea®—or intent to do harm.2 In contrast, the crimes
on the left are seen as crimes of violence, crimes in which there was intent to do
harm, but for Categories #2 and #3, that crime has been excused because the intent
to do harm was legitimate in the circumstances. Thus, we have a jury foreman who
judged a case in which a man was charged with knifing, beating with a rock, and



BAKER: TAXONOMY, ETIOLOGY & RAPE 293

twice raping a woman dressed in a lace miniskirt and wearing no underwear, saying
“We felt she ... asked for it the way she was dressed ... [W]ith that skirt, you could
see everything she had.”30 The jury acquitted, but the foreman did not suggest that
the woman was not raped. He suggested that the rape was justified. Comparably, the
behavior of soldiers in wartime is seen as inevitable, the sexual byproduct of an in-
trinsically violent situation.3!

I think that the fact that we can unpack what is going on in Categories #2—#5 both
socially and legally is good news. It is good news because once we unpack the social
meaning, we can actually start trying to alter the social conditions and messages
from which the social meaning emanates. Thus, for Categories #2 and #3, we can
work to make clear that there is no such thing as asking for rape. It is absurd that
people think it is somehow legitimate for men to avenge any feeling of frustration
they might have when a woman makes them feel needy. It is as absurd for men to
feel offended by women’s dress as it was 40 years ago for whites in the South to feel
offended when African-Americans looked them in the eye. What is wrong is our still
current social structure in which men presume that it is somehow unfair for any
woman to have the power to affect them. As far as attempts to remedy the extent to
which the legal system has excused these acts, the following simple jury instruction
could help: “frustration, sexual attraction, flirtation, or anger, however understand-
able, can never be a legitimizing reason for coercing sex.”

In a world of equality, the combat rapes in Category #3 would drop out also. If
women were not seen as the property of men, it would make little sense to rape wom-
en as a way of aggressing against men. Anecdotal evidence, from the North Vietnam-
ese, who used women soldiers in combat, lends credence to this hypothesis. The ban
on raping women, even the enemy’s women, was enforced by the North Vietnamese
because they could not afford for their men to view their comrades as “rapable.”3?

As for the right-hand side of the spectrum, there is clearly a need to change the
social meaning of sex. As I have argued elsewhere, if we were to try to alter the so-
cial understanding of sex, by teaching our young and forcing ourselves to reject the
patterned behavior that allows us to avoid awkward and difficult conversations about
sex, we could emerge with an understanding of sex as about creating, enriching, and/
or solidifying a relationship.33 Having sex could be seen socially, like having chil-
dren is, an act of love and sacrifice—one whose benefits exist almost exclusively in
the unique relationship created by the act. The purpose of having sex, like the pur-
pose of having children, could be to create a relationship of mutual understanding,
and maybe even love, a relationship that has no currency to anyone other than those
in it.

This is not easy work. It is extraordinarily difficult work, but it is work that we
can begin to conceptualize. Once sex is seen as something that cannot be separated
from the person with whom one experiences it, her loss cannot be irrelevant to him.
Her loss is his loss. In such a world it seems unlikely that men would tie the number
of their sexual encounters to accomplishment. We simply do not think of relation-
ships in such ordinal terms.3* The need for masculine competition, if indeed it is in-
nate, can work itself out on the football field and in automobile ownership—areas
far less likely to have as byproducts the number of sexual assault victims we see to-
day. Legal reform must emphasize that the intent to do harm is not the defining char-
acteristic of rape. The defining characteristic of rape is coercion. The jury must be
instructed that “intent to have sex regardless of consent” is a self-contradictory phrase.
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This then leaves us with Categories #1 and #6 (F1G. 3). Category #6 is like Cate-
gories #4 and #5 in the extent to which the women’s enjoyment or lack thereof is ir-
relevant, but it is unlike Category #4 and #5 in that the men in Category #6 are not
using sex as a way to get the esteem of others. If we change the meaning of sex such
that everyone understands sex to be more about relationship than accomplishment,
then maybe the men in Category #6 will stop because they will understand that what
they are getting is not sex as that term will come to be culturally understood. I am
not particularly confident of that, though. My lack of confidence stems from our con-
fusion over what motivates these men in the first place. We can help eliminate the
acts in Categories #4 and #5 by making sex not equal masculinity anymore, but are
we as sure that this will help the men in Category #6, who do not seem to be getting
masculinity points out of their currently coercive practices? Nor are the Category #6
men getting what we can see the men in Categories #2 and #3 getting. They do not
necessarily intend to cause their victims pain. Instead, what these men seem to be
getting is what the men in Category #1 get, which I take to be the satisfaction of some
kind of physical urge, a pathological demand to satisfy a sexual need regardless of
the mutual desire of the participant.

Some might explain this male desire for sex devoid of relationship and commu-
nication in evolutionary terms.3> Others might explain it as a function of hormonal
differences in men and women.3% Still others would suggest that male sexual de-
mands are primarily a socially constructed aspect of patriarchy that helps routinize
male dominance.?” Whatever explains the origins of men’s “appetites” for imperson-
al sex, our task must be to teach men to overcome them, to make a desire for sex de-
void of relationship as pathological as is raping someone at gunpoint. People see
Category #1 as pathological because for most people the idea of using a gun or a
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knife to force a woman to have sex is abhorrent. From where does the horror ema-
nate, though, the gun or the forced sex? It is critical that we understand the origins
of our horror, because from the woman’s perspective, the use of a knife, gun, or fist
may not be that different than the threat of losing your therapist, your lawyer, or your
high school diploma. Various studies of women’s reactions suggest that violent,
stranger rapes and rapes by someone to whom the victim is emotionally close have
comparable negative impacts on victims.3®

If we conclude that the difference between Categories #1 and #6 is merely the
kind of weapon, it should refine our etiological inquiries and our strategies for pre-
vention. We have let the presence of the gun imply an intent to do harm and therefore
harm. In doing so, we have pathologized the gun, not the coercion, and we have ig-
nored the fact that harm comes even when there is no intent. We have also ignored
the fact that the motivating factor for the man in Category #1 may be nothing other
than the “sex” that motivates the men on the right side of the spectrum. If the moti-
vating factor is the same, it seems odd to label Category #1 as pathological “rape”
and Category #6 as understandable “sex.” Some people might read this as a conclu-
sion that the man in Category #1 is therefore not pathological. I think the inverse
conclusion is more appropriate. It is our willingness to condone the behavior on the
right-hand side of the spectrum, to accept as legitimate a desire for impersonal sex,
that we must come to view as pathological.

A world in which sex devoid of relationship was seen as pathological need not be
a world in which sexual experimentation and one-week flings cease to exist. It need
only be a world in which the two parties have communicated enough with each other
to understand that their consensual sex is a mutually desired aspect of a consensual
relationship. One-night stands and temporary relationships are acceptable as long as
neither party thinks about sex as a goal independent of the thinking, feeling, com-
municating person who shares the experience. It is the disregard for the other person
that we must see as abhorrent.

A world in which sex devoid of relationship was seen as pathological would be a
world without legal prostitution. The fact that we have labeled what prostitutes sell
as “sex” shows just how impoverished our understanding of sex is. As others have
cogently observed, what a prostitute really sells is rape.3? It is rape because, as the
accounts written by prostitutes or those who work with them clearly demonstrate,
prostitutes do not want the sex.*? A prostitute’s job is to “project” back his fanta-
sy.”*! To survive at all, prostitutes numb themselves and fake their pleasure at a cli-
ent’s demand.*? Prostitution belongs in Category #6. The commodification question
that surrounds the issue of prostitution is thus not whether sex should be bought and
sold, but whether rape should be.

Various different writers, across many decades, have argued that regardless of
whether prostitution is best conceptualized as rape, it is most honestly evaluated as
an alternative form of marriage, that is, male payment for access to female sexuali-
ty.*3 There is an important difference, though, between marriage (even if seen in the
crassest of market terms) and prostitution. Marriage involves a relationship that is
composed of more than just the sex itself, whereas prostitution institutionalizes sex
devoid of relationship. Institutionalizing impersonal sex in this manner perpetuates
a culture that condones sexual coercion because it legitimates male desire for imper-
sonal sex. It is that male desire for impersonal sex that we must work to make
pathological.
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It is far from clear that the appropriate way to delegitimate prostitution is to pun-
ish the prostitutes, however. First, it seems remarkably strange to punish rape vic-
tims, even if they did receive compensation for the rape. Second, as many have
documented, the great majority of prostitutes “enter” the profession under condi-
tions that are themselves coercive. Prostitutes start at a very young age.** Sex with
many of these women is a violation of statutory rape laws.*> Most prostitutes, some-
where between 60 and 70%, were victims of childhood sexual abuse.*® Punishing
women for “choosing” prostitution when for most of the girls involved the choice
first came when they were not even old enough to enter into a legal contract and
when their understanding of sexuality had already been horribly polluted by past
abuse seems gravely unjust. Third, what is pathological is not a young and trauma-
tized women’s “choice” to make money given the male demand for impersonal sex,
but that so many men want impersonal sex. It is the estimated 60% of American men
who have used prostitutes,47 most of whom have not been subject to childhood
abuse, most of whom are not children themselves, most of whom are not desperately
poor, and many of whom live perfectly respectable middle and upper middle class
lives, whose behavior is so problematic. As Kathleen Barry writes, “Women are in
prostitution because men buy them for sex. ... Prostitution is a male consumer mar-
ket. The intense public focus on women’s will, her choice or her ‘right to prostitute’
deflects attention from the primary fact that prostitution exists first because of male
customer demand.”*® If demand is the problem, then the solution must address the
problem of that demand. One way to address that problem is to get serious about ar-
resting and punishing the john (with a felony conviction perhaps), not the hooker.

CONCLUSION

Male demand for impersonal sex, and the perceived legitimacy of that demand,
explains not only prostitution, but a tremendous amount of rape. If we are serious
about trying to prevent rape, we must shun, shame, and ban the male demand for im-
personal sex. It is no answer to say that the male demand for impersonal sex is nat-
ural or biological or innate. We do not accept such answers for other forms of
physical violence (battery, assault, or murder, for instance) and there is no reason to
accept such answers for rape. Only by making the demand for impersonal sex itself
strange, pathological, and “other” can the law deal effectively with rape.

The law is made up of decision makers—police, prosecutors, judges, jurors, and
victims. When male demand for impersonal sex is understood as normal, those
decision makers condone coercive sex because they do not see intent to do harm.
Once we collectively see impersonal sex itself as harmful, wrong, and other, we not
only eliminate the motivations of many men who currently rape, we move into a
world in which we can finally punish those who still rape.
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