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Criminal Convictions—Balancing Risk with
Rehabilitation

by Joann Saht
ABSTRACT

The United States faces a national crisis to provide adequate care
for its aging population. A critical component of this crisis is the
nation’s inability to provide enough home health care aides to assist
with important, if not vital, long-term care needs.

This Article identifies a labor pool to help resolve this crisis: quali-
fied workers with criminal convictions. But home health care aides
with criminal convictions face an inhospitable landscape. Employers
in the health care field are risk-averse to hiring these workers.
Furthermore, most states’ laws impose permanent employment bans
on home health aides with criminal convictions.

The Article examines the warren of laws used to disqualify home
health care aides with criminal convictions. It urges policymakers to
reexamine the underlying reasons for permanently disqualifying this
potential group of employees and concludes by outlining several
legal paths that would allow employers to hire home health aides
with criminal convictions.

l. INTRODUCTION
The health care field is one of the fastest-growing employment
fields in the United States." Today, the health care industry comprises

one-seventh of the United States economy.? The United States
Department of Labor’'s Bureau of Labor Statistics projects that by

*Joann Sahl is an Associate Clinical Professor of Law at the University of
Akron School of Law. The author wants to thank Professor Jack Sahl and Assistant
Dean Charles Oldfield for their valuable comments for this article. The author is also
grateful for the diligent help of her research assistants Heather Steele and Brittney
Bush.

'See Bureau of Labor Statistics, U.S. Dep’t of Labor, Labor Force Statistics
from the Current Population Survey, https://www.bls.gov/cps/certifications-and-licen
ses.htm (last updated Jan. 18, 2019).

?Antonio Cobos, Healthcare Licensing and Credentialing: Foreseeability of
Upstream and Downstream Collateral Consequences, 14 Tex. TecH. Aomin. L.J. 57,
59 (2012).
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2026, over twenty-one million employment positions will develop in
the health care industry.> Among these, health care support positions
will predominate, and home health professionals will be in high
demand.*

Health care support constitutes one of the greatest needs in our
country. The Office for the Assistant Secretary for Planning and
Evaluation (ASPE) estimates that “[tlhe majority of Americans age
65 and older will require at least some support with activities of daily
living—things like cooking, bathing, or remembering to take
medicine.” By one estimate, seventy percent of Americans will need
long-term care for at least three years of their lives.®

Given these numbers, home health aides (HHAs) are expected to
be in the greatest demand. Home health care will be the second-
fastest growing occupation in the nation.” The Bureau of Labor
Statistics anticipates that by 2026, our country will need more than

*See Bureau of Labor Statistics, U.S. Dep’t of Labor, Occupational Outlook
Handbook: Healthcare Occupations, U.S. Bureau oF Lasor StatisTics, https:/www.bl
s.gov/ooh/healthcare/home.htm (last updated Jan. 18, 2019) (as cited in OFrice oF
THE ASSISTANT SECRETARY FOR PLANNING AND EvaLuaTion (“Aspe”), HeaLTH AND Human SEervs.,
Linking PeopLe WiTH CrimiNAL Recorps 7o EmpLoYMENT IN THE HeaLtH CaAre SecTor: 5
THings To Consiper 4 (2018), https://aspe.hhs.gov/system/files/pdf/259686/Meetingth
eDemand.pdf [hereinafter ASPE].

4Megan Denver, Garima Siwach & Shawn D. Bushway, A New Look at the
Employment and Recidivism Relationship through the Lens of a Criminal
Background Check, 55 CriminoLogy 174, 176 (2017) (“Health-care support positions
will experience the largest growth in low-wage jobs in the next decade.”). Nationally,
health care occupations are the fifth-fastest-growing occupations. Denver, Siwach &
Bushway, supra note 4, at 180.

*THe Associatep Press-Norc CenTer For PusLic Arrairs ResearcH, LoNGg-TERM
Careciving: THE Types oF Care OLber AMERICANS PROVIDE AND THE IMPACT oN WORK AND
FamiLy 2 (2017), https://www.longtermcarepoll.org/wp-content/uploads/2017/11/AP-N
ORC-Long-term-Care-2017_Caregivers_lssue-Brief.pdf.

6THE Associatep Press-Norc CeNTER FOR PusLic ArraiRs ResearcH, LoNGg-TERM
Care IN America: ExpecTations anp ReauTy 1 (2014), https://www.longtermcarepoll.org/
wp-content/uploads/2017/11/AP-NORC-Long-term-Care-2014_Trend_Report.pdf.

"CounciL oF STATE GOVERNMENTS JusTICE CEeNTER, THE CONSIDERATION OF CRIMINAL
Recorbs IN OccupationAL Licensing 2 (2015), https:/csgjusticecenter.org/wp-content/u
ploads/2015/12/TheConsiderationofCriminalRecordsinOccupationallLicensing.pdf
[hereinafter “Csa, OccurationaL Licensing”]. Home health-care aides are those persons
who are “directly employed by home health, hospice or mixed agencies and provide

. . assistance with activities of daily living (ADLs) including eating, toileting, bath-
ing, dressing and transferring” or transporting patients. GaLina KHATUTSKY ET AL.,
UnpersTanDING DirecT CARE WoRKERS: A SnAPsHOT oF Two ofF AMERICA’s MosT IMPORTANT
Joss, at vi (2011), https://aspe.hhs.gov/system/files/pdf/76186/CNAchart.pdf. “Over
60% of HHAs work in for-profit agencies; 74% work for home health agencies
rather than hospices. A small minority of HHAs work for hospice agencies and for
agencies that offer a mix of home health and hospice services.” KHATUTSKY ET AL.,
Supra note 7, at 17.
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1.2 million HHAs, a 41% increase since 2016.® The great demand
for HHAs is driven by what some experts call a “cultural shift” in
America where people prefer to age at home.®

Attracting workers to the home health field, however, is difficult.
The pay is dismal, and the work is often tedious and demanding."
One in four workers lives below the federal poverty line and over
half of them require public assistance to support themselves and
their families.” Additionally, the work is physically taxing, messy, and
potentially dangerous to workers."”> One study showed that more
than 14% of HHAs reported missing a day of work in the preceding
year because of work-related injuries.™

sASPE, supra note 3, at 4.

®See Robert Channick, “Crisis Mode”: As Boomers Age, a Shortage of
Caregivers, CHi. Tri. (Dec. 10, 2017, 1:05 AM), https://www.chicagotribune.com/bu
siness/ct-biz-caregivers-demand-aging-20171116-story.html. (“Part of the reason
that we’re seeing a growing demand for home care workers is a cultural shift for ag-
ing at home . . .”) (citation omitted).

10Channick, supra note 9 (“ ‘The working conditions can be very difficult. . . .
And they can go down the street to McDonald’s and make as much if not more
money.’ ).

"'SrepHEN CawmpeeLL, U.S. Home Care Workers: Key Facts 2 (Phi Nat'l 2018), http
s://phinational.org/wp-content/uploads/2018/08/U.S.-Home-Care-Workers-2018-PHI.
pdf. (revealing that the median income for home health worker is $15,100). Some
argue that low wages paid to HHAs is the product of racism, and the fact that for so
many years they were excluded from minimum wage laws. See Kathryn Joyce,
Home Care in Crisis, IN THese Times (Oct. 9, 2014), http://inthesetimes.com/article/
17228/home_care _in_crisis. In 2013, the Department of Labor amended its regula-
tions to require the Fair Labor Standard Acts apply to HHAs, including the minimum
wage and overtime provisions. 29 C.F.R. § 552 (2013). Additionally, women tend to
dominate this field with nearly nine of ten workers being women. CawvpgeLL, supra
note 11, at 3.

Women’s concentration in low-wage jobs has increased in recent years-and the trend is

likely to continue. More than one-third (35 percent) of women’s net gains during the

recovery from the Great Recession have been in jobs that typically pay $10.10 per hour

or less; only 20 percent of men’s job gains have been in such low wage jobs.

Joan EntmacHER ET AL, NAT'L WomeN’s Law CTr., UnberrPaiD & OverLoADED: WOMEN

In Low-WagE Joss 1 (2014), https://nwlc.org/wp-content/uploads/2015/08/final _nwic |
owwagereport2014.pdf. Additionally, “[a]ll groups of women of color are over-
represented in the low-wage workforce.” ENTMACHER ET AL. Supra note 11, at 14.

12Joyce, supra note, 11 at 5.

13

KHATUTSKY ET AL., supra note 7 at 37. The most commonly reported workplace
injuries are needle sticks, abuse/assault by a patient, falls, back injuries and other
types of personal injuries. KHaTuTSKY ET AL., SUpra note 7, at 37. The work is viewed
as messy because HHAs provide personal care to those who cannot perform basic
caretaking functions for themselves. “Residents, patients, and consumers often
have life-threatening illnesses and high levels of mortality and cognitive impair-
ment.” KHATUTSKY ET AL., Supra note 7, at 34. The taxing nature of the work is
exacerbated by the fact that the positions are not filled by young people. The aver-
age age of an HHA is 46. KHaTuTsky ET AL., Supra note 7, at 4.
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Also, an HHA position normally offers no room for the HHA to
advance in the company." Most HHAs spend their careers in entry-
level positions.' This lack of career advancement predictively results
in a high turnover rate in HHA positions.

Given the difficult working conditions and the poor pay, it is no
surprise that there remains a substantial paucity in qualified HHAs to
fill the disproportionately numerous open positions."” The workforce
shortage has been described as “unprecedented” and “desperate.”®
Others have characterized the lack of HHAs as a “crisis.”*® To fill this
gap, some economists have proposed opening the employment pool
to allow people with criminal convictions.?® This employment pool is
large because 70 to 100 million Americans have a criminal record.*

14Joyce, supra note 11, at 5.
15Joyce, supra note 11, at 5.
16KHATUTSKY ET AL., Supra note 7, at 45.

Susan Salka, Looking Ahead 2016: Workforce Takes Center Stage in Health-
care, Becker's Hosp. Review (Dec. 4, 2015), http://www.beckershospitalreview.com/h
uman-capital-and-risk/looking-ahead-2016-workforce-takes-center-stage-in-healthca
re.html.

'8 judith Graham, Severe Shortage of Home Health Workers Robs Thousands
of Proper Care, Kaiser HeaLtH News (Apr. 26, 2017), https://khn.org/news/severe-sho
rtage-of-home-health-workers-robs-thousands-of-proper-care/view/republish/.

19Channick, supra note 9.

20Dylan Minor, Nicola Persico & Deborah M. Weiss, Criminal Background and
Job Performance, 7 Iza J. Las. Pol’'y (2018), https://izajolp.springeropen.com/track/p
df/10.1186/s40173-018-0101-0, at 2 (“Individuals with criminal records represent an
untapped productivity pool.”).

21

U.S. Dep’'t oF JusTice, Survey oF State CRIMINAL HiSTORY INFORMATION SYSTEMS,
2012 (2014), https://www.ncjrs.gov/pdffiles1/bjs/grants/244563.pdf. Estimates show
nearly 20 million have felony convictions, and a larger number have a misdemeanor
conviction. Alessandro Corda, More Justice and Less Harm: Reinventing Access to
Criminal History Records, 60 How. L.J. 1, 4 (2016). They are part of the seven mil-
lion Americans seeking employment at any given time. Bureau oF LaBor StaTisTiCS,
U.S. DepP’'T oF LaBoRr, THE EmPLOYMENT SiTuaTioN—dJune 2019 (July 5, 2019), https:/www.
bls.gov/news.release/pdf/empsit.pdf. It is hard to quantify the number of people with
criminal convictions seeking employment because the Department of Labor does
not track the unemployment rate for former offenders. Megan Dunn, Locked Up and
Locked Out of the U.S. Labor Market, MonTHLy Las. Rev. (Aug. 2015), https:/www.bl
s.gov/opub/mlir/2015/book-review/locked-up-and-locked-out-of-the-u-s-labor-marke
t.htm (reviewing Steven RapHAEL, THE NEw ScarLeT LETTER? NEecoTiating THE U.S. LaBOR
Marker WitH A CriminaL Recorp (2014)). Surveys of former offenders suggest that
between 60% to 75% of them are unemployed one year after release. DevaH PAGer
& Bruce WESTERN, INVESTIGATING PRiSONER REENTRY: THE IMPACT oF CoNvICTION STATUS ON
THE EmPLOYMENT ProspPecTs ofF Young Men 1 (2009), https://www.ncjrs.gov/pdffiles1/nij/
grants/228584.pdf (final report for U.S. Department of Justice Award No. 2005-IJ-
CX-0019); Rebecca Vallas & Sharon Dietrich, One Strike and You’re Out: How We
Can Eliminate Barriers to Economic Security and Mobility for People with Criminal
Records, CTr. Am. Progess (Dec. 2, 2014), https://www.americanprogress.org/issue
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Their exclusion from the job market because of their criminal record
has an impact on our national economy. One study reported that
excluding former offenders results in the loss of goods and services
valued at 57 to 65 billion dollars.?

With the proper training and proof of rehabilitation, this group of
ready employees could fill the employment vacuum for HHAs, but
the health care field has been resistant to hiring those with criminal
convictions. In many circumstances, it has tenaciously clung to
permanent bans on hiring those with criminal convictions, even when
presented with objective proof of their rehabilitation.

This Article discusses permanent employment bans for HHAs with
criminal records.® It will review and analyze the complicated web of
laws that impose those bans and address the relevant case law. It
will then focus on Ohio and its laws as representative of the problem
facing HHAs with criminal convictions. It will conclude by urging the
government and employers to abandon permanent employment
bans for HHAs with criminal convictions. The Article will then set
forth practices that would allow the employers to consider evidence
of rehabilitation before rejecting an otherwise-qualified candidate.
These practices would expand the pool of qualified candidates to
address our country’s crises in these much-needed health care
positions.

Il. CriminaL Backgrounp CHecks IN THE HeaLtH Care FieLp

Criminal background checks are standard practice within the home
health care field. Employers conduct criminal background checks
because an HHA has contact with vulnerable populations. Khatutsky
and colleagues et. al. suggest that “a great majority of HHAs in home
health agencies work in client homes (93%). Among HHAs in hospice
agencies, almost 60% work in both client homes and inpatient
facilities such as inpatient hospices, a quarter work in client homes
only, and the rest (15%) work in inpatient facilities. Sixty-five

s/poverty/reports/2014/12/02/102308/one-strike-and-youre-out/. For further discus-
sion about the specific collateral consequences faced by those with criminal convic-
tions, see Joann Sahl, Battling Collateral Consequences: The Long Road to
Redemption, 49 Crim. L. BuLL. 383 (2013).

2 Jonn Schmitt & Kris WaRNER, CTR. Econ. & Pol’y Res., Ex-OFFENDERS AND THE
Lasor MarkeT 14 (Nov. 2010), http://cepr.net/documents/publications/ex-offenders-

2010-11.pdf.

*permanent employment disqualifications are not just an issue for HHAs. The
“ABA Inventory reports over 19,000 ‘permanent’ disqualifications that could last a
lifetime and over 11,000 ‘mandatory’ disqualifications, for which licensing agencies
have no choice but to deny a license.” MicHeLLe NaTivipap Ropricuez & BETH AVERY,
NaT’L Emp. L. ProJecTt, UNLicenseD & UnTappeD, Removing BARRIERS To STaTE OCCUPATIONAL
Licenses For PeoprLe WitH Recorps 1 (2016), https://s27147.pcdn.co/wp-content/uploa
ds/Unlicensed-Untapped-Removing-Barriers-State-Occupational-Licenses.pdf.
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percent of HHAs work in home health and hospice agencies.”®
Almost all states mandate some type of pre-employment criminal
background checks for those who “have responsibility for the safety
and well-being of children, the elderly, or individuals with
disabilities.”

Forty-eight states and the District of Columbia require background
checks for HHAs.?® Each of these states considers the criminal
background check at a different place in the employment process.
Twenty-two states require the results of the background check before
an employee can begin work.?” The remaining states allow the
employee to begin work pending the background results.?® Twelve
states continue periodic background checks after the person passes
the initial background check.?

24KHATUTSKY ET AL., Supra note 7, at 18.
?°34 U.S.C.A. § 40102 (2018).

*®ALa. Cope § 38-13-11 (2019); Araska Apmin. Cope tit. 7, § 10.900 (2019); Ariz.
Rev. Star. AnN. § 36-411 (2019); Ark. Cope AnN. § 20-38-103 (2019); CaL. HealtH &
Sarety Cope ANN. § 1796.19 (2019); CoLo. Rev. Stat. Ann. § 25-27.5-107 (2019);
ConnN. GEN. Stat. AnN. § 19a2-491d (2019); DeL. Cope Ann. tit. 16, § 1145 (2019); D.C.
Cope AnN. § 44-552 (2019); Fra. Stat. Ann. § 400.512 (2019); Hawai Rev. Star. Ann.
§ 321-15.2 (2019); IoaHo Cope AnN. § 56-1004A (2019); 225 ILL. Comp. STaT. ANN. 46
(2019); Inp. Cope AnN. 16-27-2 (2019); lowa Cobe Ann. § 135C.33 (2019); Kan. Stam.
ANN. § 65-5117 (2019); 902 Kv. Aomin. Reas. § 20:081 (2019); La. Stat. Ann.
§ 40:1203.2 (2019); Me. Rev. Stat. tit. 22, § 1812-G (2019); Mp. HeaLtH-Gen. Cope
ANN. § 19-1901 (2019); 105 Cope Mass. Reas. 155.010 G(3) (2019); MicH. Comp. Laws
AnNN. § 333.27013A (2019); Minn. Star. Ann. § 245C.03 (2019); Miss. Cope AnN. § 43-
11-13 (2019); Mo. Rev. Star. Ann. § 192.2495 (2019); Nes. Rev. Star. Ann. § 71-6603
(2019); Nev. Rev. Star. Ann. § 449.123 (2019); N.H. Rev. Stat. Ann. § 151:2-d (2019);
N.J. Star. AnN. § 45:11-24.3 (2019); N.M. Aomin. Cope 7.1.9 (2019); N.Y. Cowmp. Cobes,
R. & Reas. tit. 10, § 402.4 (2019); N.C. Gen. Stat. Ann. § 131E-265 (2019); N.D.
Cent. Cope ANN. § 12.1-33-02.1 (2019); Onio Aomin. Cope 3701-60-04 (2019); OkLa.
Star. AnN. tit. 63, § 1-1947 (2019); Or. Aomin. R. 333-027-0064 (2019); Pa. Stat. AnN.
tit. 35, § 10225.502 (2019); R.l. Gen. Laws § 23-17-34 (2019); S.C. Cope AnN. § 44-
7-2910 (2019); Aomin. R. S.D. § 67:54:06:08 (2019); Tenn. Cope Ann. § 63-1-116
(2019); Tex. HealtH & SareTy Cope Ann. § 142.004 (2019); Utan Aomin. Cope R432-35
(2019); V1. Aomin. Cope 12-4-205:5 (2019); Va. Cope Ann. § 32.1-162.9:1 (2019);
WasH. Rev. Cope Ann § 43.43.837 (2019); W.Va. Copg, § 16-49-3 (2019); Wis. Star.
§ 50.065 (2019); Wyo. Star. Ann. § 7-19-201 (2019). Georgia and Montana do not
require background checks.

*"Brian P, Ritchie, Acting Deputy Inspector General Dep’t of Health and Hum.
Serv., Memorandum Report: Nationwide Program for National and State Background
Checks for Long-Term-Care Employees—Results State Requirements for Conduct-
ing Background Checks on Home Health Agency Employees, OEI-07-14-00131, at
1 (May 29, 2014), https://oig.hhs.gov/oei/reports/oei-07-14-00131.pdf [hereinafter
Richie memo].

28F%itchie memo, supra note 27, at 1.

**Ritchie memo, supra note 27, at 1.
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States use different methods to conduct background checks.
Twenty-eight states check both statewide records and FBI records.*
The remaining states use only statewide criminal records to conduct
the search.”

Although the states are responsible for conducting background
checks, the federal government has an interest in these searches
because a large number of HHA services are funded by the federal
government.® In 2012, “HHAs provided services to approximately
3.5 million Medicare beneficiaries, averaging 34 visits per beneficiary.
Medicare paid nearly 18.5 billion dollars for HHA services that year.”*

Recognizing the importance of thorough background checks,
Congress established the Nationwide Program for National and
State Background Checks on Direct Patient Access Employees of
Long-Term Care Facilities and Providers in the Patient Protection
and Affordable Care Act (National Background Program).** The
statute codifying the program required the Secretary of Health and
Human Services to “establish a program to identify efficient, effec-
tive, and economical procedures for long term care facilities or
providers to conduct background checks on prospective direct
patient access employees on a nationwide basis.”® The program,
administered by the Centers for Medicare and Medicaid Services
(CMS), awarded grants to twenty-five states totaling more than fifty
million dollars.*

The grant required each state to conduct a background search us-
ing three methods: 1) a search of state abuse and neglect registries

30F{itchie memo, supra note 27, at 4. The states are Delaware, the District of
Columbia, Florida, Idaho, lllinois, Michigan, Mississippi, Nevada, New York,
Oklahoma and Utah. Four states (South Carolina, Ohio, North Carolina, and
Arkansas) only require FBI check if certain criteria are met. Ritchie memo, supra
note 27, at 4.

¥ Ritchie memo, supra note 27, at 4. Arizona, Maine, Maryland, Missouri, New
Hampshire, Oregon, Virginia and Wisconsin conduct a statewide records search on
all individuals. Ritchie memo, supra note 27, at 4. California, lowa, Kansas,
Louisiana, Rhode Island, Texas and Vermont conduct the background search on
selected individuals. Ritchie memo, supra note 27, at 4. Tennessee only checks for
sex offenses and adult or elder abuse. Ritchie memo, supra note 27, at 4.

*There is no federal law that requires a background check prior to hiring an
HHA. Ritchie memo, supra note 27, at 2.

Ritchie memo, supra note 27, at 3.
%42 U.S.C.A. § 1320a-7 (2018).
%42 U.S.C.A. § 1320a-7(a) (2018).

36Fiitchie memo, supra note 27, at 3. The states receiving grants: Alaska,
California, Connecticut, Delaware, District of Columbia, Florida, Georgia, Hawaii, II-
linois, Kentucky, Maine, Maryland, Michigan, Minnesota, Missouri, Nevada, New
Hampshire, North Carolina, Ohio, Oklahoma, Oregon, Puerto Rico, Rhode Island,
Utah, and West Virginia. See Orrice oF THE INsPECTOR GEN., DEP'T OF HEALTH & Hum.
SeRrv., NationaL Backgrounp CHeck PrograMm FOR Long-Term CARe EmpLOYEES: INTERIM
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and databases; 2) a check of state criminal history records, and 3) a
check of FBI records by fingerprint search.’” Four years after the
grants were first awarded, CMS conducted a survey of the grant
recipients. It requested information on the stage of implementation in
each state and the success of the background check process.*® Only
six states provided sufficient data on potential employees disquali-
fied because of their criminal record.® The states reported that three
percent, over 30,000 people, had been disqualified from a position
because of their criminal record.*

Three years later, the disqualifications climbed. By 2019, with
eight states now reporting, the background checks disqualified
80,000 people.*’ Even though the reports come from a small percent-
age of states, they are indicative of the level of those disqualified for
HHA positions based on their criminal convictions.*

Background checks and their resulting disqualifications do not
treat all equally. Background checks for HHAs disproportionately
impact women because women dominate the home health aide
field. In 2012, 91 percent of home health-care aides were women.*

ReporT 16 (2016), https://oig.hhs.gov/oei/reports/oei-07-10-00420.pdf [hereinafter
Oic INTERIM REPORT].

016 INTERIM ReporT, supra note 36, at 16.
380IG INTERIM REPORT, Supra note 36, at 2.

*0ie InTERIM RePorT, supra note 36, at 9. Those states are Alaska, District of
Columbia, Florida, Michigan, New Mexico, and Oklahoma. Oic INTERIM REPORT, Supra
note 36, at 9.

4OOIG INTERIM REPORT, supra note 36, at 10. The survey asked the states to
report disqualifications for ten job types: skilled nursing facilities, nursing facilities,
home health agencies, providers of hospice care, long-term-care hospitals, provid-
ers of personal care service, providers of adult day care, residential care providers
that arrange for, or directly provide long-term-care services, intermediate care facili-
ties for the mentally retarded, and any other facility or provider of long-term-care
services that a State determines to be appropriate. Oic INTERIM RePoRT, supra note
36, at 3. While the survey did not focus specifically on HHAs, it reflects the ongoing
difficulty that HHAs and others in the health care field face when they have a
criminal conviction and apply for a job.

41OFFICE oF THE InsPECTOR GEN., DEP'T OF HEALTH & Hum. SERV., NATIONAL BACKGROUND
CHeck ProGgraM FOR LoNg-TERM-CARE PRroviDERs: ASSESSMENT oF STATE PROGRAMS
ConcLubep Between 2013 anp 2016 (OEI-07-16-00160), at 9 (2019), https:/oig.hhs.g
ov/oei/reports/oei-07-16-00160.pdf (reporting on background checks completed
from 2013 to 2016) [hereinafter “Oic Assessment RepoRT”].

016 AssESSMENT ReprorT, supra note 41, at 9. The report contains one sentence
about the impact of the program as follows: “none of the States reported a reduc-
tion in available workforce for long-term care facilities or providers as a result of the
Program.” Oic Assessment RerorT, supra note 41, at 9. It is unclear what question
the states were asked to provide this information, or if their failure to offer the
information was recorded as no impact on the available workforce.

®Denver et al., supra note 4, at 176.
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Most are low-income because “[l[Jow-income women cluster in
caregiving and customer service work.”*

Women’s crimes also differ from those committed by men and
those crimes tend to be more disqualifying for HHA positions.
Women are more likely “than men to be arrested and convicted for
low-level, non-violent offenses.” Most of these low-level offenses
involve drugs or property crimes.* These drug and property crimes
often operate as disqualifying offenses for HHAs.*

There is also evidence that women with criminal records are
treated more negatively by employers than men with criminal
records. Women who have been incarcerated have lower job rates
than men who have been incarcerated.”® One study found that upon
release, men were likely to be working full-time in skilled manual
trades while released women were working part-time in retail or food
services.*

This same gender disparity seems to exist for online applications.
One recent study found that for those submitting an online applica-
tion for an entry-level position, being incarcerated does not influence
an employer’s response to men as much as it does for woman.*
The authors attributed this difference to the fact that “women with a
prison record are seen as having committed two offenses, one
against the law and one against social expectations of how women
are supposed to behave.”™' By contrast, incarcerated men do not
suffer this same “punishment.”®

This disparate treatment is troubling given the social science

“Jesse Krohn & Jamie Gullen, Mothers in the Margins: Addressing the
Consequences of Criminal Records for Young Mothers of Color, 46 U. BaLt. L. Rev.
237, 245 (2017).

*®Krohn & Gullen, supra note 44, at 241.
46Krohn & Gullen, supra note 44, at 243.
“See infra note 69.

48Denver et al., supra note 4, at 177.

49NANCY G. La VienE, Lisa E. Brooks & TrRACEY L. SHOLLENBERGER, URBAN INST.,
WomeN oN THE Outsipe: UNDERSTANDING THE ExPERIENCES OF FEMALE PRISONERs RETURNING
To HousTon, Texas 80 (2009), https://www.urban.org/sites/default/files/publication/
30401/411902-Women-on-the-Outside-Understanding-the-Experiences-of-Female-P
risoners-Returning-to-Houston-Texas.PDF.

*Scorr H. Decker, Cassia Spohn, Natalie R. Ortiz, & Eric Hedberg, CriminaL
Stigma, Race, GENDER AND EMPLOYMENT: AN ExPANDED AsSESSMENT oF THE CONSEQUENCES OF
IMPRISONMENT FOR EmPLOYMENT 57 (2014), https://www.ncjrs.gov/pdffiles1/nij/grants/
244756.pdf (final report for U.S. Dep’t of Just. Award No. 2010-MU-MU-0004). The
study found a distinct difference in the employer call backs based on gender: men
would have been called back at a 57% rate, and women at only 30%. Decker et al.,
supra note 50, at 57.

*Decker et al., supra note 50, at 57.
52Decker et al., supra note 50, at 57.
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around women’s desistance from crime versus their male
counterparts. The “transition from adolescence into adulthood is as-
sociated with desistance for women, but not for men, meaning that
women desist earlier than men do, typically as a result of important
life transition events.”® Even though women abandon their criminal
behavior earlier than men, they still suffer the disproportionate effect
of having a criminal record.

The background checks and resulting disqualifications may have
another, more personal, consequence for HHAs. Disqualification
based on a criminal record may eliminate likely caregivers who are
given the legal responsibility to care for other family members. “The
exclusion of family members and legally responsible relatives as
paid workers based on a criminal records check may clash with daily
realities. Presumably, family members already have a relationship
with the individual and may currently be providing informal as-
sistance that will persist, regardless of criminal findings.”*

The background checks do limit the pool of applicants for posi-
tions in the health care field. In January 2012, The Department of
Health and Human Services, Office of Inspector General, released a
report reflecting a survey of administrators hiring long-term-care
employees.® In its report, “twenty-three percent of administrators
believed that their organizations’ background check procedures
reduced the pool of prospective employees.”® Additionally, the
administrators recognized some potential employees may not even
apply for the job because they learn there is a background search
process.”” They recognize that their convictions might, rightly or
wrongly, be an impediment to finding employment as a home health
aide.®®

This belief is confirmed by work done at the University of Akron

*Denver et al., supra note 4, at 197.

*Sara GaLantowicz, Suzanne Crisp, Naomi Karp & Jean Accius, Aarp Pus. Pol’y
INsT. SaFe AT Home? DeveLoring ErFFecTive CRIMINAL BackaRounD CHecks AND OTHER SCREEN-
ING Pouicies For Home Care 27 (2010) (“[D]ata on elder abuse show that the most
common category of abusers is family members. Most of the common law rules
granting parental and spousal immunity in abuse cases have been overruled. Fam-
ily members excluded from paid employment due to criminal convictions may well
continue to have informal direct access to the program participant.”).

*Stuart Wright, Deputy Inspector General for Evaluations and Inspections,
Dep’t of Health and Hum. Serv., Memorandum Report: Nationwide Program for
National and State Background Checks for Long-Term-Care Employees—Results of
Long-Term-Care Provider Administrator Survey, OEI-07-10-00421, (Jan. 19, 2012),
https://oig.hhs.gov/oei/reports/oei-07-10-00421.pdf [hereinafter “Wright memo”].

56Wright memo, supra note 55, at 2.
57Wright memo, supra note 55, at 2.

%8For a further discussion of disqualifying convictions for HHAs, see infra notes
64-98 and accompanying text.
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School of Law (UA). UA hosts a free monthly reentry clinic to assist
job applicants with remedies to ameliorate the collateral conse-
guences of their criminal convictions.*® One remedy the clinic offers
is a Certificate of Qualification for Employment (CQE).* The CQE is
court-issued and operates to lift mandatory job disqualifications that
arise because of a criminal conviction. It permits an employer to
consider the HHA applicant on a case-by-case basis. The CQE
would allow an HHA to apply for a job where she was disqualified
because of her conviction.®'

The largest single group looking for a CQE at the UA clinics are
those who want to work in the medical field. Between January 2014
and June 2019, 1,372 people completed a CQE petition with the
clinic.%® Of those, 235 sought a CQE to work in the medical field.
Eighty-five of them, or 5.9%, needed a CQE to help them find
employment as a home health aide.®®

As this section has demonstrated, if someone with a criminal
conviction chooses to work as an HHA, they undoubtedly will face a
thorough background screening process. Once the employer finds
their conviction, what happens next? The answer is simple: in most
states, they may never be able to progress past the application
process to prove their worth for the HHA position.

IIl. HeactH Care ano Manpbatory EmpLoYMENT Bans - A STaTuTORY
OVERVIEW

Thirty-eight states have laws that bar employment for HHAs with a
criminal conviction, but there is no consistency across states in the
criminal offenses that operate as a mandatory disqualification.®* This
inconsistency makes it difficult for someone with a criminal offense

59.‘?eem‘ry Clinic, Univ. oF AkroN ScHooL oF Law, https://www.uakron.edu/law/curr
iculum/clinical-programs/reentry.dot. The clinic remedies include judicial sealing
(OHio Rev. Cope § 2953.32) and a Certificate of Qualification for Employment (Onio
Rev. Cope § 2953.25).

*®Onio Rev. Cope § 2953.25.

* Omio Rev. Conk. § 2953.25. For a further discussion of the CQE, see infra
notes 124—129 and accompanying text.

62.‘?eem‘ry Clinic, supra note 59 (charts with clinic statistics on file with author).
63Fw’eem‘ry Clinic, supra note 59 (charts with clinic statistics on file with author).

% ALa. Cope § 38-13-4; ALaska Aomin. Cope tit. 7, § 10.905; Ariz. Rev. Stat. AnN.
§ 41-1758.03; Ark. Cope § 20-38-105; CaL. HeautH & Sarety Cope Ann. § 1522; Conn.
Gen. Stat. Ann. § 19A-491d; DeL. Cope AnN. tit. 16, § 1145; Fra. Star. Ann. § 435.04;
Hawan Rev. Star. Ann. § 321-15.2; Ipano Apomin. Cope R. 16.05.06.210; 225 .. Cowmr.
StaT. ANN. 46; Inp. Cope Ann. 16-27-2-5; lowa Cope Ann. § 135C.33; Kan. Stat. AnN.
§ 65-5117; 902 Kv. AomiN. Recs. § 20:081; La. Star. Ann. § 40:1203.3; Me. Rev. Stat.
tit. 22, §1812-G; 105 Cope Mass. Recs. 155.010 G(3); MicH. Comp. Laws ANN.
§ 333.20173A; Minn. Stat. ANN. § 245C.15; Miss. Cope AnN. § 43-11-13; Mo. Rev.
Star. ANN. § 192.2495; Nes. Rev. Star. Ann. § 71-6603; Nev. Rev. Star. Ann. § 449.174;
N.J. S7at. AnN. § 45:11-24.3; N.M. Star. Ann. § 29-17-5; N.Y. Cowmpr. Copkes, R. & Reas.
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to assess the obstacles they might encounter in finding HHA
employment.

Most states have a statutory list of mandatory disqualifying
offenses. Most recognize an expected list of serious disqualifying of-
fenses, but even these offenses are not consistent across the states.
Of the thirty-eight states that have identified offenses warranting
mandatory disqualification, twenty-six recognize murder® and abuse
of a child or the elderly.®® Twenty-six states recognize manslaughter
as a disqualifying offense®” and twenty-five consider sex crime
convictions disqualifying as well.®® Some, but not all, have identified

tit. 10, § 402.7; N.C. Gen. Star. Ann. § 131E-265; Onio Aomin. Cope 3701-881; Okta.
Star. Ann. tit. 63, § 1-1947; Or. Aomin. R. 333-027-0064; R.l. Gen. Laws § 23-17-37;
Tex. Heautn & Sarety Cope Ann. § 250; Utan Aomin. Cobe R432-35; Va. Cobe ANN.
§ 32.1-162.9:1; WasH. Rev. Cope Ann. § 43.43.842; W. Va. Copk, § 16-49-1; Wis. Stat.
§ 50.065.

®ALA. Cope § 38-13-4; ALaska Apomin. Cooe tit. 7, § 10.905; Ariz. Rev. Star. AnN.
§ 41-1758.03; Ark. Cope § 20-38-105; FLA. Star. AnN. § 435.04; Hawan Rev. Stat. AnN.
§ 321-15.2; IpaHo ApmiN. Cope R. 16.05.06.210; 225 l.L. Comp. STaT. ANN. 46; KaAN.
Star. ANN. § 65-5117; La. Star. Ann. § 40:1203.3.; Minn. Stat. Ann. § 245C.15; Miss.
CopE AnN. § 43-11-13; Mo. Rev. Stat. AnN. § 192.2495; Nev. Rev. Stat. Ann. § 449.174;
N.J. S7ar. Ann. § 45:11-24.3; N.M. Star. Ann. § 29-17-5; N.Y. Cowmpr. Copes, R. & Reas.
tit. 10, § 402.7; N.C. Gen. Stat. Ann. § 131E-265; Onio Aomin. Cope § 3701-881; Or.
Aomin. R. 333-027-0064; R.l. Gen. Laws § 23-17-37; Tex. Heaurtn & Sarety Cope ANN.
§ 250; Utan Apmin. Cope R432-35; Va. Cope AnN. § 32.1-162.9:1; WasH. Rev. Cobe
ANN. § 43.43.842; Wis. Star. § 50.065.

%8 ALa. Cope § 38-13-4; Araska Apmin. Cope tit. 7, § 10.905; Ariz. Rev. Stat. Ann.
§ 41-1758.03; Ark. Cope § 20-38-105; CaL. Heaith & Sarety Cope AnN. § 1522; Fra.
Star. AnN. § 435.04; Hawan Rev. Star. Ann. § 321-15.2; Ipano Aomin. Cope R. 16.05.06.
210; 225 ILL. Comp. STaT. ANN. 46; InD. Cobe ANN. 16-27-2-5; Kan. STaT. Ann. § 65-5117;
902 Ky. AomiN. Reas. § 20:081; La. Star. Ann. § 40:1203.3; Me. Rev. Stat. Tit. 22,
§ 1812-G; 105 Cope Mass. Reags. 155.010 G(3); Miss. Cope AnN. § 43-11-13; Mo. Rev.
Star. ANN. § 192.2495; Nev. Rev. Star. Ann. § 449.174; N.M. Star. Ann. § 29-17-5; N.Y.
Cowmp. Copes, R. & Reas. tit. 10, § 402.7; Onio Aomin. Cope § 3701-881; R.l. Gen. Laws
§ 283-17-37; Tex. Heautn & Sarety Cope Ann. § 250; Utan Apmin. Cope R432-35; Va.
CopEe Ann. § 32.1-162.9:1; Wis. Star. § 50.065.

ALA. Cope § 38-13-4; ALaska Aomin. Cooe tit. 7, § 10.905; Ariz. Rev. Star. AnN.
§ 41-1758.03; Ark. Cope § 20-38-105; Fra. Star. AnN. § 435.04; Hawail Rev. Stat. AnN.
§ 321-15.2; IpaHo Apmin. Cope R. 16.05.06.210; 225 I.L. Comp. Stat. ANN. 46; Kan.
S7aT. AnN. § 65-5117; LA. Stat. Ann. § 40:1203.3; Minn. Stat. Ann. § 245C.15; Miss.
Cope AnN. § 43-11-13; Mo. Rev. Star. AN, § 192.2495; Nev. Rev. Stat. Ann. § 449.174;
N.J. S7ar. AnN. § 45:11-24.3; N.M. Star. Ann. § 29-17-5; N.Y. Cowmpr. Copes, R. & Reas.
tit. 10, § 402.7; N.C. Gen. Stat. AnN. § 131E-265; Onio Apmin. Cobe 3701-881; Or.
Aomin. R. 333-027-0064; R.l. Gen. Laws § 23-17-37; Tex. Heaurn & Sarety Cope ANN.
§ 250; Utan Apmin. Cope R432-35; VaA. Cope Ann. § 32.1-162.9:1; WasH. Rev. Cobe
AnN. § 43.43.842; Wis. Star. § 50.065.

®ALa. Cope § 38-13-4; ALaska Apmin. Cope tit. 7, § 10.905; Ariz. Rev. StaT. AnN.
§ 41-1758.03; Ark. Cope § 20-38-105; CaL. Heaith & Sarety Cope AnN. § 1522; Fra.
Stat. ANN. § 435.04; Hawai Rev. Stat. Ann. § 321-15.2; 225 [L. Comp. STat. ANN. 46;
Kan. Star. Ann. § 65-5117; 902 Ky. Aomin. Reas. § 20:081; La. Star. Ann. § 40:1203.3;
Minn. STaT. AnN. § 245C.15; Miss. Cope ANN. § 43-11-13; Mo. Rev. Stat. AnN.
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as disqualifying offenses assault,*® kidnapping,™ arson,” rape,” rob-
bery,” and the sale of a controlled substance.™

§ 192.2495; Nev. Rev. Stat. AnN. § 449.174; N.J. Star. AnN. § 45:11-24.3; N.M. Star.
AnN. § 29-17-5; N.Y. Compr. Copes, R. & Reas. tit. 10, § 402.7; N.C. Gen. Stat. AnN.
§ 131E-265; Onio Aomin. Cope 3701-881; Or. Aomin. R. 333-027-0064; Va. Cobe ANN.
§ 32.1-162.9:1; WasH. Rev. Cope AnN. § 43.43.842; Wis. Star. § 50.065.

69Twenty-one states recognize assault as a disqualifying offense. ALaska AbMmIN.
Corpe tit. 7, § 10.905; Ariz. Rev. Stat. Ann. § 41-1758.03; Ark. Cope § 20-38-105; Fra.
Star. ANN. § 435.04; Hawail Rev. Stat. Ann. § 321-15.2; 225 ILL. Comp. STat. AnN. 46; LA.
Stat. ANN. § 40:1203.3; MINN. STat. Ann. § 245C.15; Miss. Cope. Ann. § 43-11-13; Mo.
Rev. Stat. Ann. § 192.2495; Nev. Rev. Star. Ann. § 449.174; N.J. STat. Ann. § 45:11-
24.3; N.M. Stat. AnN. § 29-17-5; N.C. Gen. Stat. Ann. § 131E-265; Onio Apmin. Cobpe
3701-881; Or. Apmin. R. 333-027-0064; R.l. Gen. Laws § 23-17-37; Tex. Heauth &
SareTy Cope AnN. § 250; UtaH Apmin. Cope R432-35; Va. Cope Ann. § 32.1-162.9:1;
WasH. Rev. Cobe AnN. § 43.43.842. But the states do not treat all assault convictions
the same. While most of the twenty-two states require it to be a felony, three
states—Arizona, Arkansas and North Carolina—would find an assault misdemeanor
conviction enough to warrant a permanent employment disqualification.

70. . . . . s

Twenty states recognize kidnapping as a disqualifying offense. ALaska Abmin.
Cope tit. 7, § 10.905; Ariz. Rev. Star. Ann. § 41-1758.03; Ark. Cope § 20-38-105; FLa.
StaT. ANN. § 435.04; Hawan Rev. Stat. Ann. § 321-15.2; IpaHo, Abmin. Cope R. 16.05.06.
210; 225 I.. Cowmp. Stat. AnN. 46; La. Star. Ann. §40:1203.3; MiNN. StTat. AnN.
§ 245C.15; Mo. Rev. Star. Ann. § 192.2495; N.J. Stat. AnN. § 45:11-24.3; N.M. Stat.
AnN. § 29-17-5; N.Y. Cowmpr. Copes, R. & Reas. tit. 10, § 402.7; N.C. Gen. Star. AnN.
§ 131E-265; Onio Aomin. Cope 3701-881; Or. Aomin. R. 333-027-0064; Tex. HealtH &
Sarety Cope AnN. § 250; Utan Apmin. Cobe R432-35; Va. Cope AnN. § 32.1-162.9:1;
WasH. Rev. Cobe AnN. § 43.43.842.

"'Nineteen states recognize arson as a disqualifying offense. ALaska AbmiN.
Cope tit. 7, § 10.905; Ariz. Rev. Star. Ann. § 41-1758.083; Ark. Cope § 20-38-105; Fra.
StaT. ANN. § 435.04; Hawai Rev. Stat. Ann. § 321-15.2; IpaHo Aomin. Cope R. 16.05.06.
210; 225 I.. Cowmp. Stat. AnN. 46; La. Star. Ann. §40:1203.3; MINN. STat. ANN.
§ 245C.15; Miss. Cope AnN. § 43-11-13; Mo. Rev. Stat. Ann. § 192.2495; N.Y. Cowmp.
Copes, R. & Reas. tit. 10, § 402.7; N.C. Gen. Star. Ann. § 131E-265; Or. Aomin. R.
333-027-0064; R.l. Gen. Laws § 23-17-37; Tex. Heauth & Saretry Cope AnN. § 250;
UrtaH Apmin. Cope R432-35; Va. Cope AnN. § 32.1-162.9:1; WasH. Rev. Cope AnN.
§ 43.43.842.

"Nineteen states recognize rape as a disqualifying offense. ALa. Cope § 38-
13-4; Ariz. Rev. Star. AnN. § 41-1758.03; Ark. Cope § 20-38-105; CaL. HeatH &
SareTy Cope ANN. § 1522; Fra. Stat. Ann. § 435.04; Hawai Rev. Star. Ann. § 321-15.2;
IpaHo ApmiN. Cope R. 16.05.06.210; Inp. Cope AnN. 16-27-2-5; Kan. STat. AnN. § 65-
5117; 902 Kv. Aomin. Recs. § 20:081; Miss. Cope Ann. § 43-11-13; Or. Aomin. R. 333-
027-0064; R.l. Gen. Laws § 23-17-37; Tex. HeautH & Sarety Cope AnN. § 250; UTaH
Apmin. Cope R432-35; Va. Cope AnN. § 32.1-162.9:1; WasH. Rev. Cope AnNN.
§ 43.43.842; Wisconsin, Wis. Star. § 50.065.

73 . . .

Seventeen states recognize robbery as a disqualifying offense. ALaska AbmiN.
Coope tit. 7, § 10.905; Ariz. Rev. Stat. Ann. § 41-1758.083; Ark. Cope § 20-38-105; FLa.
Star. AnN. § 435.04; Hawan Rev. Star. Ann. § 321-15.2; 225 I, Comp. Stat. AnN. 46;
902 Kv. AomiN. Reas. § 20:081; La. Stat. Ann. § 40:1203.3; Miss. Cobe AnN. § 43-11-
13; Mo. Rev. Stat. Ann. § 192.2495; N.J. Stat. Ann. § 45:11-24.3; N.C. Gen. Stat. Ann.
§ 131E-265; Or. Aomin. R. 333-027-0064; R.l. Gen. Laws § 23-17-37; Utan Abmin.
Cope R432-35; Va. Cope AnN. § 32.1-162.9:1; WasH. Rev. Cope Ann. § 43.43.842.
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States do not limit mandatory employment disqualification to only
the most serious offenses. The state-identified bars are plentiful and
far-ranging; they include more than forty offenses.” For example,
some states prohibit an employer from hiring an HHA if they have
been convicted of criminal damaging,” drug possession,” theft,”® or
prostitution.™

These offenses—criminal damaging, drug possession, theft, and
prostitution, as well as assault—disproportionately impact African-
American HHA job candidates. African-Americans get arrested at a
higher rate for these offenses.®® According to a recent study, the ar-
rest rate for African-Americans was twice that of whites for drug pos-
session, simple assault, theft, and vandalism.®" It also found the ar-
rest rate for prostitution was five times higher for African-Americans

"Sixteen states recognize sale of a controlled substance as a disqualifying of-
fense. ALA. Cope § 38-13-4; Ariz. Rev. Star. Ann. § 41-1758.03; Ark. Cope § 20-38-
105; FLA. Star. ANN. § 435.04; Hawan Rev. Star. Ann. § 321-15.2; 225 . Comp. Stat.
ANN. 46; 902 Ky. AomiN. Recs. § 20:081; La. Star. Ann. § 40:1203.3; Miss. Cope AnN.
§ 43-11-13; Mo. Rev. Stat. Ann. § 192.2495; N.J. Stat. Ann. § 45:11-24.3; N.M. Stat.
AnN. § 29-17-5; N.Y. Cowmpr. Copes, R. & Reas. tit. 10, § 402.7; N.C. Gen. Star. AnN.
§ 131E-265; R.I. Gen. Laws § 23-17-37; WasH. Rev. Cobe Ann. § 43.43.842.

"The bars include the following crimes: battery, burglary, child endangering/
neglect, child abandonment, computer crimes, coercion, cruelty to animals, criminal
damaging, crimes against a child, driving while intoxicated, domestic violence,
escape, failure to report abuse of elderly, forgery, firearms, fraud/money laundering/
extortion, false imprisonment, gang activity, human trafficking, indecency, incest,
identity theft, kidnapping, Medicaid/Medicare fraud, negligent homicide, drug pos-
session, prostitution, promoting prostitution, resisting arrest, riot, stalking, threaten-
ing or intimidating, theft, voyeurism, welfare fraud, and offenses in 42 U.S.C.A.
§ 1320a-7. See supra note 64.

"®Ariz. Rev. STa. § 41-1758.03; Ark. Cobe Ann. § 20-38-105.

" ARiz. Rev. STaT. ANN. § 41-1758.03; Ark. Cope AnN. § 20-38-105; Hawail Rev.
Star. Ann. § 321-15.2; 902 Ky. Apmin. Reas. § 20:081; Miss. Cope Ann. § 43-11-13;
Mo. Rev. Star. Ann. § 192.2495; N.J. Stat. Ann. § 45:11-24.3; N.Y. Cowmpr. Copes, R. &
Reas. tit. 10, § 402.7; R.I. Gen. Laws § 23-17-37.

" ARiz. Rev. STaT. ANN. § 41-1758.03; Ark. Cope ANN. § 20-38-105; FLA. StaT. AnN.
§ 435.04; Hawan Rev. Stat. Ann. § 321-15.2; 225 |L. Comp. Star. AnN. 46; 902 K.
Apwmin. Recs. § 20:081; La. Star. AnN. § 40:1203.2; Mo. Rev. Stat. Ann. § 192.2495;
N.J. Stat. Ann. § 45:11-24.3; N.C. Gen. Stat. Ann. § 131E-265; Or. Aomin. R. 333-
027-0064; R.l. Gen. Laws § 23-17-37.

"Ariz. Rev. Star. ANN. § 41-1758.03; Ark. Cope AnN. § 20-38-105; FLa. Star. AnN.
§ 435.04; Iparo Aomin. Cope R. 16.05.06.210; 225 ILL. Comp. STat. ANN. 46; MINN. STAT.
ANn. § 245C.15; N.C. Gen. Stat. Ann. § 131E-265; UTaH Apmin. Cope R432-35; V.
ApmiN. Cope 12-4-205:5; WasH. Rev. Cope Ann. § 43.43.842.

80Megan Stevenson & Sandra Mayson, The Scale of Misdemeanor Justice, 98
B.U. L. Rev. 731, 769 (2018).

#'Stevenson & Mayson, supra note 80, at 769.
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than for whites.®* A higher arrest rate logically results in higher
conviction rates for African-Americans for these offenses. As one
author noted, “barriers, such as offense-based disqualifications, rest
on a shaky foundation—a criminal justice system born of systemic
racism.”®

Even if an HHA has mitigating circumstances that can explain her
disqualifying conviction, states are inconsistent in allowing the ap-
plicant to offer any evidence of rehabilitation. Twenty states provide
some process for an applicant to offer evidence of rehabilitation and
mitigating circumstances to show their worthiness for the position,
notwithstanding their conviction.®* These states consider a variety of
factors that include the circumstances and seriousness of the of-
fense,® the elapsed time since the offense occurred,® the age of the
person at the time of the offense,®” the age and level of harm to the

®Stevenson & Mayson, supra note 80, at 759.

Bwilliam J. Wilson, Disciplinary Guidelines for Applicants and Licensees with
Criminal Histories: The Need for Uniformity, 8 J. Nursina Rec. 49, 58 (2017). Race
affects employment decisions for those with criminal convictions. In 2012, the Equal
Employment Opportunity Commission (EEOC) issued a guidance on the use of
convictions in employment decisions. The EEOC stated that, as the underpinning
for the guidance, “[n]ational data supports a finding that criminal record exclusions
have a disparate impact based on race and national origin.” EEOC, Enforcement
Guidance on Consideration of Arrest and Conviction Records in Employment
Decisions Under Title VIl of the Civil Rights Act of 1964 15 (Apr. 25, 2012), https://
www.eeoc.gov/laws/guidance/upload/arrest_conviction.pdf.

8 ALa. Cone § 38-13-7; ALaska Apmin. Cope tit. 7, § 10.930; Ariz. Rev. Stat. Ann.
§ 41-619.55; Ark. Cope AnN. § 17-1-103; FLa. Star. Ann. § 435.07; 225 ILL. Comp. Star.
ANN. 46/40; lowa Cope Ann. § 135C.33; Kan. Star. Ann. § 65-5117; Me. Rev. Srtar. tit.
22, § 1812-G; Minn. Stat. AnN. § 245C.22; Miss. Cope Ann. § 43-11-13; Mo. Rev. Stat.
ANN. § 192.2495; N.J. Stat. AnN. § 45:11-24.3; N.M. Stat. AnN. § 29-17-5; N.Y. Cowmr.
Copes, R. & Reas. tit. 10, § 402.7; N.C. Gen. Star. Ann. § 131E-265; Okia. Stat. AnN.
tit. 63, § 1-1947; Onr. Aomin. R. 333-027-0064; Utan Apmin. Cobe R432-35; W.Va.
Cobg, § 16-49-5.

®ALa. Cone § 38-13-7; ALaska Apmin. Cope tit. 7, § 10.930; Ariz. Rev. Star. Ann.
§ 41-619.55; Ark. Cope ANN. § 17-1-103; FLa. Star. AnN. § 435.07; 225 ILL. Comp. STaT.
ANN. 46/40; lowa Cobe Ann. § 135C.33; Minn. Star. Ann. § 245C.22; Miss. Cope. AnN.
§ 43-11-13; Mo. Rev. Star. AnN. § 192.2495; N.J. Star. AnN. § 45:11-24.3; N.C. Gen.
Star. ANN. § 131E-265; Or. Aomin. R. 333-027-0064; UtaH Apmin. Cope R432-35.

%ALa. Cope § 38-13-7; ALaska Aomin. Cope tit. 7, § 10.930; Ariz. Rev. Stat. AnN.
§ 41-619.55; Ark. Cope Ann. § 17-1-103; Fra. Stat. Ann. § 435.07; lowa Cobe AnN.
§ 135C.33; Kan. Stat. ANN. § 65-5117; Minn. STat. Ann. § 245C.22; Miss. Cope ANN.
§ 43-11-13; N.J. S7at. AnN. § 45:11-24.3; N.C. Gen. Star. Ann. § 131E-265; Okea. STAT.
AnN. tit. 63, § 1-1947; Or. Aomin. R. 333-027-0064; UTaH Aomin. Cope R432-35.

8 ALa. Cope § 38-13-7; ALaska Apmin. Cooe tit. 7, § 10.930; 225 I.L. Cowmp. StaT.
ANN. 46/40; Miss. CopEe. AnN. § 43-11-13; N.J. Stat. Ann. § 45:11-24.3; N.C. Gen. Star.
AnN. § 131E-265; Or. Aomin. R. 333-027-0064.
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victim,®® and the degree of the applicant’s participation in the
offense.®® A few states require the HHA to provide their entire criminal
record,® their personal circumstances that may have led to commit-
ting the offense,’ and any evidence of rehabilitation including treat-
ment, proof of employment, schooling, and letters of
recommendation.?” Other states look for information that links the
conviction to the specific position the HHA seeks, and the potential
harm to patients.® Two states specifically require the applicant to of-
fer evidence that the conviction information is inaccurate.*

Unfortunately, in sixteen states, there are true permanent
disqualifying convictions. These states offer no process that allows
an HHA to offer mitigating evidence for their disqualifying offenses.*
This prevents the applicant from offering any proof of rehabilitation
or redemption that might make them a good candidate for the
position.

Additionally, in fourteen states, if the employer hires someone with
a permanently disqualifying conviction, they may face civil or criminal

®FLa. STaT. Ann. § 435.07; Minn. Stat. Ann. § 245C.22; Mo. Rev. Stat. Ann.
§ 192.2495; N.J. Svat. AnN. § 45:11-24.3.

® Ariz. Rev. STar. Ann. § 41-619.55; Ark. Cobe AnN. § 17-1-1083.

OALa. Cope § 38-13-7; ALaska Apmin. Cope tit. 7, § 10.930; Ariz. Rev. StaT. AnN.
§ 41-619.55; Ark. Cobe Ann. § 17-1-103; lowa Cope Ann. § 135C.33; MiNN. STaT. ANN.
§ 245C.22; N.J. Stat. ANN. § 45:11-24.3; Utan Aomin. Cope R432-35.

" ALa. Cope § 38-13-7; ALaska Apmin. Cope tit. 7, § 10.930; Ariz. Rev. Stat. Ann.
§ 41-619.55; Ark. Cope ANN. § 17-1-103; Kan. Star. AnN. § 65-5117; MinN. Star. AnN.
§ 245C.22; N.J. Svat. AnN. § 45:11-24.3.

A LA Cope § 38-13-7; ALaska Apomin. Cooe tit. 7, § 10.930; Ariz. Rev. Star. AnN.
§ 41-619.55; Ark. Cope AnN. § 17-1-103; Fra. Stat. Ann. § 435.07; 225 L. Comp. STAT.
ANN. 46/40; lowa Cope AnN. § 135C.33; Kan. Star. Ann. § 65-5117; Me. Rev. Star. Tin
22, § 1812-G; Minn. Star. AnN. § 245C.22; Miss. Cope. Ann. § 43-11-13; Mo. Rev. Stat.
AnN. § 192.2495; N.J. Stat. Ann. § 45:11-24.3; N.C. Gen. Stat. Ann. § 131E-265;
OkLA. Stat. Ann. tit. 63, § 1-1947; Or. Aowmin. R. 333-027-0064; Utan Apmin. Cobe
R432-35; W.Va. Copg, § 16-49-5.

®ALa. Cope § 38-13-7; Aiaska Aomin. Cope tit. 7, § 10.930; FLa. Star. AnN.
§ 435.07; 225 ILL. Comp. STaT. ANN. 46/40; Kan. STat. ANN. § 65-5117; Miss. Cope. AnN.
§ 43-11-13; Mo. Rev. Stat. AnN. § 192.2495; N.J. Stat. Ann. § 45:11-24.3; N.Y. Cowmr.
Copes, R. & Reas. tit. 10, § 402.7; N.C. Gen. Stat. Ann. § 131E-265; Or. Abmin. R.
333-027-0064.

¥N.J. STar. AnN. § 45:11-24.3 anp OkLA. Stat. Ann. tit. 63, § 1-1947.

%CaL. Heaurn & Sarety Cope Ann. § 1522; Conn. GeN. Stat. ANN. § 19A-491D;
DeL. Cope Ann. tit. 16, § 1145; Hawan Rev. Star. Ann. § 321-15.2; IbaHo Apmin. Cope R.
16.05.06.210; Inp. Cope AnN. 16-27-2; 902 Ky. Aomin. Reas. § 20:081; La. Stat. Ann.
§ 40:1203.3; 105 Cope Mass. Reas. 155.010 G(3); MicH. Comp. Laws ANN.
§ 333.20173A; Nes. Rev. Stat. Ann. § 71-6603; Nev. Rev. Star. Ann. § 449.174; Onio
Rev. Cope Ann. § 3701.881; R.I. Gen. Laws § 23-17-37; Tex. Heath & Sarety Cobpe
ANN. § 142.011; anp VA, Cope Ann. § 32.1-162.9:1.
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sanctions.?® These states impose administrative penalties on an
employer that includes loss of a license or monetary fines.*” In three
states, employers can be criminally charged for hiring someone with
a disqualifying offense.®®

IV. Onio—A MobEL oF THE PROBLEM

Ohio is one of the sixteen states that has permanently disqualify-
ing offenses for HHAs.*® These permanent disqualifiers exist for an
HHA who wants to work in any home or community-based service in
an Ohio Medicaid-administered waiver program.'® The need is great
for HHAs in these programs because nearly 100,000 Ohioans cur-
rently receive services under these programs.'

For these HHA positions, Ohio has an offense “tier” system that
determines employment eligibility. The tier one offenses operate as
permanent exclusions for any position. Twenty-nine offenses are
permanent disqualifiers.'® If convicted of one of these offenses, the

% Ark. Cope Ann. § 20-38-107 (administrative penalties); CAL. HEALTH & SaFeTy
Cope Ann. § 1522 (civil penalties of $100 per day); CoLo. Rev. Star. Ann. § 25-27.5-
103 (may revoke registration of home care agency); Hawan Rev. Stat. Ann. § 321-
15.2 (may revoke, suspend, or deny an application for health care facility); 225 IcL.
Cowr. Star. Ann. 46/33(i) (fine up to $500.00); Ino. Cope Ann. § 16-27-2-7 (administra-
tive penalties); Nev. Rev. Stat. AnN. § 449.174 (may deny, suspend or revoke a
license for the agency); N.J. Star. Ann. § 45:11-24.9 (fine up to $1000.00); N.M. Star.
ANN. § 29-17-5(L) (administrative sanctions and penalties); Or. Aomin. R. 333-027-
0185 (license suspension and revocation); R.l. Gen. Laws § 23-17-34 (revoke
registration of employer); S.C. Cope Ann. § 44-7-2950 (fines of $100.00 to $500.00);
UTaH Aomin. Cope R432-35 (monetary penalties); W.Va. Copg, § 16-49-9 (monetary
penalties).

% See sources cited supra note 96.

®MicH. Comp. Laws Ann. § 333.20173a(12) (misdemeanor, may be imprisoned
up to one year); Mo. Rev. Star. Ann. § 192.2495(6) (class A misdemeanor, may be
imprisoned up to one year); OkLa. Stat. AnNn. tit. 63, § 1-1947 (misdemeanor,
imprisoned no more than 30 days).

**Ohio is one of the leaders in the country with occupational licensing laws that
contain mandatory restrictions for people with criminal records. The others are
Florida, Indiana, New Hampshire, and Texas. Robricuez & Avery, supra note 23, at
11.

%%\edicaid waivers allow individuals with disabilities and chronic conditions to
receive care in their homes and communities rather than in long-term care facilities,
hospitals or intermediate care facilities. These waivers also allow individuals to have
more control over their care and remain active in their community.” Onio DeP’T oF
Mebicare, Hcss Waivers, https://www.medicaid.ohio.gov/FOR-OHIOANS/Programs/H
CBS-Waivers. For a full description of the programs see infra note 101.

%' Onio Der't oF Mebicaip, OHio Mebicaip Waiver ComparisoN CHART—ENROLLMENT
Ficures For Decemser 2018, https://www.medicaid.ohio.gov/Portals/0/For%200hioan
s/Programs/Waivers/HCBSWaivers/2018/WaiverComparison-12.pdf.

'Omio Aomin. Cope 5160-45-11 (aggravated murder, murder, voluntary
manslaughter, felonious assault, permitting child abuse, failing to provide for a
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applicant has no ability to offer any mitigating evidence about the
circumstances of the offense or their rehabilitation.

Thirty offenses are labeled as tier two offenses carrying a ten-year
period of exclusion for employment.'® Twenty-five tier-three offenses
prohibit employment for seven years.' Forty-one tier four offenses
have a five-year disqualification period.'®™ Only four offenses have

functionally impaired person, patient abuse or neglect, patient endangerment,
kidnapping, abduction, human trafficking, unlawful conduct with respect to docu-
ments, rape, sexual battery, unlawful sexual conduct with a minor, gross sexual
imposition, sexual imposition, importuning, voyeurism, felonious sexual penetration,
disseminating matter harmful to juveniles, pandering obscenity, pandering obscenity
involving a minor, pandering sexually oriented matter involving a minor, illegal use
of a minor in nudity-oriented material or performance, soliciting or providing support
act of terrorism, making terroristic threats, terrorism and Medicaid fraud). Applicants
are also permanently disqualified if convicted of conspiracy, attempt, or complicity of
one of the offenses. Onio Aomin. Cope 5160-45-11.

% 0nio Aomin. Cope 5160-45-11 (involuntary manslaughter, reckless homicide,
child stealing, child enticement, extortion, compelling prostitution, enticement or
solicitation to patronize a prostitute, aggravated arson, arson, aggravated robbery,
aggravated burglary, illegal use of SNAP or WIC program benefits, worker’s
compensation fraud, identity fraud, aggravated riot, carrying concealed weapons, il-
legally conveyance or possession of a dangerous ordinance in a school safety zone
or courthouse, having weapons under a disability, improperly discharging a firearm
at or into a habitation or school or a prohibited premises, improperly furnishing
firearms to minor, engaging in a pattern of corrupt activity, participating in a criminal
gang, corrupting another with drugs, trafficking in drugs, illegal manufacture of
drugs, illegal assembly or possession of chemicals for the manufacture of drugs,
and placing harmful or hazardous objections in food). A conviction of conspiracy, at-
tempt, or complicity of one of the listed offenses is also a tier two offense. OHio
Abmin. Cope 5160-45-11.

%00 Aomin. Cope 5160-45-11 (cruelty to animals, prohibitions concerning
companion animals, aggravated assault, aggravated menacing, menacing by stalk-
ing, coercion, disrupting public services, robbery, burglary, insurance fraud, inciting
to violence, riot, inducing panic, endangering children, domestic violence, intimida-
tion, perjury, falsification, escape, aiding escape, illegal conveyance of weapons
onto grounds of detention facility or institution, drug trafficking, illegal administration
of anabolic steroids, tampering with drugs, and ethnic intimidation). Complicity, at-
tempt, or conspiracy of any of the listed offense also qualifies as a tier three
disqualification. OHio AomiN. Cope 5160-45-11.

'%0OHio Aomin. Cope 5160-45-11 (assault, menacing, public indecency, soliciting,
prostitution, deception to obtain matter harmful to juveniles, breaking and entering,
theft, unauthorized use of a vehicle, computer, cable, or telecommunication property,
telecommunication fraud, passing bad checks, misuse of credit cards, forgery,
criminal simulation, defrauding a rental agency, tampering with records, securing
writings by deception, impersonating an officer, unlawful display of law enforcement
emblem, defrauding creditors, receiving stolen property, unlawful abortion, unlawful
abortion upon a minor, unlawful distribution of an abortion-inducing drug, interfer-
ence with custody, contributing to the unruliness or delinquency of a child, tamper-
ing with evidence, compounding a crime, disclosure of confidential information,
obstructing justice, assaulting or harassing a police dog, horse, or service animal,
impersonation of a peace officer, illegal administration, dispensing, selling, using or
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no waiting period: non-support of dependents, minor drug posses-
sion, drug paraphernalia and illegal use or possession of marijuana
drug paraphernalia.'®

Disqualifications in each tier do not align neatly with the serious-
ness of the offense as defined by Ohio law. Although the Ohio
legislature has categorized, by statute, the seriousness of Ohio of-
fenses by felony or misdemeanor, the administrative agency (Ohio
Department of Medicaid (ODM)) tasked with identifying Ohio
disqualifying offenses for HHAs has not used this same measure.'”
Rather, it appears that ODM has sorted through the criminal statutes
to determine independently the years of disqualification, or to
determine the offense is permanently disqualifying. A review of the
ODM disqualifying offenses reveals a patchwork of offenses, with no
corresponding connection to the offenses’ seriousness as defined by
Ohio law.

In the tier one offense category, the permanent disqualifications
for employment, twenty offenses are felonies, eight are either
felonies or misdemeanors depending on the circumstances, and the
final offense is a misdemeanor under Ohio law.'®

For tier two—where employment is forbidden for ten years—
felonies constitute twenty-four of the offenses, and six of those can
be misdemeanors.'” The seven-year exclusionary period in tier
three contains thirteen felonies, eight offenses that are felonies or a

possessing any dangerous veterinary drug, drug possession, permitting drug abuse,
deception to obtain a dangerous drug, illegal processing of drug documents, illegal
dispensing of drug samples, unlawful purchase or sale of pseudoephedrine). Like
the other tiers, conviction of complicity, attempt, or conspiracy of the listed offenses
is also a tier four offense. Onio Aomin. Cope 5160-45-11.

'%0mi0 Aomin. Cope 5160-45-11.

107 . . . . .
In Ohio, a felony is an offense where the punishment results in imprisonment
for more than one year. Onio Rev. Cope § 2901.02(E). Ohio law defines a
misdemeanor as an offense where the punishment is less than one year in prison.
Onio Rev. Cope § 2901.02(F).

'%0mHi0 Aomin. Cope 5160-45-11(C). The felony offenses are aggravated murder,
murder, voluntary manslaughter, felonious assault, permitting child abuse, kidnap-
ping, abduction, human trafficking, unlawful conduct with respect to documents,
rape, sexual battery, gross sexual imposition, importuning, felonious sexual penetra-
tion, pandering obscenity, pandering obscenity involving a minor, pandering sexu-
ally oriented matter involving a minor, illegal use of a minor in nudity-oriented mate-
rial or performance, soliciting or providing support for act of terrorism, making
terroristic threats and terrorism. The offenses that can be a felony or misdemeanor
are failing to provide for a functionally impaired person, patient abuse or neglect,
patient endangerment, unlawful sexual conduct with a minor, voyeurism, disseminat-
ing matter harmful to juveniles, and Medicaid fraud. The misdemeanor offense is
sexual imposition.

'%0Ohio Aomin. Cope 5160-45-11(D). The felony offenses are involuntary
manslaughter, reckless homicide, child stealing, extortion, compelling prostitution,
promoting prostitution, aggravated arson, arson, aggravated robber, aggravated
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misdemeanor, and four that are misdemeanors."® The final five-year
period lists nine felonies, twenty-three felony or misdemeanor of-
fenses, and nine misdemeanors.™

Even though the tiers identify offenses and their disqualifying
years—either a permanent, ten, seven or five-year period—the ODM
has recognized that it will allow those in all the categories, except
the permanent disqualifiers—to offer evidence of rehabilitation. This
evidence of rehabilitation can take one of three forms: a pardon, a

burglary, illegal use of SNAP or WIC benefits, identity fraud, aggravated riot, illegal
conveyance or possession of deadly weapon or dangerous ordnance in a school
safety zone or illegal possession of an object indistinguishable from a firearm in a
school safety zone, illegal conveyance, possession, or control of deadly weapon or
ordnance into courthouse, having weapons while under a disability, improperly
discharging a firearm at or into a habitation or school, improperly furnishing firearms
to a minor, engaging in a pattern of corrupt activity, participating in a criminal gang,
corrupting another with drugs, trafficking in drugs, illegal manufacture of drugs or
cultivation of marijuana, and the illegal assembly or possession of chemicals for the
manufacture of drugs. The offenses that can be a felony or misdemeanor are child
enticement, enticement or solicitation to patronize a prostitute, procurement of a
prostitute for another, carrying concealed weapons and discharge of firearm on or
near prohibited premises. The misdemeanor offense is placing harmful or hazard-
ous objects in food or confection.

"1°kio Aomin. Cope 5160-45-11(E). The felony offenses are aggravated assault,
disrupting public services, robbery, burglary, intimidation, perjury, aiding escape or
resistance to lawful authority, illegal conveyance of weapons, drugs or other
prohibited items onto the grounds of a detention facility or institution, funding drug
trafficking, illegal administration or distribution of anabolic steroids, and tampering
with drugs. The offenses that can be a felony or misdemeanor are prohibitions
concerning companion animals, aggravated menacing, menacing by stalking, insur-
ance fraud, inciting to violence, inducing panic, endangering children, domestic
violence, falsification, escape and ethnic intimidation. The misdemeanor offenses

are cruelty to animals, and coercion.

" Onio Aowin. Cope 5160-45-11(F). The felony offenses are breaking and enter-

ing, telecommunication fraud, forgery, unlawful distribution of an abortion-inducing
drug, tampering with evidence, illegal administration, dispensing, distribution,
manufacture, possession, selling or using of any dangerous veterinary drug, decep-
tion to obtain a dangerous drug, illegal processing of drug documents, and illegal
dispensing of drug samples. The offenses that can be a felony or misdemeanor are
assault, menacing, soliciting, prostitution, theft, unauthorized use a vehicle,
unauthorized use of computer, cable or telecommunication property, passing bad
checks, misuse of credit cards, criminal simulation, defrauding a rental agency or
hostelry, tampering with records, securing writings by deception, defrauding credi-
tors, receiving stolen property, unlawful abortion of a minor, interference with
custody, contributing to the unruliness or delinquency of a child, obstructing justice,
assaulting or harassing a police dog, horse or service animal, impersonation of a
peace officer, drug possession, and permitting drug abuse. The misdemeanor of-
fenses are public indecency, deception to obtain matter harmful to juveniles,
personating an officer, unlawful display of law enforcement emblem, unlawful abor-
tion, compounding a crime, disclosure of confidential information, unlawful purchase
of pseudoephedrine product and unlawful sale of pseudoephedrine product.
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Certificate of Achievement for Employability (CAE) or a Certificate of
Qualification for Employment (CQE)."?

The first two means of demonstrating rehabilitation—pardon and
CAE—are very limited Ohio remedies and do not offer a viable path
to employment for those who have disqualifying convictions. The
pardon process in Ohio can be years long and few are pardoned.™®
It is not an efficient remedy for someone seeking immediate
employment.™*

The CAE also has limitations as a measure of rehabilitation. The
Ohio legislature created the CAE in 2011. It grants the Ohio Depart-
ment of Rehabilitation and Correction (DRC), or the Ohio Parole
Board, the power to issue a CAE." The CAE “grants the prisoner
relief from one or more mandatory civil impacts that would affect a
potential job within a field in which the prisoner trained as part of the
prisoner’s in-person vocational program.”'® The prisoner granted a
CAE may use it with any Ohio licensing board to lift mandatory
disqualifications for the license."” She may also present a CAE to
an employer if her conviction operates as a mandatory disqualifica-
tion for an employment position.™®

The CAE is only available to those who are or were incarcerated
in an Ohio prison or are under post-release control from prison.™®
Additionally, to receive a CAE, the person must have completed a
defined list of programming.’® The CAE is not available once you
are released from prison or DRC supervision.

"20ni0 Apmin. Cope 5160-45-11(H) to (I). The CAE remedy is codified in Owio
Rev. Cooe § 2961.22. The CQE is codified in OHio Rev. Cope § 2953.25.

"3For a discussion of Ohio’s pardon process, see Sahl, supra note 21.

"Onio is not alone in the pardon process failing to offer any relief for employ-
ment consequences. State pardon processes have been notoriously lacking for
those seeking a pardon. See MaraareT CoLGaTE Love, JENNY RoBerts & WAavNE Logan,
CoLLateraL ConsequENCEs ofF CrimiNAL ConvicTion: Law, Policy, ano PracTice 516-20
(2018).

"®Onio Rev. Cooe § 2961.22(C).

"®Onio Rev. Cooe § 2961.22(C).

""Orio Rev. Cope § 2961.23(A).

"80mi0 Rev. Cooe § 2961.23(B). The CAE also protects the employer from a
negligent hiring claim.

"°0Ohio Rev. Cope § 2961.22(A) to (B).

The programming includes the following: 1) Vocational programs: Career
technical, apprenticeship or advanced job training. 2) Cognitive or behavioral
improvement programs: thinking for a change or a substantially equivalent program
available in the community; therapeutic community; intensive outpatient treatment
program; succeeding at home or a substantially equivalent program available in the
community; or an alcohol and drug addiction partnership treatment (ADAPT) or a

substantially equivalent program available in the community. 3) Completed one
hundred twenty hours of community service hours while incarcerated, under supervi-
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The actual number of CAEs earned by Ohioans underscores its
limited reach. Since 2012, Ohio has had an average yearly prison
population of almost 44,000 prisoners.’' It ranks as one of the top
five states in the number of people incarcerated.’ Notwithstanding
the large number of people in Ohio prisons, since July 2012, only
736 inmates have earned a CAE."®

The last remedy available for those in Ohio who face employment
disqualification is the CQE."* The CQE, granted by an Ohio trial
court, converts mandatory employment and licensing disqualifica-
tions to discretionary disqualifications.’® It allows the employer to
consider an applicant based on their merit for the position, not based
on the fact they have a criminal conviction. If an employer hires
someone who is a CQE recipient, the employer can use the CQE as
a defense to any subsequent negligent hiring claim.'

Ohio’s CQE reaches mandatory disqualifications for Ohio licens-
ing boards.” The statute mandates that all Ohio licensing agencies
accept the CQE.™® Further, it also provides that “[t]he certificate
constitutes a rebuttable presumption that the person’s criminal
convictions are insufficient evidence that the person is unfit for the
license.”"?

But none of Ohio’s mitigating remedies—no matter how limited—

sion, or both.; and 4)The offender has demonstrated achievement and rehabilitation
while under the department’s jurisdiction, as evidenced by the offender accomplish-
ing one or more of the following: Completing a career enhancement program;
completing adult basic education (ABE); obtaining a general education diploma
(GED); completing pre-GED education; obtaining a high school diploma; completing
an anger management course; completing the cage your rage program; completing
a stress management program; completing the personal responsibility for violence
elimination (PROVE) program; or completing the victim awareness program. Onio
Rev. Cope § 2953.193.

?'The specific population by year is as follows: 2012 (50,142); 2013 (49,820);
2014 (50,561); 2015 (50,480); 2016 (50,515); 2017 (50,362); and 2018 (49,512).
For a summary of the Ohio prison population, see Institution Census Reports, Otio

Der't Renas. & CorrecTion, hitps://www.drc.ohio.gov/reports/institution-census.
122

E. Ann Carson, Prisoners in 2016 (U.S. Dep’t of Just. 2018), https://www.bjs.
gov/content/pub/pdf/p16.pdf.

23 mail from Irene Lyons, Office of Reentry and Enterprise Dev., Ohio Dep’t
Rehab. & Correction, to author (July 26, 2019) (on file with author).

?4Onio Rev. Cooe § 2953.25.
'?50ni0 Rev. Cooe § 2953.25(D).
'2%OHio Rev. Cope § 2953.25(G).
"?"Orio Rev. Cope § 2953.25(D)(1).

128 . . « . .

The licensing agency “shall consider on a case-by-case basis whether to

grant or deny the issuance or restoration of an occupational license.” OHio REev.
Cobe § 2953.25(D)(1).

'2%0ni0 Rev. Cope § 2953.25(D)(2).
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are available to those HHAs who have a permanently disqualifying
offense. ODM refuses to recognize any of the remedies for such of-
fenses—even though the Ohio legislature has commanded
otherwise.’® This conflict between Ohio law and the agency’s
behavior highlights the ongoing problem of employers and licensing
agencies rejecting evidence of rehabilitation and redemption.

V. THe Courts’ ViEw on INDIViDuALIZED CIRcUMSTANCES AND EMPLOYMENT
Bans

Ohio is one of the sixteen states that offers no opportunity for the
HHA to overcome a permanently disqualifying offense.”™' Serious
concerns arise in these states because there is no opportunity for
the HHA applicant to offer proof of rehabilitation and fitness for the
position. The critical question is whether HHAs can find any relief if
they seek a solution from the courts.

While the United States Supreme Court has not expressly ad-
dressed permanent employment bans for HHAs, it has given some
guidance on the appropriateness of employment or licensing bans
for those with criminal convictions. The Court has recognized the
interest someone has in the employment of their choice. In Greene
v. McElroy, the Court articulated the basic principle that the “right to
hold specific private employment and to follow a chosen profession
free from unreasonable governmental interference comes within the
‘liberty’ and ‘property’ concepts of the Fifth Amendment.”**? But the
right is not unfettered, especially when the person has been
convicted of a criminal offense.™

As early as 1898, the Court recognized the connection between a
criminal conviction and the fithess for employment:

'3%0DM will need to reconsider its steadfast refusal to accept the CQE or CAE
given the most recent pronouncement by the Ohio legislature. Onio Rev. Cope
§ 9.78. This newly enacted statute reaffirms the requirement that an agency must
take the CQE/CAE for any of the agency’s disqualifying convictions. The statute is
specific in its command that any disqualification based on a criminal conviction
“may be overcome if the individual applying for the license . . . holds a certificate
of qualification for employment . . . or a certificate of achievement for employability.”
Onio Rev. Cope § 9.78(C)(2).

131CAL. Heaith & Sarety Cope AnN. § 1522; Conn. Gen. Star. Ann. § 19A-491D;
DeL. Cope Ann. tit. 16, § 1145; Hawan Rev. Star. Ann. § 321-15.2; IbaHo Apmin. Cope R.
16.05.06.210; Inp. Cope Ann. 16-27-2-5; 902 Ky. Aomin. Reas. § 20:081; La. Star. Ann.
§ 40:1203.3; 105 Cope Mass. Reacs. 155.010 G(3); MicH. Comp. Laws ANN.
§ 333.27013A; NeB. Rev. Stat. Ann. § 71-6603; Nev. Rev. Stat. Ann. § 449.174; Onio
Aomin. Cope 3701-881; R.l. Gen. Laws § 23-17-37; Texas, Tex. Heauth & Sarety Cope
ANN. § 250; Va. Cope Ann. § 32.1-162.9:1.

'3 Greene v. McElroy, 360 U.S. 474, 79 S. Ct. 1400, 3 L. Ed. 2d 1377 (1959).

'"®Barletta v. Rilling, 973 F. Supp. 2d 132, 136 (D. Conn. 2013) (“The right to
‘make a living’ is not a ‘fundamental right’ for either equal protection or substantive
due process purposes.”). Those with convictions are not considered a suspect
class. Barletta, 973 F. Supp. 2d at 136.
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It is not open to doubt that the commission of crime, the violation of the
penal laws of a State, has some relation to the question of character. It
is not, as a rule, the good people who commit a crime. When the
legislature declares that whoever has violated the criminal laws of the
State shall be deemed lacking in good moral character it is not laying
down an arbitrary or fanciful rule- one having no relation to the subject-
matter but is only appealing to a well-recognized fact of human
experience. So if the legislature enacts that one who has been
convicted of a crime shall no longer engage in the practice of medicine,
it is simply applying the doctrine of res judicata and invoking the
conclusive adjudication of the fact that the man has violated the
criminal law, and is presumptively, therefore, a man of such bad
character as to render it unsafe to trust the lives and health of citizens
to his care.”™

In 1954, in Barsky v. Board of Regents, the Court explored in
more detail what must occur if the legislature allows termination of a
professional license based on a criminal conviction.’™ A New York
statute allowed a physician’s license to be revoked, suspended, or
annulled if he had been convicted of a crime.’® The physician could
also face discipline by the state licensing board.™

The Court recognized the power of the legislature to determine
that a criminal conviction constitutes a violation of professional medi-
cal standards.”™® The Court also acknowledged another important
power of the legislature—that it was not necessary that the
legislature list every crime that could make a physician subject to
discipline. “Realizing the importance of high standards of character
and law observance on the part of practicing physicians, the State
has adopted a flexible procedure to protect the public against the
practice of medicine by those convicted of many more kinds and
degrees of crime than it can well list specifically.”’*® The Court’s deci-
sion gave an imprimatur to allowing broad-based employment restric-
tions based simply on the conviction of a crime.

The Court’s approval of this type of employment restriction came
with an important caveat: the recognition that deprivation of employ-
ment, and its corresponding liberty interest, requires due process
protections. The New York process allowed for notice of the violation

**Hawker v. People of New York, 170 U.S. 189, 196, 18 S. Ct. 573, 42 L. Ed.
1002 (1898) (upholding New York’s restriction on the practice of medicine for those
with felony convictions).

"% Barsky v. Board of Regents of University, 347 U.S. 442, 74 S. Ct. 650, 98 L.
Ed. 829 (1954) (Dr. Barsky was convicted of a misdemeanor for failing to honor a
subpoena of the House Un-American Activities Committee).

"% Barsky, 347 U.S. at 444.
"% Barsky, 347 U.S. at 444.
"% Barsky, 347 U.S. at 452.
"% Barsky, 347 U.S. at 452.
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and a hearing process where the person could present evidence.'*

Commenting on this process, the Court stated, “the above provi-
sions, on their face, are well within the degree of reasonableness
required to constitute due process of law in a field so permeated
with public responsibility as that of health.”**'

The Court reinforced its view that due process concerns must be
part of employment restrictions in Schware v. Board of Bar Examin-
ers of New Mexico." In Schware, the Court stated, “[a] State cannot
exclude a person from the practice of law or from any other occupa-
tion in a manner or for reasons that contravene the Due Process or
Equal Protection Clause of the Fourteenth Amendment.”"*® The Court
further explained “[a] State can require high standards of qualifica-
tion, such as good moral character or proficiency in its law before it
admits an applicant to the bar, but any qualification must have a
rational connection with the applicant’s fithess or capacity to practice
law.”** The justices in the concurrence echoed this theme neatly,
stating that “[r]efusal to allow a man to qualify himself for the profes-
sion on a wholly arbitrary standard or on a consideration that of-
fends the dictates of reason offends the Due Process Clause.”'*

The Court seemed to take a different view of employment bans in
DeVeau v. Braisted."*® At issue in DeVeau was § 8 of the New York
Waterfront Commission Act that barred those convicted of a felony
from holding union office for five years.'” Noting the due process
concerns raised in the case, the Court looked to the purpose behind
the legislation: the specific ill of waterfront corruption that was sup-
ported by extensive legislative investigation. “New York was not
guessing or indulging in airy assumptions that convicted felons
constituted a deleterious influence on the waterfront. It was acting
on impressive, if mortifying, evidence that the presence on the

" Barsky, 347 U.S. at 453.
" Barsky, 347 U.S. at 453.

"“2Schware v. Board of Bar Exam. of State of N.M., 353 U.S. 232, 77 S. Ct.
752, 1 L. Ed. 2d 796, 64 A.L.R.2d 288 (1957) (New Mexico denied Schware the
ability to take the bar exam because he lacked “good moral character” on account
of having been arrested, but never convicted of a crime.).

" Schware, 353 U.S. at 238-39.

144Schw.avre, 353 U.S. at 239-43 (holding that arrests, without corresponding
convictions, do not show bad moral character).

S Schware, 353 U.S. at 249 (Frankfurter, Clark, and Harlan, J.J., concurring).

" De Veau v. Braisted, 363 U.S. 144, 80 S. Ct. 1146, 4 L. Ed. 2d 1109, 46
L.R.R.M. (BNA) 2304, 40 Lab. Cas. (CCH) P 66583, 1960 A.M.C. 1043 (1960).

147DeVeau, 363 U.S. at 157.
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waterfront of ex-convicts was an important contributing factor to the
corrupt waterfront situation.”**®

The focus on the legislative purpose in the case is critical. There
was considerable legislative investigation that tied the employment
ban to a well-researched reason. Thus, the legislation was not broad-
based or without foundation; it was directed at a specific purpose,
identified and investigated by the legislature.

Even more important, the DeVeau Court noted another significant
argument underlying its due process rationale. Anyone who had a
conviction, and faced a ban for a union position, did have two op-
tions to present mitigating evidence to allow them to obtain the
position. They could show they had received a pardon or had
received a certificate of good conduct."®

This U.S. Supreme Court precedent provides an analytical
framework to address states that have permanent employment bans.
First, following DeVeau, legislatures and administrative agencies
imposing an employment ban should have to demonstrate the
permanent exclusion has been based on an extensive examination
and analysis. There should be clear evidence-based research justify-
ing the disqualification. Second, basic due process principles require
that a person be able to present evidence of rehabilitation when
faced with a mandatory disqualification.

Pennsylvania has squarely addressed this due process issue in
the context of HHA employment bans.™ In Peake v. Commonwealth,
the Pennsylvania Commonwealth Court addressed a constitutional
challenge to Pennsylvania’s Older Adults Protective Services Act.
The Act contained a lifetime employment ban for those working with
older adults if they had certain convictions.”™ Among those challeng-
ing the law was Resources for Human Development, Inc., an agency
that operated facilities for patients who suffered from mental iliness,
developmental disabilities, and chemical dependency.’® The agency
joined the lawsuit because the employment ban negatively impacted

" DeVeau, 363 U.S. at 159-60.
" DeVeau, 363 U.S. at 159.
' peake v. Com., 132 A.3d 506 (Pa. Commw. Ct. 2015).

151Peake, 132 A.3d at 511. The offenses included: homicide, aggravated as-
sault, kidnapping, unlawful restraint, rape, sexual assault, involuntary deviate sexual
intercourse, indecent assault, indecent exposure, arson, burglary, robbery, theft and
related offenses, forgery, security execution of documents by decision, incest,
concealing the death of a child, endangering the welfare of children, intimidation of,
and retaliation against victims and witnesses, felony prostitution, obscene/sexual

materials, corruption of minors, and sexual abuse of children.

%2 peake, 132 A.3d at 515.
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its ability “to provide the best possible services to the clients.”'® It
had hired employees with criminal convictions, and it described
those employees as “valuable.”*

The Peake court, citing a prior decision by the Pennsylvania
Supreme Court and the Pennsylvania constitution, recognized that
individuals in Pennsylvania have a right under the Due Process
Clause to “engage in lawful health care occupations.”* The court
found the lifetime employment ban unconstitutional, striking down an
“irrebuttable presumption of unfitness” applied to those with criminal
convictions."The Peake court found it constitutionally important that
the employer be allowed the opportunity to consider whether the
person is a good candidate for the job. “Act-covered facilities should
not be required to employ a person with a criminal record, but they
should have the opportunity to assess the situation and exercise
their discretion to employ an applicant found to be sufficiently
rehabilitated and a good fit for the job.”"*”

More recently, the Washington Supreme Court, in Fields v. Dep’t
of Early Learning, examined a permanent employment ban for
Christal Fields. She was denied employment because she had a 30-
year-old attempted second-degree robbery conviction.'® While Fields
was not seeking a job as an HHA, she did want to work with another
vulnerable population, children. The court recognized the competing
interests in the case—that Fields had “a strong interest in pursuing
her chosen profession without arbitrary interference by the State,”
and the administrative agency had a “strong interest in protecting
children who are taught or cared for in licensed facilities without

'3 peake, 132 A.3d at 515.
™ peake, 132 A.3d at 515.

"% peake, 132 A.3d at 516 (citing Nixon v. Com., 576 Pa. 385, 839 A.2d 277
(2003)).

% peake, 132 A.3d at 521.

157Peake, 132 A.3d at 521. The court also found the statue unconstitutional
because it “did not bear a real and substantial relation to the stated goal of protect-
ing older adults from ‘abuse, neglect and abandonment;” infringed “on an interest
protected by due process clause of the Pennsylvania constitution;” and, the “statu-
tory irrebuttable presumption is not universally true, as evidenced by the fact that
the General Assembly has opted to allow certain individuals with criminal convic-
tions to work in Act-covered facilities.” Peake, 132 A.3d at 521.

SFields v. Department of Early Learning, 193 Wash. 2d 36, 434 P.3d 999,
2019 I.E.R. Cas. (BNA) 56690 (2019). Fields argued that “her permanent
disqualification based on a 30-year-old attempted second-degree robbery convic-
tion constitutes an arbitrary deprivation of her protected interest in pursuing lawful
employment in her chosen field.” Fields, 434 P.3d at 11. In addition to the long
period since her conviction, Fields also noted that she was twenty-two-years-old
when she committed the offense, had been addicted to drugs, homeless and in a
violent relationship.
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creating undue administrative burdens.”*® Balancing these compet-
ing interests, the court concluded that Fields had the right to an
individualized assessment of her particular circumstances by the
administrative decisionmakers.'®® Without this individualized review,
the court reasoned that the regulations “created an intolerably high
risk of depriving Fields of her protected interest in pursuing her
chosen, lawful occupation.”®

The recent decisions by the Peake and Fields courts reveal a
hopeful trend in courts—permanent employment disqualifications
need to have some rational reason for the disqualification. Just as
importantly, the applicant should be given the opportunity to offer
mitigating evidence for the disqualifying offense.

Support for allowing mitigating evidence for HHAs comes from
other sources as well. In 2010, Congress enacted the Patient Protec-
tion and Affordable Care Act.'® As part of the Act, Congress codified
a national and state background check program for employees who
would have direct access to patients in a long-term care facility or as
a provider." The program requires that participating states:

[P]rovide an independent process by which a provisional employee or
an employee may appeal or dispute the accuracy of the information
obtained in a background check performed under the nationwide
program, including the specification of criteria for appeals for direct
patient access employees found to have disqualifying information which
shall include consideration of the passage of time, extenuating
circumstances, demonstration of rehabilitation, and relevancy of the
particular disqualifying information with respect to the current employ-
ment of the individual.'®*

This provision of the statute reflects Congress’s intent that states
who patrticipate in the background screening program must allow an
opportunity for an HHA applicant to offer mitigating evidence about
their disqualifying convictions. There are no exceptions to this
mandate.

" fields, 434 P.3d at 12.
%0 felds, 434 P.3d at 22.
'®! Cields, 434 P.3d at 22.

'%2pub. L. No. 111-148, 124 Stat. 119 (2010) (codified in as amended in scat-
tered sections of 15, 26, 29, 30, and 42 U.S.C.A.).

%42 US.CA. § 1320a-7I. The facilities covered by the act include: a skilled
nursing facility; a nursing facility, a home health agency, a provider of hospice care,
a long-term care hospital, a provider of personal care services, a provider of adult
day care, a residential care provider that provides long-term care, and an intermedi-
ate care facility for the mentally retarded. The legislation codified the pilot program
authorized under section 307 of the Medicare Prescription Drug, Improvement, and
Modernization Act of 2003, Pub. L. No. 108-173, 117 Stat. 2066 (codified as
amended in scattered sections of 21 and 42 U.S.C).

%42 U.S.C.A. § 1320a-71(a)(4)(B)(iv).
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Twenty-five states are participating in the background check
program.’®® Of those, nine states currently have permanent
disqualifying convictions with no process to offer mitigating evidence,
in contravention of the statute.’® It remains to be seen whether
these states will comply with the program requirements.

Other authorities have articulated the importance of individualized
employment decisions for those with criminal convictions. In 2012,
the Equal Employment Opportunity Commission (EEOC) issued a
guidance on the use of convictions in employment decisions. The
EEOQOC iterated that if an employers’ policy rejects a job applicant
based on a criminal conviction, that rejection must be “job related
and consistent with business necessity.”'*® To meet this standard,
the EEOC concluded that the employer should develop “a targeted
screen considering at least the nature of the crime, the time elapsed,
and the nature of the job.”"®® The guidance continued with this
statement: “[a]lthough Title VII does not require individualized as-
sessment in all circumstances, the use of a screen that does not
include individualized assessment is more likely to violate Title VII."'
The EEOC also urged individualized assessment in employment
decisions because it concluded that a “significant number” of state
and federal databases contain incomplete and inaccurate conviction
information.™

Similarly, in 2007, the American Bar Association Commission on
Effective Criminal Sanctions issued its report entitled Second
Chances in the Criminal Justice System, Alternatives to Incarcera-

165Alaska, California, Connecticut, Delaware, Florida, Georgia, Hawaii lllinois,
Kansas, Kentucky, Maine, Maryland, Michigan, Minnesota, Missouri, New Mexico,
Nevada, North Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Utah, and West
Virginia. NBCP State Award Chart, Ctr. Mebicare & MEebicaip Serv., https:/www.cms.
gov/Medicare/Provider-Enroliment-and-Certification/SurveyCertificationGenlnfo/Dow
nloads/NBCP-State-Award-Chart.pdf.

166California, Connecticut, Delaware, Hawaii, Kentucky, Michigan, Nevada,
Ohio and Rhode Island. See supra note 95.

167EEOC, supra note 83, at 15. The Ninth Circuit recently reviewed the enforce-
ability of this guidance. Texas v. Equal Employment Opportunity Commission, 933
F.3d 4383, 2019 Fair Empl. Prac. Cas. (BNA) 291807 (5th Cir. 2019). The court
found that EEOC-issued guidance was a substantive rule and the “EEOC lacks
authority to promulgate substantive rules implementing Title VII.” 933 F.3d at 451.
Accordingly, it concluded that the “EEOC and the Attorney General may not treat
the Guidance as binding in any respect.” 933 F.3d at 451.

168EEOC, supra note 83, at 2.
169EEOC, supra note 83, at 2.

17°EEOC, supra note 83, at 2. The guidance refers to employment discrimina-
tion under Title VII of the Civil Rights Act of 1964.

171EEOC, supra note 83, at 5.
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tion and Reentry Strategies.'” One of its recommendations directly
related to employment bans for those with criminal convictions. The
ABA urged
federal, state, territorial and local governments to require that each
government agency, and professional and occupational licensing
authority . . . [p]rovide for a case-by-case exemption or waiver process
to give persons with a criminal record an opportunity to make a show-
ing of their fitness for the employment or license at issue, and provide
a statement of reasons in writing if the opportunity is denied because
of the conviction.'”

“It based its recommendation on social science research showing
that employers and landlords are predisposed to reject a person
with a criminal record without regard to the actual risk that person
may pose, and notwithstanding laws that prohibit unreasonable
discrimination against individuals with criminal histories.”"*

This ABA recommendation gained endorsement from national
groups including the National Association of Criminal Defense
Lawyers, the National District Attorneys Association, and the National
Legal Aid and Defender Association.'”

Similarly, in 2015, the Council for State Governments issued a
report on the use of criminal records in occupational licensing." In
its report, it cited to positive steps states have taken to lessen the
impact of criminal convictions on occupational licensing opportunities.
One of the features noted was “[p]rohibiting the denial of a license
based solely on an applicant’s criminal record unless there is a
conviction that directly relates to the occupation.””

In 2005, the National Consortium for Justice and Information and
Statistics convened a National Task Force on the Criminal Back-

172 , ,

Am. Bar Ass’n, Comm’n oN EFrecTive CriM. SancTions, Second CHANCES IN THE
CriMINAL JusTICE SysTEM ALTERNATIVES TO INCARCERATION AND REENTRY StrATEGIES (2007),
https://www.americanbar.org/content/dam/aba/migrated/cecs/secondchances.authc

heckdam.pdf [hereinafter “ABA, Seconp CHANCES”].
173

ABA, Seconp CHANCES, supra note 172, at 26. The ABA commission “based its
recommendation on social science research showing that employers and landlords
are predisposed to reject a person with a criminal record without regard to the
actual risk that person may pose, and not withstanding laws that prohibit unreason-
able discrimination against individuals with criminal histories.” ABA, Secono CHANCES,
supra note 172, at 7.

174ABA, Seconp CHANCES, supra note 172, at 7.
175ABA, Seconp CHANCES, supra note 172, at 6.
176Cse, OccurationAL LIcENSING, supra note 7, at 1.
177CSG, OccurationaL LIcENSING, supra note 7, at 2.
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grounding of America."® The task force consisted of members of
federal and state governments as well as private companies,
employers, and academics.” One of its recommendations was the
development of guidelines for those with criminal convictions to ad-
dress redemption, forgiveness, and rehabilitation.” As part of this
recommendation, its report stated that it “agreed that a risk manage-
ment analysis is the appropriate relevancy approach, as opposed to
automatic rejection on the basis of a criminal record.'

Compelling support exists for not permanently disqualifying HHAs
based on their convictions alone. Basic notions of fairness dictate
that each applicant has the opportunity to present mitigating
evidence about their convictions and why they should be hired.
Nevertheless, the ever-present question remains, why should
employers risk hiring HHAS who have criminal convictions?

VI. Whuy Give THEm A Seconp CHANCE?

It is problematic for states to have permanent employment bans
based solely on criminal convictions because social science research
does not support such bans. “[L]ifetime bans for all felony convic-
tions are not consistent with the research about desistance from
developmental criminology.”®* As researchers noted in one study,
“we are skeptical that blanket rules based exclusively on whether
someone has a criminal record will provide useful information for
behavioral predictions.”*® This is because “if a person with a criminal
record remains crime-free for a period of about 7 years, his or her
risk of a new offense is similar to that of a person without any criminal
record.”*® This is consistent with other studies that show arrests, in

"8 SEARCH: The Nat| Consortium for Just. Info. and Statistics, Report of the
National Task Force on the Criminal Backgrounding of America (2005), http://www.s
earch.org/files/pdf/ReportofNTFCBA.pdf [hereinafter “SearcH ReporT”].

179SEARCH ReporT, supra note 178, at 2.

180SEARCH ReporT, supra note 178, at 7.
181SEAR(:H ReprorT, supra note 178, at 7.

132Megan C. Kurlychek, Robert Brame & Shawn D. Bushway, Scarlet Letters
and Recidivism: Does an Old Criminal Record Predict Future Offending?, 5 CRIMINOL-

oGy & Pus. PoL’y 483, 485 (2006).

183Megan C. Kurlychek, Robert Brame & Shawn D. Bushway, Enduring Risk?

Old Criminal Records and Predictions of Future Criminal Involvement, 53 CrivE &
DeLina. 64, 80 (2007). The authors also noted that “decision makers should place
information about criminal records into a context that pays close attention to the
recency of the criminal records as well as the existence of a criminal record.”

Kurlychek et al., supra note 182, at 80.

184Kurlychek et al., supra note 182, at 80.
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general, occur in the first three years after someone is released from
prison.'®

Further, employees with criminal convictions tend to be loyal
employees. One recent study of customer service workers with
criminal convictions found that “[ijn positions in which turnover is a
major labor cost determinant, we find that workers with criminal
records have a longer tenure and are less likely to quit their jobs
voluntarily than other workers.”'®*® Those workers “feel a sense of
loyalty or gratitude to an employer who has given them a second
chance.”® It also found that among the workers it studied,
misconduct discharges were “a relatively rare event.”®

Employment is a key factor in preventing recidivism and increas-
ing the safety of our communities.' “Significant predictors of
desistance include not only age but also the forming of positive
social bonds such as work and marriage.”® One recent study in
New York examined the recidivism rate for those with criminal convic-
tions who passed background checks to work in certain non-licensed
health care jobs." The study concluded that the clearance decision
permitting them to work reduced recidivism by 2.2 percent over one

135MARIEL ALrer & MartHEw R. Durose, U.S. Dep’t oF Just., Bureau oF JusT.
Staristics, SpeciaL ReporT: 2018 Urpate on PrisoNer Recipivism: A 9-Year FoLLow-Up
Periop (2005-2014) 1 (2018), https://www.bjs.gov/content/pub/pdf/18uprdyfup0514.
pdf. A recent study has questioned the methodology used in other studies discuss-
ing prisoner recidivism, particularly the “inherent bias of over-representing high-risk
offenders.” William Rhodes, Gerald Gaes, Jeremy Luallen, Ryan Kling, Tom Rich, &
Michael Shively, Following Incarceration, Most Released Offenders Never Return to
Prison, 62 Crive & Deuina. 1003, 1020 (2016). The study, focusing on seventeen
states, examined prisoner recidivism. It concluded that “most offenders who enter
and exit prison do not return.” Rhodes et al., supra note 185, at 1020.

186Minor, supra note 20, at 1.
187Minor, supra note 20, at 15.
188Minor, supra note 20, at 22.

13QKurchhek et al., supra note 182, at 66 (“[A]Jn abundance of criminological
research suggests that one of the key social bonds that help past offenders lead
law-abiding lives is the attainment of stable employment.”); Minor, supra note 20, at
3 (“A failure to obtain legitimate employment is one of the strongest correlates of

criminal recidivism, and recent evidence suggests that this relation may be causal.”).

190Kurlychek et al., supra note 182, at 69. “Most people with a criminal justice

contact at some point early in life actually pose little or no risk of going on to
become long-term recidivists.” Kurlychek et al., supra note 182, at 488. There is
some question by leading authorities on the methodology for determining recidivism;
particularly, comparing those who have never offended with those who have. As
one article noted, the “literature on redemption demonstrates that most people,
even individuals with no criminal history, have at least a slight potential for offend-
ing.” Shawn D. Bushway, Paul Nieuwbeerta & Arjan Blokland, The Predictive Value
of Criminal Background Checks: Do Age and Criminal History Affect Time to Redemp-
tion, 49 CriminoLogy 27, 53 (2011).

191 Denver et al., supra note 4, at 174.
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year.'”? Over three years, the decision lead to a 4.2 percent decrease
in subsequent arrest.’”® The most significant result was for men
cleared for employment: they were 8.4 percent less likely to be ar-
rested three years after the clearance decision.’

There is also a lack of evidence-based research in the health-care
field that supports hiring decisions based on criminal offenses.
Research shows “a general consensus that people with a history of
abusing older adults should not be given the opportunity to do so
again. Beyond that, the literature is scant.”’® This lack of literature
also exists for HHAs. According to a Department of Health and Hu-
man Service’s report, ‘[tlhere is a paucity of literature examining
nurse aides and criminal recidivism and propensity to commit
abuse.”®*

There is also a lack of evidence-based research supporting
employment bans. As one study concluded, the “results of recent
social science research have not supported the idea of blanket
bans.”*” Another study reached a similar conclusion: “justification for
the inclusion or exclusion of various crimes that constitute states’
lists of disqualifying offenses is unclear, and the lack of consensus
across states on this issue illustrates the complexity of making a
solid connection between past criminal activity and the proclivity to
commit abuse in long-term care settings.”'®

Moreover, employers should be given the discretion to hire HHAs
with criminal convictions. A recent survey showed that employers
are willing to work with those who have a criminal conviction.® In
the survey, employers identified their reasons for hiring someone
who has a criminal conviction which included a desire to hire the
best candidate for the job, to better the community, and to give the

*Denver et al., supra note 4, at 196.
193Denver et al., supra note 4, at 196.
1g‘"Denver et al., supra note 4, at 176.

"% GaLanTowicz ET AL, supra note 54, at 21. “There has been no robust scholar-
ship on the relationship between general criminal behavior and elder mistreatment.
GALANTOWICZ ET AL, Supra note 54, at v.

% The Lewn Groupr, U.S. Dep’T HeattH & Hum. Serv. Ensuring A QuALIFIED LoNg-TERM
Care Workrorce: From Pre-EmpLoYMENT Screens To ON-THe-Jos Monitoring 27 (2006)
(final report for contract #HHS-100-03-0027).

"“Denver et al., supra note 4, at 175-76 (Noting that the research has “sup-
ported the idea that individuals with criminal records can be differentiated a priori on
the basis of different elements of the criminal history.”).

"% THe Lewin Group, supra note 196, at 7.

50¢’y For Hum. Res. Maur. & ChaLes Kook INsT., Workers WiTH CRIMINAL RECORDS
2 (2018) [hereinafter “SHRM/CKI"] (“Large proportions of employees are willing to
work with individuals with criminal records. Among managers, 55% are willing, 15%
are unwilling, and 29% fall in between. Among non-managers, 51% are willing, 13%
are unwilling, and 36% say they are neither willing nor unwilling.”).
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applicant a second chance.?® They also report that the “ ‘quality of
hire’ for workers with criminal records is about the same or higher
than that of workers without records.”®' Additionally, “few managers,
non-managers, and HR professionals are concerned that [workers
with criminal convictions] will be ineffective employees.”? Perma-
nently closing the door on this applicant pool does a disservice to
the employer and the HHA seeking employment.

VII. A WorkiNg PLan—BaLancing Risk WitH THE NEep

It is important to have policies in place allowing qualified HHAs to
be considered for positions when appropriate. To do this, we must
eliminate permanent employment bans and allow applicants to pres-
ent mitigating evidence on why they are qualified for the position
notwithstanding their convictions.

The United States Supreme Court recognized the importance of
mitigating evidence in hiring decisions. In NASA v. Nelson?*® the
Court found that it was an appropriate employment-related question
to ask if the applicant was receiving treatment or counseling for
recent illegal-drug use.?® In finding this question legally appropriate,
and the government’s use of treatment and counseling for its hiring
decisions appropriate, the Court stated that “this is a reasonable,
and indeed a humane, approach, and respondents do not dispute
the legitimacy of the Government’s decision to use drug treatment
as a mitigating factor in its contractor credentialing decisions.”*

We need a reasonable and humane approach for those who have
criminal convictions and seek employment as a home health aide.
The best approach would be for states to enact legislation banning
any permanent disqualifying convictions. An example of such legisla-
tion is Maine’s law, providing that the “existence of [criminal history
record] shall not operate as an automatic bar to being licensed,
registered or permitted to practice any profession, trade or
occupation.”

Even if a state or federal government decides to have disqualify-
ing offenses, the applicant must be given an opportunity to provide
mitigating evidence to counter or explain the disqualifying offenses.

2OSHRM/CKI, supra note 199, at 2.

2°1SHRM/CKI, supra note 199, at 4. “Few managers, non-managers, and HR
professionals are concerned that they will be ineffective employees.” SHRM/CKI,
supra note 199, at 5.

*2SHRM/CKI, supra note 199, at 5.

293 \ational Aeronautics and Space Admin. v. Nelson, 562 U.S. 134, 152-53,
131 S. Ct. 746, 178 L. Ed. 2d 667, 31 I.E.R. Cas. (BNA) 1057 (2011).

2 Nelson, 562 U.S. at 152-53.
*®Nelson, 562 U.S. at 152-53.
*%Me. Rev. Star. tit. 5, § 5301 (2019).
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States could require this by legislation and could model their legisla-
tion after a Minnesota law that provides that the applicant “shall not
be disqualified from the employment or occupation if the person can
show competent evidence of sufficient rehabilitation.”” Evidence of
rehabilitation could be those factors identified by the EEOC in its
2012 Guidance on using arrests and convictions in the hiring
process. The factors include “[the nature and gravity of the offense
or conduct; the time that has passed since the offense, conduct
and/or completion of the sentence; and the nature of the job held or
sought.”%

Allowing evidence of rehabilitation gives employers the chance to
balance the risk associated with the HHASs’ convictions with proof
they are no longer a risk to hire. In 2005, the nonprofit consortium,
SEARCH, and the Bureau of Justice Statistics formed a national
task force to address the use of criminal background searches in
employment decisions.?®” It “agreed that a risk management analysis
is the appropriate relevancy approach [for employment], as opposed
to automatic rejection on the basis of a criminal record.”® The task
force recommended that “guidelines be developed to address
redemption, forgiveness, and opportunities for rehabilitation.”"

Allowing the HHA to present evidence of rehabilitation increases
their chances of being hired. Without this rehabilitative evidence,
“hiring authorities often relly] on stereotypes about applicants with
criminal histories.”'? But, “these stereotypes can be overcome when
authorities have discretion to consider applicants as individuals and
the experience to make informed judgments.”"®

Presenting rehabilitative evidence also gives applicants a chance
to meet with prospective employers. Studies have shown personal
contact is important in the hiring process. For example, interviews
may weaken racial bias of employers. Similarly, here, the rehabilita-
tive evidence may humanize the HHA in light of past criminal
convictions.?"

Allowing applicants to provide evidence of rehabilitation at the

2"Minn. STar. § 364.03 (2019).
2°sEEOC, supra note 83, at 15.

2% SenrcH RerorT, supra note 178, at 2. The group contained members from
federal agencies, state agencies, private companies’ employers, state legislatures
and others.

2108 arcH ReprorT, supra note 178, at 17.
M Search ReporT, supra note 178, at 17.

212Christopher Uggen, Mike Vuolo, Sarah Lageson, Ebony Ruhland, & Hilary K.
Whitham The Edge of Stigma: An Experimental Audit of Low-Level Criminal Records
on Employment, 52 CrimiNnoLoGgY 627, 646 (2014).

213Uggen et al., supra note 212, at 646.
214Uggen et al., supra note 212, at 631.
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outset of the application process is one way to allow employers to
have the discretion to hire qualified applicants. If evidence is not
provided at the outset, employers should provide an appeal process
to those who have been disqualified because of their criminal convic-
tions upon denial.

Employers could use the process articulated in the statute
implementing the National Background Program.?’® The statute
mandates an appeal process for any applicant denied a position
based on her criminal conviction.?® It also dictates the factors that a
state must consider in the appeal process including the passage of
time since the conviction, extenuating circumstances, demonstrated
rehabilitation, and the relevancy of the conviction to the job.?'” This
process would permit the employer to make an individualized deci-
sion whether to hire the HHA.

Allowing the HHA to present evidence of rehabilitation, however,
might not be enough for some employers. Lawmakers may still need
to address the liability concerns that employers raise for those with
criminal convictions. Employers choose not to hire someone with a
criminal background because of their concern for liability for
negligent hiring. Galantowicz et. al. suggests that “fear of liability is a
key driver in the move to use background checks, along with a fear
of adverse publicity.”'®

This concern could be allayed if the states and the federal govern-
ment provide a process for a certificate of recovery or rehabilitation,
which would allow a safe harbor provision to protect employers from
a negligent hiring claim. Currently, thirteen states, in addition to
Ohio, offer a certificate of recovery or rehabilitation.?”® Of these
states, only seven offer a safe harbor provision for the employer.?®®

501e InTERIM ReporT, supra note 36, at 16.
#1942 U.S.C.A. § 1320a-7(a)(4)(iv).
2742 U.S.C.A. § 1320a-7(a)(4)(iv).

218G ALaNTOWICZ ET AL, supra note 54, at 25. Other reasons include “public safety,
compliance with legal requirements, limitation of liability, conditions of doing busi-
ness, protection of vulnerable populations, customer assurance, avoidance of loss
of business, fear of business loss, or public or media backlash over an incident
caused by an individual with a past record, and to regain public or customer trust.”
SearcH ReroRT, supra note 178, at 5.

#®Alabama (Order of Limited Relief, SB163 — Eliminates mandatory
disqualification for employment and permits consideration on the merits); Arkansas
(Ark. Cope Ann. § 17-1-103—Removes automatic bar to registration, certification, or
licensing for any trade, profession, or occupation); California (Certificate of
Rehabilitation, Penal Code § 4852.01-4852.21—Removes mandatory bars and
evidences rehabilitation); Connecticut (Certificate of Rehabilitation, Conn. GEN. StarT.
§ 54-130a(b) —Offers relief from legal barriers to employment and licensure);
Georgia (Program and Treatment Completion Certificate, Ga. Cobe AnN. § 42-2-
5.2(c)—Intended to encourage hiring, licensing, and admission to schools and other
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All states should provide a certificate of rehabilitation or recovery,
and ensure it contains a safe harbor provision for employers. Ad-
ditionally, all employers and licensing agencies should be required to
accept the certificate, and there should be no offenses that are
exempt from the certificate. The certificates will give employers the
freedom to choose the best candidate for the job notwithstanding
any criminal record.

Certificates do make employers more comfortable in hiring those
with criminal convictions. In a 2018 survey conducted by the Society
for Human Resource Management, managers and human resource
professionals reported that a certificate of rehabilitation would
increase their likelihood of hiring someone with a criminal record.?'

The certificates offer another advantage to the job seeker. As this
article previously detailed, home health aide positions have histori-
cally been low-paying positions.?? For those with criminal convic-
tions, a certificate of rehabilitation can remove the sense of

programs); Hawaii (The Uniform Act on Status of Convicted Persons, Hawail REev.
Star. § 831-3.1(a)—Stops disqualification from public office, government employ-
ment, or from licensure, solely because of a prior conviction); lllinois (Certificate of
Relief from Disabilities, 730 IL.. Comp. Stat. AnN. 5/5-5-5—A person awarded a CRD
cannot be denied a license in 27 different fields simply because of conviction); lowa
(Certificate of Employability, lowa Cope § 906.19(2)—Prevents licensing agencies
from denying a license based on the felony conviction or based on a lack of good
moral character, with exceptions); New Jersey (Certificate of Rehabilitation, N.J.
Stat. § 2A:168A-7—Removes bars to public employment, with certain exceptions);
New York (Certificate of Relief from Disabilities, N.Y. Correct. Law § 703 (CRD) or
§ 703-b (CGC)—Removes bars to employment for people with no more than one
felony; Certificate of Good Conduct, N.Y. Correct. Law § 703-b—Removes bars to
employment for people with multiple felonies); North Carolina (Certificate of Relief,
N.C. Gen. Stat. § 15A-173.2—Relieves collateral sanctions for a person with
misdemeanors or minor felonies); Rhode lIsland, (Certificate of Recovery and
Reentry, R.I. Gen. Laws § 13-8.2-1—Relieves collateral consequences for a person
with no more than one non-violent felony); Tennessee (Certificate of Employability,
Tenn. Cope § 40-29-107—an order that materially assists a person in obtaining
employment or occupational licensing); Vermont (Order of Limited Relief, V1. Star.
Ann. tit. 13, § 8010—Dispenses mandatory sanctions related to employment, educa-
tion, public benefits or occupational licensing; Certificate of Restoration of Rights,
V7. Star. Ann. tit. 13, § 8011—Relieves all but certain specified collateral sanctions
five years after sentencing or release from incarceration for a conviction in any
jurisdiction).

?20Ga. Cope Ann. § 51-1-54(B); 730 ILL. Comp. Stat. AnN. 5/5-5.5-15(F); N.Y. Exec
Law § 296(15); N.C. Gen. Star. § 15A-173.5; Onio Rev. Cope Ann. § 2953.25(G); TenN.
Cobe AnN. § 40-29-107(N)(1); and VT. Stat. Ann. tit. 13, § 8014.

221SHRM/CKI, supra note 198, at 8. The other factors are demonstrated
consistent work history, employment references, and job training. SHRM/CKI, supra
note 198, at 8.

222CAMPBELL, supra note 11, at 6; Joyce, supra note 11, at 5.
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powerlessness they face when looking for a job.?® The certificate of-
fers them an opportunity to advocate their value to the employer.?**
This includes not only why they should be hired, but why their skills
should equate to a livable wage.

There are clear steps that lawmakers could adopt to increase the
HHA labor pool. The most important is to eliminate permanent
disqualifying offenses for HHAs and replace it with a process that al-
lows HHAs to present evidence of rehabilitation.

VIIl. ConcLusion

By all estimates, the United States is facing a crisis in providing
care to its aging population. It is time to consider all employment
pools to avert the crisis, including the employment of those with
criminal records. As this article has discussed, “[i]t is important to
strike a balance between the need to protect vulnerable citizens
from harm and creating unnecessary barriers to employment for
qualified individuals, further reducing the potential pool of long-term
care workers.”?®

This article proposes a viable solution to staffing these critical
HHA positions. Lawmakers and policymakers should reexamine their
laws that impose permanent employment bans for HHAs. No state
should erect a permanent ban without clear evidence-based
research that justifies the disqualification. To date, it appears that no
state has engaged in this analysis. The existing bans unfairly impact
a vulnerable workforce—those of limited means and women of color.
These employment bans should be eliminated.

Further, if a state does decide to erect employment bans for those
with criminal convictions, it needs to allow proof of rehabilitation.
Basic due process principles require this opportunity. This evidence
of rehabilitation can take the form of mitigating evidence or a
certificate of recovery or rehabilitation.

The looming health care crisis in our country should prompt

223Workforce practitioners often find that negative attitude presents the largest barrier
to success for people who have been in the criminal justice system. For many reentrants,
the hardest part of finding a job is not employer discrimination. It is not their limited skills,
education, or work history. Nor is it the restrictions placed upon them by their probation or
parole officer. Rather, the biggest barrier can be the negative internal voice that tells them
over and over that they will never succeed—and persuades them to give up without even
trying.
DanieL J. SaLemson, Davip Jason FiscHeErR & Louis D. MiceLl, WoRrkrFoRce PRrorF’L
TrAINING INsT., GETTING THE RAP DowN: EmpLOoYMENT STrATEGIES FOR NEW YORKERs WiTH
CrimiNAL Recorps 20 (2010).

24 eather R. Hlavka, Darren Wheelock & Jennifer E. Cossyleon, Narratives of
Commitment: Looking for Work with a Criminal Record, 56 Soc. Q. 213, 215-36
(2015) (“The U.S. Labor Market often centralizes the individual and her story, pas-
sion, and connection to the employer as the primary employment determinant.”).

251 Lewin Group, supra note 196, at vii.
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policymakers to take any necessary steps to make employment op-

portunities a reality for HHAs who are qualified for the position and
present no safety concerns.
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