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Proportionality in Interpreting Constitutional 
Rights: A Comparison between Canada, the 
United Kingdom and Singapore and its 
Implications for Vietnam 

Jack Tsen-Ta Lee1 

Few rights that are guaranteed by constitutions and bills of rights are expressed to be 
absolute. In many jurisdictions, the legislature is permitted to impose restrictions on 
rights for specified reasons and under particular conditions. However, constitutional 
or bill of rights text often do not expressly indicate how the courts should determine 
that applicants’ rights have been legitimately restricted. To this end, courts in 
jurisdictions such as Canada and the United Kingdom have adopted the European 
doctrine of proportionality. Essentially, this requires them to balance opposing types 
of public interests – the interest sought to be protected by the rights in question, and 
other public interests such as national security, the protection of people’s reputation, 
public order, and so on. A proportionality analysis also requires courts to consider 
whether limitations on rights imposed by executive or legislative action have a 
rational relationship with the object of the action, and, if so, whether the limitations 
restrict rights as little as possible. 

On the other hand, when interpreting the fundamental liberties in the Singapore 
Constitution, courts presently do not engage in a proportionality analysis. This paper 
considers how the rejection of proportionality has affected the rights to freedom of 
speech and assembly, and argues that the application of proportionality in Singapore 
is not only desirable but necessary if the Constitution is to be regarded as 
guaranteeing fundamental liberties instead of merely setting out privileges that may 
be abridged at will by the Government. It is hoped there are lessons in Singapore’s 
experience that Vietnam can learn from. 

This paper is in Vietnamese. 
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ada, Singapore, Lign Hi& c6c Vwmg QUSC 

Jack Tsen-Ta ~ e e '  

s6 quy&n dugc hi&n phip v8 dao lu@t v& chc quy&n dlin su bio d8m dugc th6 hi$n 

hch tucmg d6i. Trong s6 cic t h h  quY&n, cca quan l@p phip dugc phep rip d$t gi6i 

& cic quy&n vi nhiing 19 do dac d m  du6i nhiing di&u kien nhit dctjnh. Tuy nhi&n, 

tir ngtt cua hi&n ph$ hogc &o lu@t v& cric quy&n dlin su thubng kh6ng chi rG 1Am 

'o 66 chc tba An d6 quy&t &nh ring cic quy&n clia ngubi nap d m  & bi gi6i h+n mat 
. . 

~ u 6 i  cting, c i i  tba itn 6 Canada vri Li6n Hi$p Vumg ~ u b c  Anh dEi ti$ 

c thuy&t c h  d6i cua ch&u hu. Mat cich thi&t y&u, hpc thuy6t nn$ dbih6i cic tba 

clin bing cic loai quy&n lgi c6ng trhi ngugc nhau - d6 18 nhiing quy&n Igi duqc 
!S 

m d& duqc ba6 v$ bing cic quy&n chit vin, vB cic quy&n Iqi' c6ng khb  nhu an 

6c gia, b8o v+ danh du clia con nguai, tr@t ty c6ng cang vri v&n v8n. P h b  tich c8n 

g dbi h6i tba itn xem x6t n h b g  gi6i han v& cic quy&n do hoat dong cca quan h a  

$c l@p phip c6 m6i li2n h+ h w  1f v6i dbi tugng cua hoat bang 66 hay khbng, vB , 
nhfmg gi6i h w  66 c6 gi6i han cric quy&n lgi b muc nh6 6 muc c6 th& hay W n g .  

Ac, khi giii . thich . cic quy&n tq do cca b k  trong ~ i & n  phip Singapore, tba itn hien . . , . . . 

6hg &kc hi$n iiec phlin tich c h  d6i. BAn tham lu@n n8y xxem x&t su tir chbi 

clin b6i 6% rinh hubng nhu th& nho i&n cic quy&n :n do ng6n lu@ v8 hoi hpp, v8 

m$c dli thuy&t c h  d6i v& ngubn g6c 18 cua chSu iu, vigc sir dpng n6 tai 

e kh6ng chi duqc mong mu6n m8 cbn 18 chn thi&t nn&u ~ i & n  phip duac coi 18 c a  

rio dim quykn ty do cca bin th dinh nhitng uu d l  ituac l h  ng& 

o f chi cua chinh quy&n. Hy vo 

re, Vi$t Nam c6 th6 hoc h6 

Singapore), 
, PGS, Kho: 

LSu 



&n ph$ v i  dao lu$t v& cic quy&n d h  su bao 8 t h  dua 

chc t h h l  quY&n, ca quan l$p phip duac ph$ 

g ly do dgc djnh dubi nhcing di&u kien nhdt dcfinh. 

phhp hoac dao lu$t v& cic quy&n d h  su thubng kh6n 

quy6t dinh r k g  chc quy&n cua nguiri ngp d m  d5 bcfi 

g, cic tt6a &I ir Canada v i  Lien Hiep Vumg ~ u 6 c  

chfiu Au. Mat cich thi6t yy&, hpc thuy&t niy 

lai c6ng trii nguac nhau - 66 18 nhSng qu 

g cic quy&n chit vdn, v i  chc quY&n 16 ccing 

c6a con ngubi, tr$t tu c6ng cijng v i  vtin v 

Bng dua thuykt c2n d6i vio di&u chinh tro 

vi&t nay cho r h g  viec ban hanh thuykt c2n d6i nSn duac k&t hqp v6i lbi 

phip, v i  c k g  nen cho pht5p ttba tin th& hien vai trtb c6a minh d& ki&m tra 

v i  l@p phhp m@ chch hi$u qui hm. Sau d6 ch6ng ta sE c h g  xem x6t nh 

qua kinh nghiem c6a Canada, nu6c Anh va Singapore danh cho Viet Na 

~ i & n  phip 1992 duqc so+n thao theo chc thuc kh6ng khhc xa nhiku so v 

Singapore. 

Viec thio lu$n c6a ch6ng t6i d& ngG n6n c6 mat he th6ng ki&m tra hi& dj 

thdm quy&n. ~ h h  I cua bii vikt giai thich cic quy&n duac dam bio thi h 

qua ca ch& ki&m tra hi&n djnh, v i  xem x6t xem ~ i & n  phhp V$ Nam sE n 

th& nio ir phumg dien niy. ~ h h  11 mB t i  su p h h  tich thuy&t c2n d6i li&n 

x6t xem 16.m th& MO thuykt nn8y hoat Qng b Canada va nu6c A&. Sau d 

v& vdn d& n& b Singapore v i  so s h h  v6i hien trmg c6a Viet Nam. Tir d 

quan di&m la cho du chch thuc ~ i 6 n  phhp Singapore duqc sow thao nhu t 

c6 chc thu$t n@ nhu "gi6i h q  hgp lji" host "gi6i h q ~  ca62nn thi6t trong 

ch6" m i  c6 th& dtbi htbi cic ttba &I hp dgng su phfin tich cha thuy&t c2n d6i - 
hanh thuy&t c8n d6i lit phu hqp v6i ngi dung v i  mat s6 quy&n tu ph$ c6a ti, 

Singapore, v i  s& c6 th& trm ~ U Q C  nhmg V& d& lien quan d&n phumg ph 

hien nay. Phhn 111 la phhI n h k g  suy nghl. PhhI niy d& nghi sv p h h  tich 
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&n dugc i p  d y g  khi gihi thich 

apore, vh ~ i & n  phhp Viet Nam c b g  n& 

ong ki&m tra hi&n phip. 

THI HANH CAC QUYEN QW DW TRONG B[R?N PHAP 

tich c6a thuy&t c2n d6i 18 mat ky thu$t duqc t6a i n  i p  d ~ n g  trong mat s6 thim 

I3 Canada vh nuac Anh d& quy&t dinh 18 c6 phtI hqp hay kh8ng b& n h h h  hZmh 

ita chinh phit h h h  dang hoac ra quy&t dinh, hoQc cho n h h h  lap phhp ban h h h  

u$t gidi han mat s6 quy&n the0 hi&n phhp. Cic thim phin I3 n h k g  he th8ng n8y c6 

iem dim bho cho cic lu$t cc6a ca quan l$p phhp v8 h h h  ph$ phb hqp v6i hi&n 

, tru6c !&i chhng ta xem x6t vise p h h  tich the0 thuy&t c2n 48i t6n tai trong giai 

&n phhp, rit c&n thi&t n6i mat chht v& thi hinh cic quy&n quy 4nh trong hi&n 

chc qu6c gia thuac kh6i Thang Lu$t c6 hi&n ph$ thhnh v5n nhu Canada, India, 

sia, Singapore v8 Hoa Kjr, hi&n phip duac xern nhu 18 dao lust co bin vA n&n ting 

c dao lu$t thSng thuimg mB ca quan lsp phip hoac ca quan hanh ph$ ban hhh .  

at dao lu$t th8ng thuimg kh6ng phtI hqp v6i mat hoQc m6t s8 di&u khitan cita hi&n 

'&n phhp ss& chi&m uu th6. Vi th& &o lu$t tl16ng thuimg sE bi v8 hieu v8 khBng c6 

phhp 19. Thinh thitang, di&u nhy duqc liiun r6 ngay trong hi&n phip. Vi du, di&u 4 

n phip cang Hda Singapore2 quy d i d :  

&n phip nhy la lu$t cao nhht cc6a Cang Hita Singapore v8 bht ccir dao lu$t n8o duqc 

quan lap phip ban hBnh sau khi c6 hi&n phip, mB kh8ng phtI hqp viri ~ i & n  phhp 

, vi su kh8ng phb hqp dit, bi v8 hi& 



chira d p g  cac quy&n v& d b  su, d6 118, danh sach chc quY& 

n ngubi trong phgn vi th& quy&n. Nh@ng quy&n nay 

crc xem 18 c6 quy&n luc quy&t dinh mat dao luet th6n 

phhp 118 ca quan tba An. KhBi niem nay buqc 

Kp, Marbury v  adi is on.^ Tba Bn tbi cao c 

118 q ~ y & t  dinh C ~ C  trtranh chhP phip ijr bi khir 

c phip luet, trich nhitm cua tba 2n 118 phai q 

hay kh6ng c6 su miu thugn gi5a ~ i & n  phip vB mat bao lu$t th6ng thutmg. T 

Chan Hian Leng Colin v Public  rosec cut or,^ tba An tbi cao Singapore 6% c 

dinh tucmg tu: 

Tba an c6 quy&n lqc vB nhiem vu bao b h  r h g  cac biku &ban cha 

buqc bao vv$. Tba An ciing c6 nhiv$m vu tuy&n bba bit hoat b6ng quy& 

nhinh h h h  phap vvB i$p phap 18 kh6ng c6 hieu l ~ c  do vu@ qua gibi ha 

luc d% duac Hiin phhp quy binh, ho$c n6 nguqc lai n h k g  di&u c h  m i  

quy binh.' , , 

<: 

~ h t  r6 rang, tba An dii c6ng nh@ r&ng vai trb cda n6 18 b8o a m  cho lu$t v8 c 

cda chc ca quan h a  phip 118 tub thti y&u ciu cda hi&n phap. 

Tinh trang cda. Vi$t Narn la khic biet, th&n chi trong di&u 146 cda Hi&n pha 

Vi$t Narn6 18 mat di&u kh6an tbi cao gibng viri m6t di&u kh6an trong HP cti 

Hi&n phap cua nuirc CHXHCNVN 18 bao I@t ca ban cha nh8 nuirc vZI 

thi h h h  tbi cao. 

Moi v h  b&n phip lu$t khac phai phu hgp vbi Hi&n phip. 

c6a Hany Gibbs, "Tba 5n nha 14 ngubi bho v@ hi& 
Sinnadurai (eds), Lu& Cdng ij vd Tda hn: Khuynh 
, 1988) 4 i  trang 51-66. 

s6 51-2000-QH10 
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&n g i h  sit t6i cao v& xiQc thuc hiQn Hi&n phipip"7 v i  " b%i b6 n h h g  quy 4nh 

an h h h  do Chu tjch nu&, UBTV Qu6c Hai, Chinh phu, Th& t u h g  CP cua chinh 

n& quy&t cua Qu6c Ha?'. 'chi tiit han, theo di&u 91(5) 18 nhiQm vu c6a UBTV 

g h  ch* viQc thuc hiQn l e t  do Chinh Phu, Tba &I t6i cao, vB ca quan ViQn 

i v i  nap d& nghj b%i bo nhiing &io lugt d6 l&n QUBC Hai.. . 

hip. Tuy nhih, v8o nrim 2009, d u h g  nhu ~ u 6 c  hai ciing'nhu UBTV qu6c hai 

g tuy&n bit I@ dao lu$t nio 118 h i i  vai ~ i & n  Phip? Hoc gig phip 19 ~ ~ u y z n  V h  

dua ra 2 19 do cho v h  d& n$: ddu ti&, ~ i & n  ph$d% kh6ng quy d M  r6 ring ca 

i&n hinh, vio t h h g  10,201 1, Nguyzn V h  Thio 6% c6 mat bZli b i  

, mat tb b$ hoc thuy&t h h g  diu cua ViQt Nam, d& ng& t h h h  l$p toa 



ciing c6 th& duqc trao quy&n 66 quy6t binh cic hoa 

phip vit ctic 830 Iu$t _tic hay kh6ng.13 

hi& phap bii buac bua 16n bbbi mQt s6 dai bi&u 

' &a b6i hi6n phip vAo &iing 1 1 n h  200 1 ,I4 v 

du6i su &ing t h u k  cua UBTVQH vit 

"bko ve hi&n phip" lit kh6 khh bbi vi Hi&n 

chuy&n htich nhu I& tba hi& phip hoBc uy 

cic cca quan nhit nuirc khic n h a ~ . ' ~  

bi ki&m tra mat lh niia, v h  b& nAy st3 c 

bAo ve hi&n phip chinh thirc thugc v& 

Phu c6 th& trao cho BQ t n r h g  ba Tv Phtip nhiem vu giai quy&t nhfing &o 

hogc bht hqp ph&p buqc ban h h h  biri nhimg co quan chp tinh, thAnh ph6.'6 

nhfing v8n bzin phip l@t btrac Qu6c HQi ban hanh, ciing c6 thk khit thi v6i 

mat 6y ban ctgc biet cba Qu6c Hgi dk xem x6t c b  dv thrio lu$t c6 phii hpp 

tnrirc khi bugc Qu6c HQi ban hi&. Oy ban 1 h  nhiem 9 nity 65 t6n b i  a 

gia thuac Th6ng Lugt. Vi du, a Nghj Vien cua nuirc hh,  nhiem vu nAy d 

hai uy ban. Nghi Vien c6 hai vien: Thuqng nghi vien vit Ha nghi vien. uy 
c6a Ha nghi vien xem x6t nai dung clia dy thko lu$t c6 hgp hi&n hay _ti, 

nghi vien nghllk phu.hqp, s& chuhn bi ban bbo cio b& th6ng bio b&n th& 

nghi vien v& quan di&m cua minh.I7 Cfrng c6 mat fJy ban li&n ttjch v& Quy 

"li&n tjch" v,i uy ban nriy bao gbm cic t h h h  vi&n bb ca hai vien - xem x6t 

cita chinh ph6 v& tinh phii hgp viri lugt v& quy&n con ngu&i.18 

Du nhimg hy ban 18p phip b6ng mgt vai h b  quan hong trong viec bim bzio 

buac ban h h h  phiti tub thh cac nguy6n t ic  cua hi&n phip vit quy&n con n 

buac d& n g ~  ring n h k g  nguy6n &c nity chua &ugc ki&m tra bhy bb biri vi 

W c  d6c lap v6i c a  quan lgp phtip. Hoc thuy&t v& nhit nu6c phip quy&n bbi 

1uc clia tic baa lugt ph&i buqc b h h  gi i  b&i mat cca quan kh6ng c6 m6i li&n 

hi&n bio v@ Hi&" ph$, Tap chi CS, th 
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8% sfing tao phip 1uat.l' V6i If do nAy, b nhimg qudc gia the0 Th6ng Lust, trich 

chinh dim bio tinh hqp.hi&n c6a ckc dao lust thu& v& tba fin, ca quan duac coi 18 

v&i ca quan hi& phip v8 lop phip. C6 th6 luu ring, nhi&unu&c trong sd 86 

anada, Singapore vB nrPirc Anh, nhiem vg d6 dugc thuc hien bbi c b  tba An thang 

chu kh6ng phi% duac thuc hien v&i cic tba hi&n phip chuy&n trich. 

PHAN T ~ C H  THE0 THWET CL&N DOI 

GI& THGU: CANADA VA N U ~ C  ANH 

& chfing t6i gi8 Gnh ring, sau cfit, c6 m+t ca ch& ki6m tra hi& phip duac ban hiinh 

t Nam, viec ki6m tra 136 s& duqc thuc hien biri QH hosc m6t sd ca quan khic nhu 

oac 6y ban hikn phhp hay kh6ng. Mat c2u hh6i chinh d phit sinh 18 lSum th& n8o 

ki&m tra di d&n quy&t dbjnh'l5i lieu c6 h q  hi& klk ca quan l$p ph$ hosc ch6 th& 

khic ban h b h  phip luat 6% hm ch& cic quy&n duac hi&n phtip bio 06. 

i nAy li8n quan bbi vvi cic dgo lu&t v& quy&n d2n su nhin chupg 18 khang di8n t8 

huat ngi3 tuyet d6i v& quy&n ca b8n trong d6. N6i cich khac,cb quy&n d&u phu 

80, gi6i han hqp phip d m  trGn nhimg ca sb nhht dbjnh. Vi du: di&u 10 (1) c6a 
20 - 'c v& quy&n con ngubi c6a Ch2u Au, da ip  dung cho tht c8 ctic qu6c gia thinh 

Cgng dbng Chku Au, bao gbm c8 nu6c Anh, b8o d h  quy$n &r do th6 hien, 

i di&u 10 (2) quy bjnh, trong nhilng thuat nggii sau d2y, nhimg su han ch& cic 

. . , . .., 

img hoat bang su &r do, vi n6 c6 iem :m "8 c i  trhch h i& ,  c6 

bbj phu thuac v& hinh thirc, di&u kien, o$c Mnh phat nhu d5 duac m6 

t i  trong phip Iugt v i  tin thiit trong x% hoi d2n chli, cho quy&n lqi cila qudc gia, sy 

sip nhop vi~ng l%nh th6 ho4c su an twin cbng tang, cho su ngin chan viec m3t trot 

ty hose iei pharn, cho bio i 3 sirc khk ,  V:I dao dt'rc, cho bio ve danh d ~ r ,  hogc y y ; n  

cua ngub.i khic, hogc cho vice ng5n chgn ri, ri th6ng tin duac nhcn bi met, hoic cho 

duy tri quy& ban v i  s!r cbng bing cli ca quan tba an. 



bAn duac bio d h  bbiri Di&u 1e v& ~ u y & n  va su Tu do: 

ribg quy&n va su ty do 66 pliu thuac "chi cho nhimg g 

lugt v i  chi c6 th& hgp 19 trong mat xt5 hai ty do vB 

a nhiing di&u khoin gi6i han nhu th&, khi mat dumg s 

mat hoat dang nhm trong su Qr do m i  hi6n phip 88 b i  

h c6 nhiem vu xem x6t xem chinh phii c6 trinh bay d 

ng cQng thich 6 h g  d& cho thhy r h g  nhmg gi6i h m  1 

r b g  viec tip dung p h h  tich c h  dhi trong viec d 

ir rang, d@c biet bir cic quhc gia c6 m6 hinh "chii 

phip m6i". D@c ttinh ciia m6 hinh chinh quy&n nky bao gbm (1) mat hi&n ph 

thi6t lgp vh trao quy&n clio ciic ca quan cha chinh quy&n; (2) quy&n ligc cao 

trong tay nguiri d h  th6ng qua bhu ccir t huhg  kji hoac cic cuac tnmg chu d 

quy&n lqc ki&m soit c6ng thuac v& hi& phip; (4) sy tbn tai cha G o  lugt v& 

vZ1 mat he thhng g i h  sit bio dim c8c quyv&n 66 duqc duy tri; vk (5) cic tbii 

dinh trong hi6n phip d& scira d6i." Vi vgy, trong w vi$c R v ~ a k e s , * ~  T6a An 

Canada dE tuy&n ring p h h  tich c h  d6i dugc duy tri khi quy6t ddjnh ring n6 

c6 gi6i han quy&n duqc Di&u Le ciia Canada bio d&m thi c6 th& &qc duy td 

khoh  s6 1 cua Di&u,le la "hqp lf" vk "th& hien tang bing trong mijt x2 hiji 
Y.': 

chV. Cho n&n, n&u T6a tin Ch2u Au v& Nh&n Quy&n sir dung cich tihp C&I c 

v6i cic di&? khoin thi6t y&u la dip irng quy&n quy Bjnh txong CBng u6c Ch& 

niy duac ki&m c h h g  trong vy viec nhu th6 vu viec Dudgeon v United Kindo 

r b g  su can thiep mot quy&n kh6ng th& duqc xem 18 chn thi&t trong mat xE 

trir khi n6 c2n d6i v6i muc ti&u hgp phip 6uac the0 du8i bbiri gi6i h+n hgp ph 

v6n Khi Dao lu@t vv& Quy&n Con Nguiri 1988 (UKlz6 c6 hieu luc vBo n 

d~ nhimg nguiri bi thiet hai do giii ph$ trong lugt qu6c gia vi vi pham qu 

2' ~ h i n  1 cc6a Dao L d t  Hi& phip 1992 (Canada), bin &&I 116 duuc ban hinh biri Sch B cho Dao L 
1982 (c 11) (UK). Xem h~:lllaws-lois.iustice.ec.ca/englcharacterl (Truy cep 191712012) 
22 Alec Stone Sweet & Jud Mathews, "Cin b h g  c&n dhi v i  Ch" nghia hi$ phip tban ciu" (2008) 47 
Transnat'l L 72, trang 84-85. 
23 [I9861 1 SCR 103, SC (Canada). Ph&n tich theo thuy&t c&n &hi duqc xhc dbh trong cic y vi&c sau 

ey Genera0 [I9891 1 SCR 927, SC (Canada); v& RJR - MacDonald Inc v C 

c Handyside v United Kingdom (1976) 1 EHRR 737 tai 754, [49], EC 
don1 (1981) 4 EHRR 38 tai 56, [63], ECHR. 

350 



u6c, Thuqng Nghj Vien xic nh& 18 ph dung cho di&u 

c h  thi&tt.27 

chung, ban hanh viec tihp c$n c;in d6i c6 inh gbrn b6n giai 

Dhu ti&n, c6 mat su xem x6t 18 chinh quy&n c6 dugc trao quy&n hqp phip d& ban 

h h h  nhimg bien phhp giai h y  hay kh6ng. 

. 'I'M hai, c6 su dinh gih d u ~ c  thuc hien d6i v& d& c6 hay kh6ng c6 su lien he h e  

Ijr giiia cic phumg thuc duac ban hinh trong phuong phip v i  nhfing ddi 

tuqng chhh sich duqc nEu trong phucing phip 66. V& d& niy duqc goi 18 

kihm tra tinh thich hw. 

. Thu ba, phuong phip du~c' t im thhy 1151 vi phqm quy&n t6i thi&u nhht c6 th& . ~ i & u  

niy duqc bi6t din 1s ki&m tra tinh thi6t yhu. 

. cu6i c h g ,  c6 su ki&m tra 18 n h h g  Iqi ich c6a phumg ph$& c6 1611 h m  n h k g  

c8i gi8 phit sinh tu vi$c ckt g i h  quY& 126. D2y dugc goi bing thu@t nggii " c b  

d6i the0 nghia hep". 

thh mqng tuqng, chch thirc trong d6 thuy6t c&n d6i duac $ dung khic nhau mat 

u6c gia niy so v6i qu6c gia Trong khi d6, mat su so s h h  chi ti& xa hon 

i c6a bii vi&t n$, nhin chung hhu h6t ph2n tich c8n d6i d&u c6 b6n y&u t6 k& tr6n. 

o ring, phumg phip p h b  tich c6 mat s6 n h h g  thu$n lgi. D ~ U  ti&n, buac mQt brio 

at ciu M c  d& quy6t dinh ring mat phumg phhp giai h y  mat c8ch phtt h9p hay 

k g  quy&n duqc hihn pliip i do@ hai bio dim ring viec 

(rc dat trong tinh th& 

a v i  kh6ng phii cho nhgii 



quy6n d h  sp trong ~ i g n  phhp Singapore kh6ng yku ciu mQt cach rB rang cic t 

can bing chi gi8 c i ~  viec gihi hw su Q do cabin d6i v6i muc tiku lijp phhp. K& 

Tba tin tt6i cao Singapore di? quy6t ddjh trong mat st6 truirng hqp 151 p h h  tich th 

30 xem$n ph$ Singapore, Di&u 12 (2) ( ~ h m  mot s6 hinh thSrc p h h  bief), Diku 13 ( C h  trgc suit, v i  M 
I?$ Di@u 14 (quykn tlr do ng6n lu$n vB th& hien, hai hop v i  hBi dban) vB Eli& 16 (quy&n v& giio duc). 
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han duqc thi&t k& if& bio ve dQc quy&n ctia Nghi Vi 

(b) l6n quy&n duqc khdan (1) (b) quy anh,  sp giiri ban khi nghi vien thhy c h  thi&t 

hoQc c6 lqi cho lqi ich an ninh c6a Singapore hoQc trgt Qr c6ng tang; v i  

(c) l&n quykn duqc kh6an (1) (c) quy dinh, sy gidri han khi nghi vien thhy chn thi&t 

hoQc c6 1ai cho lqi ich an ninh cua Singapore hoQc tr$t c6ng cang hoQc dao dhc. 

khhc biet ding k& gi@a di&u kh6an niy v i  chc quy dinh tumg Q trong C6ng uirc 

u v i  Diku l$ Canada l i  di&u kh6an niy k h b g  chha dyng bht cu tir nio xhc dinh 

g cua Nghi Vi$n Singapore giiri han quy&n ~IJ do trong mat s6 vhn dk. Vi vsy, 

Bch doc th6ng thuhg, Diku 14(2) d u h g  nhu cho ph6p Nghj vien ban h5uth chc 

$t mang tinh h q  chi mZl trong d6 tuirc di chc quy&n chc quY&n Q do ng6n lu@, hgi 

viri tu chch l i  sy h q  ch& duqc khuy&t khich l&n quy&n lyc 1Bm lu8t cua Nghj Vi$n. 

a, chc ki&m tra kh6ng ip  dung cho mat sd c5n ch d3 liet k& trong ~ i k u  14(2)(a), vi 

gn dugc thi&t k& d& bio ve dQc quy&n cc6a Nghj Vien hoQc quy djnh d& ch6ng lai 

quan di&m chc quy djnh hi&n ph&p duac soan th5o nhu th& nio, tba in t6i cao d$ 

, tu ch6i viec hp dung p h b  ttich can d6i. Trong p~ Chee Siok Chin v Cbc BQ 

i ho duqc cin b@ c6ng an h6 ra m6i tohi nguac 



ring, b h g  cic h a  vi nhu v$y, c h h  sit d3 hanh xu bht h 

hi&n, vi ph+m quy&n cua h~ v& tg do th& hien, tg do hai d h  

i&u kh6an 14(1)(a) v8 (b) cua Hi& Phh$. Dpa tren d m  cua bi d 

chirng cir 18 ho d3, tropg nhi&u viec phAt sinh, khi&m nh3, n 

khAc 118 lam dung quy trir~h?~ tba An tdi cao d3 c h  nhhc 

thuac v8o viec bj d m  19 giii hanhvi c6a vi&n cinh sit 18 

&u D1Gu 14(2), d3 trao quy&n cho Nghi vien hp dat giiri h m  v& 

bhi Di&u 14(1), v&i Di&u 19(3) cfia Hi& phdp An DO. Di&u 

cho ph6p nh8 nuirc i p  dat "gibi hgn hqp If" I&n cic quy&n duac tap hqp trong Ig 

chu quy&n v8 su thhng nhht cua An Dij hoac tr$t tu c6ng V& su thi&u vin 

tumg dumg trong Hi&n phip Singapore, Tba An n6i: "c6 th& 18 khcing c6 nghi va 

d& vin b h  phip lust cc6 hqp 19 hay kh6ng. Nhiem vu duy nhht cua tba in, khi 

thuc hi& phip 18 ti&n ti&, 18 ph18i xic dinh 121 dao lu$t bi nghi vhn c6 nim trong 

cua bht kji giai h g ~  duqc cho ph6p n8o khhg.. . . Tht ca chn thi6t phhi duqc thi& 

mhi li&n he gi@a dhi tuqng cua dao 1Gt bi nghi vhn v5t mat trong nhfrng chu th& 

ph6p duqc quy djnh t+i Di&u 14(2) cua Hikn Phip.. .?7 H m  niia, Tba An luu 9 ra 

tir n@ cdn thiit hay thih thyc xuht hien trong di&u 14(2) ( "Nghi vien the0 phA 

th& hp dat.. .nhiing gibi hgn nhu th& khi Nghi vien xem x6t I21 chn thi&t ho$c thi 
r; 

Iqi ich cua.. .tr@ tu c8ng cang.. .") duqc trao cho Nghi Vien "mat quy&n luc q 

rang I& v6,chng v8 chuy&n 8th 9 nghya 18 cho ph6p ti& c$n phong ph6 v21 nhi 

dat b u y  bht cu muc clich n210 cluqc dac c t ~  trong bi&u 14(2) c6a Hi&n ph$. . . 
cua tinh hqp hi&n trong l$p phip sd kh6ng bi thay ddi chtit n21oV?' V.i r6 rkng tir 

dhi vh "nai dung v21 ngy J'" cua MOA, v21 nhiing cuac bkn thao cua nghl vien, 121 

duac ban hanh d& b8o ve trgt tu c6ng cang, v8 tinh hqp hi& cua n6 18 kh6ng th& 

d6L3' 

Tba An cihg d3 tuyen bh ring "hikn nhien trong tir n@ v8 phumg h u h g  chun 

~ i & u  10(2) cua Ccing uirc Chiu Au 18 "rit khAc biet7' so vbi di&u 14(2) c6a Hikn 



thiep cba c b  dao lu$t Id lien quan vd diy dfi hay khitng". Tba tin sau d6 binh luiin 

th8ng lugt trong quan he v& g i h  ss5 tu phip vM hoat deng cua quy&n 16p ph$ 

oijc quy&n hanh chinh ho$c quy&t dinh hinh cl~inh. N6 c&g chua bao gihi Id p h h  

qui v& tba in  ctia Singapore kh6ng ban h h h  viec phin tich cin d6i 18 ho chhp nh$n 

An phip lu$t ld h v  hi& dd& khi nAo n6 cbn lien quan d6n cic chu th6 cic quy&n 

q duqc d$c djnh nhu 18 c?in cch d& gi6i h p  sb &r do cab&, kh6ng c&n 86 d6n viec 

g cin d6i cua cic lu$t nAy c6 th& Id nhu th& nAo. 

g V (di&u 49-82) Hi& phip VN 1992 chcha dvng lbi tuy&n b6 cho cic quykn vd 

ca bhn ctia ch6ng. ~ i 6 n ~  nhu Hi&n phip Singapore vd kh6ng gi6ng ~ i & u  1$ 

da vB ~ i & u  1$ Chau Au - n6 duac soan thdo trong cich thuc kh8ng dbi hbi nhd l&n 

tiPphzl hgp v6iphhp l@t d& nghi r h g  met s6 dao lu$t trong thai gian rht ddi gibi 

ht cch quy&n ndo duqc d& c$p trong di&u 69 dZi c6 gii fri hieu luc, cic cang din phdi 

6i len cic quy&n ccira ho. N ~ U  vi 



clia ti&p c$n Singapore, vB kinh nghiem cho VN 

duqc ghi nhan trong ~ i 6 n  ph$ Singapore, di&u n8y c6 

phrin tich the0 thuykt c3n dbgi hay khang? C6 mat sbg ljr d 

vg vi$c Chee Siok kh6ng n&n ctuac di theo. 

phai duac dua ra 18 vi$c sir dung tir quydn trong cic h 

Trong quy6t qnh  n&n 1998 c6a Tda an Singapore, quy&n the0 hi&n phip duq 

vbi uu diii theo c&ch thirc sau: 

Cic: quy&n theo hiin phip dugc huimg bbi vi chung h q  hi&n v& ban c 

chfing duac hubng vbi tu cic 18 su ty do ca ban - kh6ng phai 18 su 

lip dat v80. d mot chimg muc, hi&n phip 118 tbgi cao, nhang quy&n na 

chuy&n nhupg. Cic uu dZi khic nhu 18 ha trg.. .duac h u h g  biri vi 

phap chon lua v8 trao cho - &%y 18 su th& hi$n jr chi v& chinh sfich 

ttj.44 

Tu tv do n&n duac hi&u theo c k g  cich thuc. N&U "cAc quy&n* v8 "ty do" c6 th 

ch6o d m  gifin b&i vi ca quan lsp phip ban h8nh mat bien phap gi&i han, m8 thi 

nhikg gi 65 d& nghi trong WJ vi$c Chee Siok Chin, sau d6 trong thwc t& chung 

h m  n@a vbi nhiing uu diii mA c6 th& bi lhy di bit cir luc n8o. Vi vey, n&u nhfin 
;; 

@c dinh nhu ty do hogc quY&n, v6i tinh ca bib v8 kh6ng th& chuy&n nhupg  di 

c h g ,  tda hq phai chic c h h  c6 kha n5ng d&nh gih n6 c6 bi han chi mot chch h 

hay kh6ng. D2y 118 nai ma su ki&m tra theo thuy&t c2n dbgi dii d&n sin sang. 

Khi mat ca quan chiu trich nhiem g i h  ss5 ttinh hqp hi&n n6 d kh6ng c6 vai trd 

su c6ng b h g  ciia cic dao lust, di&u n8y ss& kh6ng mang lai suc n$ng cho khii ni 

quy&n trong hi&n phhp. N&U mat quy&n 18 ca b h  v8 khang th& chuy&n nhupg, 

chi c6 th& bj gibi han trong-cic tinh hu8ng thst h ~ p  ma duqc nhsn thuc qua ph 

thuykt crin 61%. 

Chee Siok Chin c6 th& dgn dct& vi$c ban hanh cic dao lust doc t8i. T 

p h h  dii khhg  dinh nhi$m vg ciia hg la dinh gii  1 

phip c6 hanh xir mat chch doc hii hay kh6ng. Cng Suan 

[I9981 1 SLR (R) 78 at 102, [56], HC (Singapore) 
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ister for Home ~ffair$' lien qum d&n mGt 

&o l$t An Ninh NQi Vu ('ISA')?~ Tda Phc6c thim &Ap nh$n rhng tranh l$n cua 

bi k h b g  b lit ~ i & u  12(1) clia ~ i & n  phhp d& b&o a h  cho mqi ngubi binh b h g  tnrbc 

lugt vB bao v@ c6ng b h g  tnrac phhp luet, yeu cku cpY&n lgp phhp cc6a NgG vien lit 

"Kh& nniem vv& quy&n quy&t djnh chu quan vB kh6ng thho g6 thi ngugc lai v6i 

Sek Keong J, mat trong ba thkm p h b  d6ni ibp  cho phhn quy6t vu Chng Suan Tze, 

hAp, d t ~  a Singapore hay VN, dk chnh cira ma cho chc dao lu$t doc titi dugc ban 

n&o 136: (2) mat ki&m tra v6 

u chinh shch trong chc ph 



trinh bay trong bhi vi6t niiy 118 bho ve cho viec &i sa 

uqc sit. dgng khi phai quykt qnh  lit ca quan l$p ph 

ng viec gidi han sg tIJ do ca bhn b h g  vlin b4n ph 

upc 9 nghla diy dit vvB rB r h g  khii niem v& quY&n 

&I bin phhp lu$t d& ttgi. 

quy d$h trong Hikn phip Singapore cho phkp Nghj 

nhCmg giai han v& nhfkng ty do ca  bin 63 thiku thu$t ngil nhu la "giai han h 

"giai h g ~  c h  thi&t trong mat xii hai d&n chti", vi v$y, d3 cho mum jr tuimg 1 

tim ra sg hqp hi6n cho bit & nhtkg gi ma dao lu$t dli rai viio n h k g  c h  c 

cho gibi h g ~  ma Nghi vien dli lqa chon, ban h a ,  m i  kh6ng quan t2m dkn vl 

d6i hoac kh6ng hqp 19 nhu thk n8o. Tinh trqng nhy tuong tIJ trong Hikn phhp 

tikp c&I nhu v$y la kh6ng mong mu&. D& trinh kkt qua nay, mat chi chch 

dupc cbnhkc 18 khi hi&n phip Viet Nam duqc ki&m s6at 121 phii cho phkp c 

giai h g ~  chc quy&n vB tIJ do ca bhn chi khi giai hqn 66 la hqp 19 vB thikt y6 

hai d2n chu, nhu b Cpada vri nu& Anh. 

Chch khic, gi8 sir ring mat ca chk cho viec kikm soit hi6n phhp duqc ban h i  

c6 thim qu$n c6 trhch nhiem thuc hien chirc n2ng n$ nen c&n nhkc thi h 

tich the0 thuy6t c2n d6i khi giai thich cic quy&n d2n su. ~ u 6 i  cung, ca quan 

nhu chi c6 thk I& v$y chi khi n6 thhy r h g  n6 c6 nhiem vu mb rang chc tIJ d 

duqc b&o dd5u cho con ngubi, vii t r hh  nhtkg viec doc phhp 19, nghla den c 

Duai chch tikp c&I theo thuykt c2n d6i, ca quan nay ss& sb h k  mat mirc di, 

c6ng b h g  trong viec quy6t Qnh mat phuong phhp gi6i hm n&n cb uu thk h 

W n g .  Di&u nay n8n duqc xem la dikm m& kh6ng phai lh di&m yku trong 

tinh hqp hi&. ~ u y 6 t  djnh ss& thhc diy cco quan c6 t h h  quy&n th& hien SU 68 

V& nhftng v h  d& chinh y6u cua thbi @i, tham gia v8o c 

nhhh  hhnh phhp vvB l$p phhp cua qu6c gia. 
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