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Punitive Damages
in Arkansas — Expanded? Restricted?

Howard W. Brill

Punitive damages are wonderful. They make front
page headlines; juries assess penalties; clients
receive a windfall; attorneys grow rich; the work-
load of bankruptcy courts expands; and the legal
literature grows. In recent years not only has the
size of punitive damages awards exploded, but so
has the availability of punitive damages. With that
expansion, and the financial impact upon the par-
ties, both defendants and the courts have devoted
more attention to procedural fairness and the
guidelines connected with punitive damages,

L. Expansion of the Substantive Law

In contrast with compensatory damages, puni-
tive damages are not intended to compensate an
injured party for the wrongs suffered, but are
instead a penalty inflicted by the law on a guilty
party.! The objective of punitive damages is to
punish the wrongdoer? and to serve as an example
to other potential wrongdoers.’ The award of
punitive damages to the plintff may very well be
a windfall to him personally, but may still be

appropriate within the dual purposes of punitive
damages.? As they are to serve as an example to
others, they are also described as exemplary damages.s

Because punitive damages are not a favorite of
the law,¢ significant limits are placed on their
award. Punitive damages do not depend upon the
underlying theory or cause of action, but instead
rest upon the defendant’s conduct. Punitive dam-
ages may be imposed when the defendant acted
with malice.” Malice is not equated with personal
hate, but is defined as an intent and disposition to
do a wrongful act greatly injurious to another.?

Punitive damages may also be imposed if the
defendant acted with such willfulness, wantonness,
or conscious indifference to consequences that
malice could be inferred.? Similarly punitive dam-
ages may be imposed when the tortfeasor demon-
strated a reckless disregard for the rights and
safety of others." Exemplary damages are proper
where the defendant has intentionally violated anoth-
er’s rights to his property.!!

A. Intentional Torts
Intentional torts present few problems in the
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award of punitive damages. Both AMI 2217 and
the case law provide for punitive damages when
the defendant intentionally pursued a course of
conduct for the purpose of causing injury or dam-
ages.l? The injury may be physical or emotional;
the damage may be to personal or real property.
Accordingly, punitive damages have been awarded
in substantive cases of assault and battery,!? tres-
pass,'* defamation,!s conversion,! the intentional
infliction of mental distress,!” the wrongful dishon-
or of checks,”* malicious prosecution,"” the inten-
tional destruction of crops,? expulsion from a
common catrier,2! and wrongful alteration of a
medical prescription.2

B. Negligence

Negligence alone, no matter how gross, is never
enough to support punitive damages.? Gross neg-
ligence, which may only indicate a careless disre-
gard of the rights of others, cannot be equated
with the requisite malice or intent.2 The added
element of intentional wrong or its equivalent
must be present. Malice may be inferred from the
continuation of conduct, with knowledge that the
conduct would likely inflict injury and with con-
scious indifference to those consequences.?

The motive of the defendant is material in
determining whether he acted with mere negli-
gence, indifference, or careless disregard of the
rights of others, or whether his acts evinced an
intent and disposition to do a wrongful act greatly
injurious to another.zs For example, a negligent
driver who, after causing an accident, flees the
scene is not liable for punitive damages without
evidence of wantonness or conscious indifference
in the accident itself.?? On the other hand, the
operation of a motor vehicle while intoxicated will
support an award of punitive damages, and driv-
ing at an illegal rate of speed is a factor to be evalu-
ated in the determination of willful and wanton
conduct.?

The rule in negligence cases is best illustrated
by a comparison of two cases. National By-
Products, Inc. v. Searcy House Moving Com-
pany, Inc.’ is a graphic demonstration of the need
for and purpose of punitive damages. In a collision
between a tractor-trailer and house mov-
ing trailer, two persons were killed. The jury
awarded compensatory and punitive damages
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against the owner of the tractor-trailer rig. The
evidence in support of punitive damages seemed
compelling: () The rig was in excess of the legal
weight limit, and expert testimony showed that the
excess weight was a contributing cause of the acci-
dent. (2) Just prior to the accident, the driver was
speeding at perhaps 70 miles per hour. (3) The
driver was “tailgating” while going downhill. (4)
Evidence supported a conclusion that the brakes
were seriously deficient, and had not been properly
maintained or adjusted. (5) The driver had not
attempted to slow down or stop when approaching
highway congestion. (6) The driver had received
prior citations for violation of the weight limits.
The citadons had been paid by the owner, who,
despite an internal disciplinary policy, had not dis-
ciplined or cautioned the driver.

To the citizen-in-the-street, the facts probably
would present a classic case of the need for puni-
tive damages. The owner needs to be punished.
Such owners and operators need to be deterred
from such conduct. Accordingly, the jury, acting as
representatives of the public, awarded punitive
damages.

But to the Supreme Court of Arkansas, these
elements were not sufficient. Punitive damages
requires evidence that the defendant acted wanton-
ly in causing the injury. In turn, wantonness is an
attitude of mind approaching 2 “disposition of per-
versity.” Alternatively, although a defendant in a
negligence case does not intentionally intend to
injure the plaintiff, a defendant who acts with con-
scious indifference to or reckless disregard of the
consequences when the natural and probable con-
sequence of his action was injury to the plaintiff
may be subjected to punitive damages. Even then,
the defendant is subject to punitive damages only if
he was aware of the dangerous situation and con-
tinued iu his course of conduct.

Applying those principles to National By-
Products, the court found proof of gross negli-
gence, but insufficient evidence to support the
award of punitive damages. The driver was aware
that he was speeding and tailgating, but the evi-
dence did not show that he continued in his course
of conduct with knowledge that his acts were about

to cause injury. Nor did the owner of the rig
intentionally act in such a way that the natural and
probable consequence of his acts was to cause
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injury. Accordingly, by a2 5-2 decision, the Court
struck down the award of punitive damages.

In sharp contrast is the subsequent federal case
of Potts v. Benjamin 3 A tractor truck, with two
other trucks piggy-backed on it, started a chain
reaction collision on an interstate highway in Little
Rock. From a car containing Mrs. Potts and her
three young children, the collision threw the two-
year-old son onto the highway where he was run
over by the truck. The primary defendant was the
Memphis firm who owned the tractor truck and
had, the morning of the tragedy, loaded the other
trucks onto the back of the tractor truck. The
jury’s award was $300,000 to each parent in com-
pensatory damages and $200,000 each to the 3-
year-old sister and the 5-year-old brother in
compensatory damages. In addition, the jury
awarded one million dollars in punitive damages.

On appeal the defendant’? argued that, as the
Eighth Circuit was compelled by the Erie doctrine
to follow National By-Products, it should set aside
the judgment for punitive damages. But the Eighth
Circuit, perhaps expressing its displeasure with or
disapproval of the strictness of National By-
Products, identified three factors to support the
award of punitive damages. (1) The evidence would
support a jury finding that the defendants never
inspected the brakes on any trucks that they sold.
(2) With regard to the two “piggy-backed” trucks,
a reasonable person could decide that the defen-
dants knowingly rendered the brakes inoperative.
(3) The testimony presented would support a con-
clusion that the defendants did not care whether
the brakes on the two trucks were operative or not.
Putting these elements together, the jury could
find that the defendants should have known that
placing such a unit onto the highway could natu-
rally and probably result in injury, and that, despite
that knowledge, they proceeded with a reckless
disregard of the consequences.

Are there principled differences between the
two cases? If anything, National By-Products with
its virtually undisputed evidence of speeding, reck-
less driving, weight violations and failure to slow
down in a congested area presents an even clear-
ercase for punitive damages. Perhaps the object
lesson of these two cases is that a plaindff’s attor-
ney should try to create diversity jurisdiction and
bring the case in federal court.
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Provided that the standard of National By-
Preducts is satisfied, punitive damages may be
awarded in wrongful death,® medical malprac-
tice,* and legal malpractice actions.’s

C. Fraud

In fraud cases, Arkansas law indicates that puni-
tive damages are allowed only where the fraud is
aggravated, that is, where it is malicious, deliber-
ate, gross, or wanton.% The language in AMI 2217
most appropriate to a fraud case is that the defen-
dant “intentionally pursued a course of conduct for
the purpose of causing injury or damage.” That
language suggests that the defendant’s action must
have been motivated by an attempt to harm the
plaintiff. However, in most fraudulent transactions
the goal of the defendant is to enrich himself?” To
that extent the model instruction is misleading.

Despite the instruction, the cases generally sup-
port the conclusion that punitive damages may be
awarded upon a simple showing of the elements of
common-law fraud, without specific intent or an
intent to cause harm.’® The intent requirement of
common-law fraud is that the defendant has
intended to induce the plaintiff to either act or
refrain from acting in reliance upon the represen-
tation.? Punitive damages may also be awarded in
fraud cases when the wrong involves violation of a
duty springing from a relationship of trust and
confidence.® Punitive damages have been awarded
in fraud actions against both the sellert and the
buyer of land.*2

D. Punitive Damages

Punitive damages may be awarded in products
liability cases.# Such awards may prevent reckless
manufacturers from gaining unfair advantages over
competitors, encourage product improvement, and
deter defendants from electing to tolerate numer-
ous small claims or actions.# The court has not yet
addressed the question of whether a manufacturer
can be punished for a single defective product in
separate lawsuits by unrelated plaintiffs, perhaps
even in different jurisdictions. Arguably, multple
punitive damages awards that may economically
threaten the survival of the manufacturer have
constitutional ramifications.

E. Breach of Contract
Punitive damages are not generally recoverable
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for breach of contract actions.# That rule applies
even if the breach is intentional and in bad faith.
Traditionally the common law only permitted
punitive damages for breach of a promise to marry,
breach of a fiduciary duty, and failure of a public
service carrier or monopoly to fulfill its duties.*

This unwillingness to permit punitive damages
in breach of contract actions flows in part from the
attitude that a party to a contract has the option of
breaking the contract and paying damages, limited
to those contemplated by the parties.#” This reluc-
tance may also reflect the more limited role of a
jury in contract actions; a fear that the formaton
of contracts might be hindered; the absence of
resentment, mental suffering, or physical discom-
fort from breached contracts; and the occasional
economic advantage to be gained from broken
contracts in a free market system.

In some instances the facts may support either a
contract action or a tort action. For example, an
employer may breach an employment contract or
commit the tort of outrage.# Likewise, a party may
breach a contract or engage in tortious interfer-
ence with the contractual relations of another.5® In
such situations the court presumes that the acton
is in contract, and punitive damages are not recov-
erable. To overcome that presumption, the plain-
tiff must specifically plead and prove a tortious
cause of action.s! Under liberalized pleading rules,
the plaintiff may plead in the alternative,s? subject
to the limitations of the election of remedies doc-
trine.ss

"To support a claim for punitive damages, a will-
ful or malicicus act must exist in connection with a
contract. A bare allegation of fraud causing mone-
tary loss is not sufficient.s Accordingly, the court
reversed an award of punitive damages based on
the defendant’s failure to obtain the insurance cov-
erage promised to the plaintiff.$s The majority
concluded that the defendant had been sufficiently
punished by the award of compensatory damages
and the loss of his insurance license. In addition,
the court concluded that the award of punitive
damages would not deliver a message of deterrence
to other insurance agents and therefore could not
be supported under the alternative basis for puni-
tive damages. The dissent argued that the acts of
the defendant, as established by the trial court,
were sufficiently willful and malicious to support

an award of punitive damages, even if viewed as
contractual in nature.

Outside Arkansas the trend has been to weaken
or abandon the rule that punitive damages are not
available in breach of contract actions.’¢ These
decisions have rested upon such concepts as a
quasi-independent tort, including an implied duty
of good faith and fair dealing, the duty to perform
expeditiously a contract, and the duties imposed by
a special relationship of the parties; breach, accom-
panied by 2 intertwined or commingled tort; and
breach, accompanied by malice or outrageous con-
duce.?

However, despite the long standing rule, con-
trary developments are present in Arkansas. In a
rescission action based upon fraud, the plainaff
may obtain punitive damages, as well as the return
of the contract price.’® Punitive damages may be
awarded in connection with the tort of intentional
interference with one’s contractual rights.s? The
Supreme Court has affirmed an award of punitive
damages against a bank for its wrongful dishonor
of a customer’s check.® Although bad faith claims
in other contractual disputes do not permit exem-
plary damages,s' such damages are available on a
bad faith insurance claim.s? The lack of a timely
objection to punitive damages may permit a jury to
award punitive damages in a breach of contract
action.s} Finally, a landlord who sued for rent due
under a lease was permitted to recover, in addition
tc compensatory property damages, pumtwe dam-
ages based on the tenant’s acquiescence in his
friends’ destruction of the property,s despite the
dissenting position that punitive damages are not
appropriate for failure to act in connection with a
breach of contract. While the basic rule that puni-
tive damages are not available in a breach of con-
tract action still stands, decisions in Arkansas and
other jurisdictions continue to chisel away at the
breadth of that rule as the availability of punitive
damages expands.

I1. Restrictions on the Procedural
Framework

A. Reladonship to Compensatory Damages
Punitive damages cannot be awarded unless the
issue of compensatory damages has been first sub-
mitted to the jury.ss The jury must make separate
awards of compensatory and punitive damages to
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enable an appellate court to determine whether the
award of punitive damages is accompanied by the
essential award of compensatory damages.é
Punitive damages, which are viewed as merely
incidental to the primary cause of action, are
dependent upon an award of actual damages.
Improper submission to the jury of the financial
worth of the defendant may taint the jury’s evalua-
tion of liability and compensatory damages.
Therefore, an appellate finding that the issue of
punitive damages should not have been submitted
to the jury may also require reversal of the com-
pensatory damages award.® However, if the jury
did not receive evidence of the financial worth of
the defendant, any error as to the issue of punitive
damages is only harmless and does not require that
the compensatory award be set aside.® To avoid
reversal of the compensatory award, a plaintiff’s
attorney might conclude that cautious tactcs dic-
tate seeking punitive damages without submitting
evidence of the financial condition of the defendant.
The court has not expressly required a reason-
able relationship between compensatory and puni-
tive damages. The inference from the cases is that
while such a relationship may be one factor in
determining the appropriateness of the award,
other factors are of equal importance.” The court
has cited with approval a case which suggested
other factors, including the motives influencing
the conduct of the defendant, the degree of calcu-
lation and forethought in his conduct, and the
extent of his disregard of the rights of others.” In
an older case the court reduced the award of puni-
tive damages from $1,000 to $200, when the com-
pensatory damages were only $25.72 Although
punitive damages may “largely exceed” compen-
satory damages, the court viewed the disparity as
being too great under the circumstances.”
Although no reasonable relationship is explicitly
required, because of the interrelationship between
a compensatory award and a punitive award, a
reduction in the compensatory award may result in
such a disparity between the adjusted compensato-
ry award and the punitive damages that the entire
action must be retried.” Such a rewrial is required
even if there is sufficient evidence to support the
punitive damages. Further, the submission of the
case to the jury on muldple theories, only some of
which permit punitive damages, may require the
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setting aside of a verdict for punitive damages if
the evidence does not support all the theories.” In
such a situation the use of special verdicts may be
desirable.

The court has affirmed awards of $5,000 in
punitive damages to accompany $350 in compen-
satory damages,’s compensatory of $5,000 and
punitive of $75,000,” compensatory of $500 and
punitive of $20,000,” and compensatory of $491
and punitive of $50,000.” In the largest reported
award in Arkansas, the court affirmed a jury verdict
of $3 million dollars in punitive damages and a
compensatory award of slightly over $1 million.so

An award of nominal damages will not support
an award of punitive damages.st The court has
found that awards of $19% and $10% were only
nominal and therefore struck the accompanying
punitive damages. On the other hand, the refusal
to uphold such punitive damages has been criti-
cized by other members of the court.% Some states
have permitted punitive damages, even if no com-
pensatory damages are awarded, if the cause of
action is based on outrageous conduct, intentional
actions directed against the plaindff personally, or
similar claims.*s An alternative suggestion has been
that the plaintiff request a jury instruction that
punitive damages are not permitted without an
award of compensatory damages.s The foolish
approach would be for the plaintiff to entreat the
jury to truly punish the defendant with punitive
damages and not to assess compensatory dam-
ages.¥

B. Amount of Punitive Damages

In determining the amount of punitive damages,
the jury may hear evidence of the financial status
of the defendant.®s AMI 2217 merely instructs the
jury to consider “the financial condition of the
defendant” in arriving at the amount of punitive
damages. This term is sufficiently flexible to
include the gross income, net worth, tangible
assets and intangible assets of the defendant. The
plaindff is not compelled to offer evidence of the
financial status of the defendant. On the other
hand, nothing prohibits the defendant from offer-
ing evidence as to his own, most likely impover-
ished, state. Likewise, nothing prohibits a
defendant manufacturer from introducing evi-
dence of other awards of punitive damages against
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the allegedly defective product, although such evi-
dence might only benefit the plaintff by revealing
how other juries have evaluated the product.
The jury is also instructed that the purpose of
punitive damages is to “punish a wrongdoer and to
deter others from similar conduct.” These guide-
lines lack an idendfiable standard, give no direc-
tion to the jury, and arguably violate the due
process rights of the defendant. The proposal from
the American Bar Association is slightly better: the
jury may consider “(1) the character of the defen-
dant’s act; {2) the nature and extent of the harm to
plaintiff which defendant caused or intended to
cause; and (3) the defendant’s wealth.™s

Just as in the instance of criminal sentencing,»
the jury should be given a comprehensive list of
factors, both aggravating and mitigating, to con-
sider. The list might include the following:

1. the seriousness of the hazard to the public
arising from the defendant’s misconduct;

2. the profitability of the misconduct to the
defendant;

3. the duration of the misconduct;

4. any concealment of the misconduct;

5. the degree of the defendant’s awareness of
the hazard;

6. the excessiveness of the hazard;

7. the attitude and conduct of the defendant
upon discovery of the misconduct; the demonstra-
tion of remorse or lack of remorse;

8. the number and level of employees involved
in causing or concealing the misconduct;

9. the financial condition of the defendant;

10. the severity of any criminal penalty to which
the defendant might be subject;

11. the total effect of other punishment likely to
be imposed upon the defendant as a result of the
misconduct, including compensatory and punitive
awards to the plaintff and to others similarly situ-
ated;"

12. the motive of the defendant in undertaking
the action;

13. the costs of litigation;

14. the degree of reprehensibility on the part of
the defendant; and

15. a pattern of similar improper conduct.”

Such a list might overwhelm the jury, but it cer-
tainly would not lack for guidance.

The jury may fashion the award to punish the
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wrongdoer. appropriately, regardless of his financial
position or status. What would be sufficient puni-
tive damages against one person might be grossly
excessive against another. In one instance the
Arkansas Supreme Court reduced the punitive
damages from $4,000 to $2,500, concluding that
the latter sum would be proper punishment in
light of the defendant’s limited financial
resources.” On the other hand, punitive damages
of $150,000 have been assessed against a major
utility following the explosion of 2 natural gas
transmission line.* Punitive damages of $3 million
have been affirmed against a corporation with a
net worth of $607 million.”

No fixed standards govern the measurement of
punitive damages. The amount lies primarily with-
in the discretion of the jury.% The amount of
punitive damages is entrusted to the jury, provided
that the amount is not so great as to shock the con-
science of the court or to indicate passion or preju-
dice upon the part of the jury.” The award may
also be reduced or set aside if it appears to be the
result of improper sympathy or inappropriate
remarks or conduct of the plaintiff’s attorney.”
However, the action of a trial judge in setting aside
a jury verdict because he was “surprised” at the
award of punitive damages was reversible error and
required the reinstatement of the award.»

In the past the Supreme Court has exercised
some review over the amount of punitive damages.
For example, in a fraud case the court split on
whether to affirm or reduce punitive damages of
$5,000 which accompanied actual damages of
$350.1% The court reduced a punitive award of
$10,000 to $5,000, which accompanied compen-
satory damages of $10,739 against a drunken driv-
er.lt However, in recent years the Supreme Court
has not exercised this type of review; instead the
court has either affirmed the award or reversed it
entirely. The burden now rests upon the trial court
to review the award of punitive damages, to deter-
mine whether the award reflects passion or preju-
dice or whether it shocks the judicial conscience,
and to decide whether to employ the remitter
approach.

One solution to the possible prejudicial impact
of the evidence for punitive damages is to bifurcate
the trial. The issues of the availability of and
amount of punitive damages could be withheld
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until after a finding of the plaindff’s right to com-
pensatory damages.102 Alternatively, the plaintiff’s
claim for punitive damages could be determined in
connection with the primary claim for compensa-
tion, but the amount of punitive damages could be
severed.!® Indeed the court might even delay dis-
covery on the punitive damages issue, as least as to
the amount, until a finding on the compensatory
damages is concluded.

Arkansas Rule of Civil Procedure 42(b) autho-
rizes the trial court to order a separate trial of any
claim or of “any separate issue.” The court may
sever to avoid prejudice, to promote judicial econ-
omy, to further the convenience of the parties and
the court, and to serve the needs of justice. Trial
judges are authorized, on a case-by-case basis, to
bifurcate issues of liability and compensatory dam-
ages.! The Supreme Court has emphasized that
the trial court is to focus upon efficient judicial
administration, rather than the wishes of the par-
des. Its ruling is subject only to the limited abuse
of discretion review standard. For example, the
trial court may sever the issue of damages if the
testimony would consume considerable time and
perhaps be unnecessary in light of a possible no
liability verdict.1os Likewise, bifurcation may be
appropriate if confusion or prejudice would result
from the jury’s single evaluation of the distinct
claims of different parties.’s Given these guide-
lines, the issue of punitive damages could be sev-
ered in Arkansas.

But the underlying issue is a fair trial. For exam-
ple, in an assault and battery case, with intent an
element of the cause of action itself, little would be
gained by severing the issue of whether punitive
damages should be awarded because a separate trial
would require the same proof and the same evi-
dence. The only significant factor for the trial
court would be whether evidence establishing the
size of punitive damages would be prejudicial to
the jury’s finding of compensatory damages. On
the other hand, in a situation where punitive dam-
ages are sought against a manufacturer of a defec-
tive product or the employer of a tortfeasor, a
separate trial might present different evidence,
witnesses, legal standards, and even parties.
Accordingly, a stronger case can be made that a sepa-
rate trial is appropriate.

C. Corporation or Master as Defendant

A corporation may be held liable for punitive
damages for the acts of its agents or servants, pro-
vided they have acted within the scope of their
employment.!” The master is subject to liability
for the servant’s intentional tort if “the act was not
unexpectable in view of the duties of the servant.”s
Even if the master has not expressly ratified or
authorized the acts of the servant, the master is
liable if the individual acting for himself would
have been liable.1%?

Accordingly, an automobile dealership was
liable for the acts of its salesman in turning back an
odometer.!10 Punitive damages were assessed
against an employer when its intoxicated employee
had an automobile accident while on a corporate
assignment.'! Corporations have been held liable
for allowing a live electric wire to lie across a pub-
lic street,!? for improperly expelling a passenger
from a bus,!3 and for shooting a passenger on a
train. 4

A corporation may be held liable for punitive
damages even though an employee in committing
the wrongful act admittedly departed from his line
of duty or responsibility.s The blamelessness of
the corporadion is not sufficient to avoid liability.1s
For example, an insurance company was held liable
for punitive damages when its collection agent
assaulted a customer with a heavy piece of wood.1?

In contrast with the liability of a corporate mas-
ter, an individual master is not liable for punitive
damages unless he aided or ratfied the malicious
act of the agent with full knowledge of the facts.1®
However, despite this general rule, the court has
affirmed an award of punitve damages against a
tenant whose friends vandalized his apartment.1?

Punitive damages are available in a wrongful
death case, but it is unclear whether they may be
assessed against the estate of a deceased tortfeasor.
Suppose a drunken driver causes an accident and
dies himself in the accident,!? or suppose a tortfea-
sor, who assaults the victim with a baseball bat,
dies a week later of a heart attack? Are punitive
damages available? Should the answer hinge upon
whether the death was caused by the act or inac-
tion triggering the lawsuit (e.g., the drunken oper-
ation of a motor vehicle) or an independent cause
(illness) apart from the grounds for the cause of
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action? With the death of the tortfeasor, part of
the dual objectives underlying punitive damages
disappear. The defendant can no longer be pun-
ished. Whether the objective of deterrence of
potential tortfeasors overcomes the impossibility of
direct punishment and the reluctance to punish the
survivors for the acts of the decedent is the issue
the Arkansas Supreme Court will someday face.
The majority of courts which treat punitive dam-
ages as non-compensatory, as does Arkansas, have
rejected punitive damages against the estate of the
tortfeasor.12!

D. Multiple Parties

If multiple parties are involved, the question of
punitive damages becomes more complicated. The
Arkansas Supreme Court first adopted the view
that punitive damages could not be assessed against
joint tortfeasors.!22 Regardless of whether evidence
of the financial status of either defendant was
introduced, punitive damages were waived by
virtue of the plaintiff’s decision to sue multiple
defendants.1 Following criticism,2¢ the court
modified its position to bring it in line with the
majority of jurisdictions.

The current rule permits joint tortfeasors to be
held jointly and severally liable for punitive dam-
ages.!”s But evidence of their individual wealth or
financial condition is inadmissible.126 One defen-
dant should not be punished on the basis of anoth-
er’s wealth. Accordingly, it was reversible error for
the trial court to admit evidence that the servant
had a net worth of $1,000, while the master had a
net worth of $61 million .17 The court’s concern is
with protecting one defendant from unjust punish-
ment.!?® Therefore punitive damages may be
awarded when several defendants are joined, but
the jury will not have access to any evidence of
financial worth.12? Even if the defendants are
adverse to each other, as in the case of a defendant
and a third party defendant, evidence of their
financial condition is not admissible when the
plaintiff seeks punitive damages from both.!3

The successful plaindff is, of course, free to col-
lect the entire award, including both compensatory
and punitive damages, from the more financially
sound defendant, who is then entitled to seek con-
tribution.’! The obvious flaw is that if punitive
damages are assessed jointly without a determina-
ton of the degree of wantonness or malice by each
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defendant, the underlying purpose of punitive
damages will be distorted, for the truly guilty party
may not be punished in an appropriate fashion.1:

An alternative approach would be for the plain-
tff to seek compensatory damages from all the
defendants, but punitive damages from only one,
However, if the wrongful conduct can be equally
blamed on all the defendants, the plaintff waives
all claim to punitive damages by attempting to
punish only one defendant.13 If the pleadings
allege that all defendants are equally culpable, the
plaintiff may not seek punitive damages from one
defendant alone. It is more important to protect
one defendant from unjust punishment than to
grant the plaintiff punitive damages.!#

The plaintiff does have another opton. If puni-
tive damages are sought only from one defendant,
and provided the alleged improper conduct is dif-
ferent from, and greater than, the other defen-
dants, the plaintiff retains the right to offer
evidence of the financial status of the more culpa-
ble defendant.¥s To prevent any prejudicial impact
upon the assessment of compensatory damages
against the other defendant, the jury must be
admonished to consider the financial evidence only
on the issue of punitive damages.1%

If several plaintiffs are permitted to consolidate
their separate actions seeking punitive damages
against a defendant, excessive emphasis may be
placed on the objective of punishment. In such a
case, the Arkansas Supreme Court has found the
order of consolidation to be an abuse of
discretion. !

E. Insurance

The court has held that an insurance policy by
which the insurer agrees to pay “all sums which
the insured is legally obligated to pay as damages”
does cover punitive damages properly assessed
against the insured party.* No public policy pre-
vents an insurer from indemnifying its insured
against punitive damages.!”? However, more typical
policy language permits the insurer to deny cover-
age for injuries “expected or intended by the
insured.”1+

F. Courts of Equity

Punitive damages are not awarded by a court of
equity.'! Equity will not ordinarily enforce penal-
ties,'? which punitive damages are. A plaintff who
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proceeds in equity when he has an adequate reme-
dy at law has waived punitive damages.' The
unstated reason for this waiver is that the constitu-
tional right to a jury trial on punitive damages
must be preserved.1#

On the other hand, even though the defendant
has previously been punished under the criminal
laws, he is still subject to both compensatory and
punitive damages in a civil action.}

G. Constitutional Issues

The Arkansas Constitution provides that “no
law shall be enacted limiting the amount to be
recovered for injuries resulting in death or for
injuries to persons or property.”t The case law
does not discuss the applicability of this provision
to punitive damages. But certainly any statutory
attempts to limit the amount of punitive damages
would raise serious constiutional questions.

At the federal level, several constitutional chal-
lenges to punitive damages have recently been
asserted. The United States Supreme Court has
held that an award of punitive damages does not
violate the excessive fines clause of the Eighth
Amendment, for that clause is applicable to the
government and not to the award of punitive dam-
ages in cases between private parties.'” The Court
has not ruled on the issue of whether the Due
Process Clause is applicable to an award of puni-
tive damages in private litigation. One issue is
whether awards that are grossly excessive violate
the substantive aspect of due process. The parallel
issue is whether procedural due process is violated
by the failure to give more precise instructions to
the jury, by the failure to bifurcate the trial into
compensatory damages and punitive damages
phases, by the use of respondeat superior princ-
iples, by the failure to apply constitutional protec-
tions for criminal defendants, and by the failure to
require a higher standard of proof for punitive
darnages.!#

Conclusion

In response to the scholarly interest, industry
concern, and public attention, federal and state
legislatures have considered statutes affecting, con-
trolling, or limiting punitive damages. States have
required a relationship between compensatory and
punitive damages,® placed a limit on the amount
of punitive damages,!® barred punitive damages

for certain causes of action,!s! changed the burden
of proof for punitive damages,!s? and directed that
a portion of the award of punitive damages go to a
party or entity other than the plaintff.!$? Increased
awareness of the impact of the bankruptcy laws!ss
and the federal income tax!ss has also focused
attention on the significance of punitive damages.

Even in the absence of a decision from the
United States Supreme Court on the constitution-
al aspects of punitive damages, the Arkansas courts
should re-evaluate the procedures that accompany
punitve damages. Their increased availability dic-
tates the need for careful attention to the procedu-
ral fairness of their award.
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2d 537 (Ala. 1989), the Alabama Supreme Court
affirmed an award of $1,000,000 in punitive damages
against an insurer company for fraud committed by its
soliciting agent. The defendant properly raised due pro-
cess objections, primarily to the lack of definitive stan-
dards underlying the jury’s award of punitive damages in
a civil case. The United States Supreme Court has
granted cerdorari. 58 U.S.L.W. 3625 (April 2, 1990).

149. E.g., CoL. REv. STat. § 13-21-102 (punitive
damages shall not exceed compensatory damages); FLA.
STaT. ANN. § 768.73(1) (punitive damages are limited to
triple the amount of compensatory damages}.

150. E.g., ALa. CoDE § 6-11-21 ($250,000, with
some exceptions); TEX. CIv. Prac. & REM. CODE ANN.
§ 41.007 ($200,000 or four tmes actual damages).

151. E.g., CaLIE. CriviL CoDE ANN. § 3294 (punitive
damages barred for contract actions).

152. E.g., ALA. CODE § 6-11-20 (clear and convinc-
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ing evidence). Ser Tutdle v. Raymond, 494 A.2d 1353
(Maine 1985) (clear and convincing). No Arkansas cases
suggest any standard other than a preponderance of the
evidence to support punitive damages.

153. E.g., CoLo. Rev. §TaT. § 13-21-102(4) (1/3 state
general fund); Iowa CoDE ANN. § 668A.1 (75% may be
allotted to fund for indigent civil liigation),

154. Under Section 523(a)(6) of the Bankruptcy Code,
any debt “for willful and malicious injury by the debtor
to another entity” is not dischargeable. Therefore, in
light of jury instructions, special verdicts, and other pro-
cedural indicators, an award of punitve damages may or
may not be discharged in bankruptcy. For example, if,
following AMI 2217, the jury concludes that the defen-
dant knew or ought to have known that his conduct
would naturally and probably result in injury and that he
continued the conduct with reckless disregard of the
consequences, the award of punitive damages may be

38

affirmed by an Arkansas appellate court, but sill be dis-
chargeable in bankruptcy proceedings.

155. Section 104(a) of the Internai Revenue Code
excludes from gross income damages received on
account of personal injuries or sickness. A recent statuto-
ry amendment clarifies prior law, see Chapman, No Pain-
No Gain? Should Personal Injury Damages Keep Their Tax
Exempt Status?, 9 UALR, L.J. 407 (1987), and now
provides that the exclusion covers punitive damages
only if they are awarded in connection with a case
involving “physical injury or physical sickness.”
Revenue Reconciliation Act of 1989 Public Law
101-239, § 7641, Accordingly, compensatory damages
for libel would be excluded from gross income, byt
punitive damages for libel would not be; in contrast,
both compensatory and punitive damages awarded for
an accident would be excluded.

iy, ee— L
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