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Title VII, Equal Employment
Opportunity, and Academic Autonomy:
Toward a Principled Deference

By HARRY F. TEPKER, JR.*

INTRODUCTION

In 1972, Congress extended title VII of the Civil Rights Act of 1964'
to higher educational institutions.? The federal courts have since strug-
gled with the problems of defining and discerning employment discrim-
ination in academic environments. Initially, courts enforced title VII
against educational institutions with reservation and reluctance. Despite

* Assistant Professor of Law, University of Oklahoma College of Law; B.A. 1973,
Claremont McKenna College; J.D. 1976, Duke University.

' Pub. L. No. 88-352, §§ 701-716, 78 Stat. 241, 253-66 (1964) (codified as amended
at 42 US.C. §§ 2000e to 2000e-17 (1976 & Supp. IV 1980)) [hereafter title VII].

* When title VII was enacted in 1964, Congress exempted educational institution
employees engaged in educational activities from the statute’s requirements. Id. § 702,
78 Stat. at 255. The Equal Employment Opportunity Act of 1972 removed this exemp-
tion. Pub. L. No. 92-261, § 3, 86 Stat. 103, 103-04 (codified at 42 U.S.C. § 2000e-1
(1976)). An oft-quoted passage from the Report of the House Committee on Education
and Labor explained the intent of Congress:

There is nothing in the legislative background of Title VII, nor does
any national policy suggest itself to support the exemption of these educa-
tional institution employees — primarily teachers — from Title VII cov-
erage. Discrimination against minorities and women in the field of educa-
tion is as pervasive as discrimination in any other area of employment.

The committee feels that discrimination in educational institutions is es-

pecially critical. The committee can not imagine a more sensitive area
than educational institutions where the Nation’s youth are exposed to a
multitude of ideas that will strongly influence their fuure [sic] develop-
ment. To permit discrimination here would, more than in any other area,
tend to promote misconceptions leading to future patterns of discrimina-
tion. Accordingly, the committee feels that educational institutions, like
other employers in the nation . . . should be subject to the provisions of
the Act.

Equal Employment Opportunity Act of 1972, H.R. REP. NO. 238, 92d Cong., 2d Sess.

18-19, reprinted in 1972 U.S. CODE CONG. & AD. NEWS 2137, 2155.

1047
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1048 University of California, Davis [Vol. 16:1047

the clear congressional mandate, courts hesitated to intervene in battles
between university decisionmakers and disappointed, aspiring academ-
ics. More recently, federal judges have realized that a decision not to
intervene is a decision to tolerate academic discrimination, contrary to
the express wishes of Congress. Federal courts have attempted to shift
from an inflexible noninterventionism® toward a reasoned and princi-
pled deference to the judgments of academic employers. This deferen-
tial approach is designed to allow a careful search for discriminatory
bias while ensuring that academic institutions’ “prerogatives [are] left
undisturbed to the greatest extent possible.”

The judicial struggle with the problem of equal employment oppor-
tunity in universities and colleges has taken place while judicial stan-
dards for resolution of discrimination cases in industrial and commer-
cial settings were still developing. Although the development of anti-
bias standards for educational institutions and for industry and business
have been concurrent and similar, the standards are not identical.
Courts continue to exhibit a reluctance to supervise an essentially sub-
jective process of evaluation and decision in academic cases, although
subjectivity in most other title VII cases provokes considerable judicial
suspicion. More importantly, courts have been sensitive to the counter-
vailing constitutional interests in institutional academic autonomy.’

* See, e.g., Faro v. New York Univ., 502 F.2d 1229, 1231-32 (2d Cir. 1974) (“Of
all fields, which the federal courts should hesitate to invade and take over, education
and faculty appointments at a University level are probably the least suited for federal
supervision.”).

* United Steelworkers v. Weber, 443 U.S. 193, 206 (1979) (quoting congressional
report); see also Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337, 1342-43 n.3 (%th
Cir. 1981), cert. denied, 103 S. Ct. 53 (1982); Kunda v. Muhlenberg College, 621 F.2d
532, 550-51 (3d Cir. 1980); Davis v. Weidner, 596 F.2d 726, 730-32 (7th Cir. 1979);
Powell v. Syracuse Univ., 580 F.2d 1150, 1154-55 (2d Cir.), cert. denied, 439 U.S. 984
(1978).

* See, e.g., Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980). In affirming
a judgment for the plaintiff, the court nevertheless expressed the idea that academic
freedom also requires a measure of deference to the needs of institutional autonomy:

The essence of academic freedom is the protection for both faculty and
students “to inquire, to study and to evaluate, to gain new maturity and
understanding.” It is the lifeblood of any educational institution because it
provides “that atmosphere which is most conducive to speculation, experi-
ment and creation.” Only when students and faculty are free to examine
all options, no matter how unpopular or unorthodox, without concern that
their careers will be indelibly marred by daring to think along noncon-
formist pathways, can we hope to insure an atmosphere in which intellec-
tual pioneers will develop. Academic freedom prevents “a pall of ortho-
doxy over the classroom”; it fosters “that robust exchange of ideas which
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1983] Academic Autonomy 1049

The federal law of equal employment opportunity would, at first
glance, seem to be an unlikely subject of concern to the defenders of
academic freedom. After all, ideological liberty, free speech and associa-
tional privacy, which are often at the heart of academic freedom issues,
would seem to be only remotely involved in a suit challenging alleged
employment discrimination. However, the Supreme Court has ex-
pressed a view of academic freedom that protects a broader academic
autonomy from unwarranted government interference:

It is the business of a university to ‘provide that atmosphere which is
most conducive to speculation, experiment and creation. It is an atmo-
sphere in which there prevail “the four essential freedoms” of a university
— to determine for itself on academic grounds who may teach, what may
be taught, how it shall be taught, and who may be admitted to study.®

discovers truth.” Our future, not only as a nation but as a civilization, is
dependent for survival on our scholars and researchers, and the validity of
their product will be directly proportionate to the stimulation provided by
an unfettered thought process. . . . Therefore, academic freedom, the
wellspring of education, is entitled to maximum protection.

Wherever the responsibility lies within the institution, it is clear that
courts must be vigilant not to intrude into that determination, and should
not substitute their judgment for that of the college with respect to the
qualifications of faculty members for promotion and tenure. Determina-
tions about such matters as teaching ability, research scholarship, and pro-
fessional stature are subjective, and unless they can be shown to have been
used as the mechanism to obscure discrimination, they must be left for
evaluation by the professionals, particularly since they often involve in-
quiry into aspects of arcane scholarship beyond the competence of individ-
ual judges.

621 F.2d at 547-48 (citations and footnote omitted).

¢ Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957) (Frankfurter, J., concur-
ring); see also Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). In a plural-
ity opinion Justice Powell indicated that the university’s academic freedom represented
a “countervailing constitutional interest” that the Court has “long viewed as a special
concern of the First Amendment.” Id. at 312-13. Although Justice Powell’s invocation
of an institutional academic freedom to seek a racially diverse student body cannot be
distorted into an academic freedom to discriminate in the selection and promotion of
professors, his use of the following language illustrates the conflict between academic
autonomy and equal employment opportunity:

“Our nation is deeply committed to safeguarding academic freedom,
which is of transcendent value to all of us and not merely to the teachers
concerned. . . . The Nation’s future depends upon leaders trained
through wide exposure to that robust exchange of ideas which discovers
truth ‘out of a multitude of tongues [rather] than through any kind of
authoritative selection.’”

Id. at 312 (quoting Keyishian v. Board of Regents, 358 U.S. 589, 603 (1967)).

HeinOnline -- 16 U.C. DavisL. Rev. 1047 1982-1983



1050 University of California, Davis [Vol. 16:1047

This Article explores the influence of judicial solicitude for institu-
tional academic autonomy in title VII cases brought against higher edu-
cational institutions. Part 1 discusses the development of title VII
prohibitions against intentional discrimination as embodied in the the-
ory of “disparate treatment.” This discussion emphasizes two related
ideas. First, disparate treatment theory protects the legitimate interests
of academic employers by imposing a heavy burden of proof on the
plaintiff to show discriminatory intent. Second, if disparate treatment
theory is to constitute a meaningful restriction against biased employ-
ment practices, title VII plaintiffs must not be unduly handicapped in
their already difficult quest to prove discriminatory intent.

Part II focuses on the most obvious difference between academic and
nonacademic cases arising under title VII: the theory of “disparate im-
pact” or “adverse impact” as originated in the landmark decision of
Griggs v. Duke Power Co.” has not been applied to higher educational
institutions with the same rigor as to business and industry. This
double standard arises from a continuing judicial understanding that
academic decisionmaking processes are inevitably and necessarily sub-
jective. As a result, academic employers are more frequently able to
show the “business necessity” of their policies and practices.

Finally, this Article concludes that courts should continue to respect
the needs of institutional academic autonomy by deferring to the sub-
stance of academic policies when such policies are manifestly reasona-
ble and evenhanded, but not when academic decisions are demonstrated
to be the products of intentional discrimination.

I. THE THEORY OF DISPARATE TREATMENT: SEARCHING FOR
DISCRIMINATORY INTENT

Most employment discrimination suits against higher educational in-
stitutions have been resolved on the basis of the so-called “disparate
treatment” theory.® Simply, disparate treatment is intentional discrimi-
nation. This theory is the oldest and “most easily understood” of the
accepted theories of discrimination.’

In essence, a single plaintiff alleging disparate treatment accuses a
defendant employer of treating the plaintiff, a member of a protected
class (usually blacks or females) more harshly than some other favored

’ 401 U.S. 424 (1971).

® See, e.g., Sweeney v. Board of Trustees, 569 F.2d 169 (1st Cir.), vacated and re-
manded per curiam, 439 U.S. 24 (1978).

* International Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15
(1977).

HeinOnline -- 16 U.C. DavisL. Rev. 1048 1982-1983



1983] Academic Autonomy 1051

employees (usually whites or males).'® The plaintiff bears the ultimate
burden of proving that the challenged employment decisions would not
have occurred “but for” the plaintiff’s race, sex, national origin, reli-
gion, handicap, age, or other characteristic prohibited as a basis for
decision."

A. The Prima Facie Case of Disparate Treatment

In Texas Department of Community Affairs v. Burdine,'’ the Su-
preme Court established that the plaintiff’s initial burden of establish-
ing a prima facie case of disparate treatment “is not onerous.”** The
Court has never attempted to define a comprehensive test for what con-
stitutes a prima facie case." Instead, it has either framed the elements
of a plaintiff’s initial burden to establish an inference of discrimination
in the context of a specific case,' or has spoken more generally about
the function of the prima facie case as a requirement that the plaintiff
present proof “eliminat[ing] the most common nondiscriminatory rea-
sons for” a challenged employment decision.' In McDonnell Douglas
Corp. v. Green," the Court defined a prima facie case of racial discrim-
ination in a hiring case. The plaintiff was required to show: “(i) that
he belongs to a racial minority; (ii) that he applied and was qualified
for a job for which the employer was seeking applicants; (iii) that, de-
spite his qualifications, he was rejected; and (iv) that, after his rejection,
the position remained open and the employer continued to seek appli-

1 It is quite common to assume that a disparate treatment case will involve a single
plaintiff, while disparate impact cases will involve large groups or classes or employees.
See, e.g., Connecticut v. Teal, 102 S. Ct. 2525, 2536 (1982) (Powell, J., dissenting);
Note, Title VII on Campus: Judicial Review of University Decisions, 82 COLUM. L.
REV. 1206, 1209-10, 1211 (1982). However, this assumption is erroneous. The seminal
case of International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977), is an
excellent example of a case alleging that an employer systematically and deliberately
treated blacks and hispanics more harshly than favored whites. Teamsters is illustrative
of a theory of discrimination that some commentators have christened “systemic dispa-
rate treatment.” See, e.g., M. ZIMMER, C. SULLIVAN & R. RICHARDS, EMPLOYMENT
DISCRIMINATION 30-64 (1982).

" McDonald v. Sante Fe Transp. Co., 427 U.S. 273, 282 n.10 (1976).

2 450 U.S. 248 (1981).

" Id. at 253.

' See, e.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 n.13 (1973).

" Id.

1 Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 253-54 (1981); see
also note 28 infra.

7 411 U.S. 792 (1973).
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cants from persons of complainant’s qualifications.”’® Although these
elements are frequently cited as the standard for a prima facie case,'
subsequent cases have shown that the McDonnell Douglas formulation
is only illustrative. Since the facts of particular cases vary, and since the
theories of disparate treatment vary, the elements of the prima facie
case will also vary.?

Still, it appears that the plaintiff alleging disparate treatment must
establish three basic elements in order to prevail. First, the plaintiff
must demonstrate that he or she belongs to a protected class. For exam-
ple, a black suing under title VII must make sure that the record re-
flects his or her race; similarly, a female must ensure that the fact of
her sex is present on the record. Needless to say, this standard engen-
ders little controversy.

A second element of a prima facie case is proof that some employ-
ment decision adversely affected the plaintiff. Many of the McDonnell
Douglas elements are designed to show that the plaintiff was not hired
for an available job opening. However, rejection for an available job
opening is only one type of adverse employment decision. A title VII
claim based on the theory of disparate treatment could involve denial of
promotion,*' denial of tenure,** lower compensation,” undesirable job
assignments,** discharge,” discipline,* or harassment.”’

The final element of a disparate treatment prima facie case is the
most critical and the most difficult to define. The plaintiff must prove
enough facts to demonstrate a disparity in the employer’s treatment of
employees from which discrimination can be inferred.”® In McDonnell

'* Id. at 802.

1 See notes 31-35 and accompanying text infra.

» Compare Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 253 n.6
(1981) (allocation of evidentiary burdens in sex discrimination case involving promotion
and discharge) with County of Washington v. Gunther, 452 U.S. 161 (1981) (slightly
different allocation in wage differential case) and Briggs v. City of Madison, 536 F.
Supp. 435 (W.D. Wis. 1982) (same).

2 E.g., United States Postal Serv. Bd. of Governors v. Aikens, 103 S. Ct. 1478
(1983), vacating and remanding 665 F.2d 1057 (D.C. Cir. 1982).

> E.g., Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980).

# E.g., County of Washington v. Gunther, 452 U.S. 161 (1981).

* E.g., Slack v. Havens, 7 Fair Empl. Prac. Cas. (BNA) 885 (S.D. Cal. 1973), aff'd
as modified, 522 F.2d 1091 (9th Cir. 1975).

» Id.

* Id.

? E.g., Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).

# In Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248 (1981), the Court
summarized the prima facie case in the following, albeit general, terms:
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Douglas, this final element was satisfied by the plaintiff’s proof that he
possessed the basic qualifications for the job he sought and that after
his rejection the position remained open and the employer continued to
seek applicants from persons with the plaintiff’s qualifications.?” How-
ever, qualifications are not always the basis for an employer’s legiti-
mate decision, and the concept of ‘“vacancy” or continued canvassing of
applicants is not always relevant. For example, in a discharge case, the
existence of a vacancy, the plaintiff’s qualifications, and the qualifica-
tions of any replacement might be totally irrelevant to the basic ques-
tion of whether the employer discharged the plaintiff for legitimate or
discriminatory reasons. Thus, the general observations of the Supreme
Court in Burdine are far more significant than the specific “elements”
so frequently cited from McDonnell Douglas.

The -Burdine Court’s analysis of the significance of the prima facie
case illuminates the essential test for determining whether a plaintiff’s
evidence is sufficient. The plaintiff must prove enough facts to demon-
strate the existence of disparity in treatment, which must include
“eliminatfion of] the most common nondiscriminatory reasons” for the
challenged decision.”® Thus, the essential test is unfortunately general.
The critical question is whether a reasonable fact-finder could infer
from a plaintiff’s showing that it is more probable than not that the
defendant engaged in an employment practice made unlawful by title
VII.** Since this test is to apply to hiring cases, discharge cases, promo-
tion cases, wage differential cases, and all other types of employment
discrimination cases, federal courts rarely have dared attempt to inject
more specificity into the standards for a prima facie case.

The plaintiffl must prove by a preponderance of the evidence that she ap-
plied for an available position for which she was qualified, but was re-
jected under circumstances which give rise to an inference of unlawful
discrimination. The prima facie case serves an important function in the
litigation: it eliminates the most common nondiscriminatory reasons for the
plaintiff’s rejection. . . . [Tlhe prima facie case “raises an inference of
discrimination only because we presume these acts, if otherwise unex-
plained, are more likely than not based on the consideration of impermis-
sible factors.” Establishment of the prima facie case in effect creates a
presumption that the employer unlawfully discriminated against the em-
ployee. If the trier of fact believes the plaintifi’s evidence, and if the em-
ployer is silent in the face of the presumption, the court must enter judg-
ment for the plaintiff because no issue of fact remains in the case.
Id. at 253-54 (citations and footnotes omitted).

» McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).

* Burdine, 450 U.S. at 253.

' Briggs v. City of Madison, 536 F. Supp. 435, 444 (W.D. Wis. 1982).
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Two recent decisions illuminate the nature of the plaintiff’s eviden-
tiary burden to establish a prima facie case of discrimination in an aca-
demic environment. In Smith v. University of North Carolina,”* the
Fourth Circuit affirmed the dismissal of a female plaintiff’s title VII
claim. In so doing, the court drew upon the McDonnell Douglas stan-
dards for its own formulation of elements essential to a prima facie case
when the plaintiff alleges that a university denied reappointment and
promotion on account of sex and religion. According to the Fourth Cir-
cuit, the plaintiff was required to show: (i) that plaintiff was a member
of a class protected by title VII; (ii) that she was qualified for the posi-
tion or rank sought; (iii) that she was denied promotion or reappoint-
ment; and (iv) that in cases of reappointment or tenure, others (i.e.,
males) with similar qualifications achieved the professorial rank or
position.*?

The Smith analysis was followed in Lynn v. Regents of the Univer-
sity of California.** There, the Ninth Circuit offered an important ob-
servation about the difference between a plaintiff’s proof of a prima
facie case and the requisite proof of discriminatory intent after all par-
ties have had their opportunity to present evidence. Basically, the Ninth
Circuit found that the court is ill-advised to take too harsh a view of
the plaintiff’s qualifications when attempting to ascertain whether the
plaintiff has established a prima facie case. Closer scrutiny of the plain-
tif’s qualifications, particularly in relation to alternative candidates or
other employees, is appropriate at a later stage of judicial analysis of
the plaintiff’s allegations.® The court rejected the defendant’s conten-
tion that the plaintiff must present some evidence refuting the univer-
sity’s “legitimate, nondiscriminatory reason’ as part of the prima facie
case.” Any effort by the plaintiff to refute the employer’s asserted rea-
son is largely speculative until presentation of the defendant’s case. The
court preferred to leave detailed and searching inquiry on the issues
raised by the employer’s explanations and defenses until after all the
employer’s evidence was presented. In other words, the searching ana-
lytical inquiry on the issues of qualifications, pretext, and discrimina-
tory motive should occur only after the defendant has satisfied its bur-
den to produce evidence of a lawful reason for its decisions. At the first
stage of analysis — examination of the plaintiff’s purported prima facie

*? 632 F.2d 316 (4th Cir. 1980).

» Id. at 340.

* 656 F.2d 1337, 1341 (9th Cir. 1981).
» Id.

 Id. at 1344-45.
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case — the focus should be on clear, undisputed, and objective criteria.
For example, if the plaintiff purported to be a teacher, the sole issue
respecting a prima facie case would be whether the plaintiff was in fact
a teacher who met certain objective qualifications “such as level of edu-
cation, years of teaching experience, in general and at the particular
institution, and the publication of scholarly materials.”* Questions of
skill, excellence, and other qualifications of a subjective nature would
be left for the final stage of judicial analysis.*®

B. The Employer’s Burden to Articulate Legitimate,
Nondiscriminatory Reasons

There has been little dispute about the relatively simple and superfi-
cial analysis to be employed when examining a plaintiff’s purported
prima facie case. The real controversy in title VII litigation has arisen
over the nature of the burden imposed on the defendant after the plain-
tiff has succeeded in presenting a prima facie case. Even this eviden-
tiary controversy is of less practical consequence to the outcome of dis-
parate treatment cases than was initially thought. Still, it is this
controversy — aggravated by the considerable confusion generated by
conflicting Supreme Court language — which has been the most im-
portant problem in judicial analysis of the theory of disparate
treatment.

1. Evolution of the Employer’s Burden

In McDonnell Douglas, the Supreme Court held that if the plaintiff
succeeded in establishing a prima facie case, some ill-defined burden

¥ Id. at 1345 n.8.

% Jd. Davis v. Weidner, 596 F.2d 726 (7th Cir. 1979), also involved the applicabil-
ity of the McDonnell Douglas elements to a plaintiff’s case in the academic setting.
The university argued that an “additional” requirement should be imposed upon the
plaintiff at the prima facie stage when the challenged decision arose from * ‘a simulta-
neous choice between prospective employees on the basis of relative qualifications under
circumstances which involve judgment.’” Id. at 730. (quoting the university). This ad-
ditional requirement was that the plaintiff demonstrate that his rejection did not result
from a relative lack of qualifications. The court rejected the idea as a result of an
analysis similar to that employed in Lynn: “It seems more sensible to require the em-
ployer, in his rebuttal to the complainant’s case, to offer his justification for his employ-
ment decision, rather than to force the complainant to refute hypothetical reasons why
the employer might have found him relatively less qualified.” Id. The court continued
in a footnote: “If a ‘relatively less qualified’ applicant for a job possessed qualifications
significantly and obviously inferior to the person actually given the job, this rationale
for adhering to the McDonnell model would be less persuasive.” Id. at 730 n.2.
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shifted to the defendant “to articulate some legitimate, non-discrimina-
tory reason” for the challenged employment decision.’® In Furnco Con-
struction Corp. v. Waters,** the Court confused matters when it stated
that “it is apparent that the burden that shifts to the employer is
merely that of proving that he based his employment decision on a le-
gitimate consideration, and not an illegitimate one such as race.”*' Of
course, lawyers would read such language and discern that there is a
world of difference between “articulating” and “proving” reasons for
challenged employment decisions, at least theoretically. From this dis-
tinction came the controversy presented to the Supreme Court in Board
of Trustees v. Sweeney.*? In a per curiam opinion, the Court held there
was “a significant distinction between merely ‘articulat[ing] some legiti-
mate non-discriminatory reason’ and ‘prov[ing] absence of discrimina-
tory motive.’ ”** The defendant, the Court held, need only articulate; it
need not prove. In a dissenting opinion Justice Stevens chided the
Court for its “novel distinction” and pointed out:
In litigation, the only way a defendant can “articulate” the reason for his
action is by adducing evidence that explains what he has done; when an
executive takes the witness stand to “articulate” his reason, the litigant for
whom he speaks is thereby proving those reasons. If the Court intends to

authorize a method of articulating a factual defense without proof, surely
the Court should explain what it is.**

Justice Stevens might have added that only the most foolhardy defen-
dant would attempt to rest a case on mere articulation without proof.
Whatever magic there is in the concept of burden of proof, surely a
preponderance of evidence standard would leave the plaintiff who has
proved a prima facie case in a strong position, if the defendant merely
attempted to articulate without admissible evidence.

The sensible criticisms offered by Justice Stevens provoked the Court
to resolve this controversy in Burdine. The Court held that the burden
that shifts to the employer is merely to rebut the presumption of dis-
crimination arising from proof of a prima facie case by “producing evi-
dence that the plaintiff was rejected, or someone else was preferred, for
a legitimate non-discriminatory reason.”** Adhering to the Sweeney

* McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973) (emphasis added).

* 438 U.S. 567 (1978).

*! Id. at 577 (emphasis added).

** 439 U.S. 24 (1978), vacating and remanding per curiam 569 F.2d 169 (1st Cir.
1978).

* Id. at 25,

“ Id. at 28-29 (Stevens, ]J., dissenting).

** Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 254 (1981).
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holding, the Court reaffirmed that the employer need not prove that it
was actually motivated by the proffered reasons; rather, it need only
present evidence sufficient to raise a genuine issue of fact as to whether
it discriminated against the plaintiff.** Borrowing directly from the crit-
icisms of Justice Stevens in his Sweeney dissent, the Court proceeded to
hold that the employer can satisfy this “burden” only by introducing
admissible evidence; the reasons for the plaintiff’s rejection could not
merely be stated by an attorney or written in a trial brief. “The expla-
nation provided must be legally sufficient to justify a judgment for the
defendant. If the defendant carries this burden of production, the pre-
sumption raised by the prima facie case is rebutted, and the factual
inquiry proceeds to a new level of specificity.”*’

This legalistic process is designed, in the view of the Supreme Court,
“to frame the factual issue with sufficient clarity so that the plaintiff
will have a full and fair opportunity to demonstrate pretext.”** More-
over, limiting the defendant’s evidentiary obligation to a burden of pro-
duction should not unduly hinder the plaintiff for two reasons:

First, as noted above, the defendant’s explanations of its legitimate reasons
must be clear and reasonably specific. This obligation arises both from the
necessity of rebutting the inference of discrimination arising from the
prima facie case and from the requirement that the plaintiff be afforded
“a full and fair opportunity” to demonstrate pretext. Second, although the
defendant does not bear a formal burden of persuasion, the defendant nev-
ertheless retains an incentive to persuade the trier of fact that the employ-

ment decision was lawful. Thus, the defendant normally will attempt to
prove the factual basis for its explanation.* '

2. The Deferential Quality of the Legitimate Nondiscriminatory
Standard in Academic Cases

As Burdine reveals, the employer’s burden to present admissible evi-
dence of a legitimate nondiscriminatory standard, like the plaintiff’s
burden to prove a prima facie case, is not onerous. As a matter of law
— quite apart from practical necessity and prudence — the employer
need only create a “genuine issue of fact.”*® Satisfaction of the em-
ployer’s burden merely sets the stage for a closer inquiry of evidence to
ascertain discriminatory intent.*'

* Id.

*7 Id. at 255 (footnote omitted).

** Id. at 255-56.

* Id. at 258 (citations omitted).

* Id. at 254.

st Id. at 255-56. The McDonnell Douglas approach to disparate treatment cases is a
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The phrase “legitimate and non-discriminatory” is not defined in
Burdine. However, the opinion does indicate that the employer fulfills
its burden if it articulates “lawful” reasons for a challenged action.*?
Whether the employer must present “legitimate,” “non-discrimina-
tory,” or “lawful” reasons, the judicial definition of the employer’s bur-
den at this stage of analysis reflects a judicial desire to defer to any
reasonable judgment of the employer. In title VII cases arising from the
academic context judicial deference is even more marked and obvious
than in industrial employment cases.*

A typical example of the judicial deference to academic employers is
Labat v. Board of Education.** There the court rejected the claim of a
black plaintiff that the defendant’s failure to grant him tenure was mo-
tivated by race discrimination. The defendant’s criteria for awarding
tenure were teaching effectiveness, research and other scholarly activity,
and service to the community, college, and nation.>* Rejecting the plain-
tiff’s “obscure,” “confusing,” and unpersuasive statistics as the basis for
a prima facie case, the court deferred to the defendant’s evaluation of
the plaintiff’s qualification: “[T]he decision to deny tenure was made in
good faith based on criteria fairly applied to plaintiff and all other can-
didates . . . .”** The court emphasized that academic evaluations of
scholarly writings were “judgmental.” Expressing the common view
that academics are best qualified to judge academics, the court noted
that “scholarship and research have been described as ‘the indispensa-

three-step analytical process — it is not a guide to trial procedure. The plaintifl’s proof
of discriminatory motive may be presented in the case-in-chief or in rebuttal. The de-
fendant’s legitimate nondiscriminatory reason may actually be presented through the
plaintiff’s witnesses. The requirement that the plaintiff be given a “full and fair oppor-
tunity to demonstrate pretext” does not necessarily require that the trial judge let the
analytic rules of McDonnell Douglas govern the presentation of evidence at trial. Com-
pare Burdine with Sime v. Trustees of Cal. State Univ. and Colleges, 526 F.2d 1112
(9th Cir. 1975) (three-step analysis is not mandatory; involuntary dismissal was appro-
priate where plaintiff’s witnesses showed legitimate, nondiscriminatory reasons for
plaintiff’s rejection).

2 Burdine, 450 U.S. at 257.

3 Compare Laborde v. Regents of the Univ. of Cal., 686 F.2d 715 (9th Cir. 1982),
cert. denied, 103 S. Ct. 820 (1983) (university’s evaluation of plaintiff’s scholarship was
not a pretext for discriminatory motive) and Johnson v. Michigan State Univ., 547 F.
Supp. 429 (W.D. Mich. 1982) (university’s decision that plaintiff was not qualified
academically or by temperament for tenured position was not discriminatory) with
Rowe v. General Motors Corp., 457 F.2d 348 (5th Cir. 1971) (subjective evaluation
system allowed covert discrimination).

** 401 F. Supp. 753 (S.D.N.Y. 1975).

» Id. at 756.

¢ Id. at 757.
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ble tools of the scholar’s trade’ and as such they should be left to
scholars.”*’

As Labat indicates, judicial deference to the judgments of academic
employers reflects substantial tolerance for subjective standards used for
deciding questions of promotion, tenure, salary, hiring, and the like.
Even in those cases that have recognized the need for judicial scrutiny
of university employment practices, courts have remained cognizant of
the necessary subjectivity of university processes.*® In Peters v. Middle-
bury College,”® the plaintiff’s allegation of sex discrimination inter-
twined with persondl and professional disagreements with deci-
sionmakers at the college. Specifically, she alleged that her efforts to
introduce feminist issues into her academic courses engendered opposi-
tion from other, biased members of the faculty. The plaintiff presented
evidence to suggest that the chairman of the English department in
which she taught considered her “too political.” The college’s explana-
tions for its decision not to extend her nontenured position emphasized
the plaintiff’s intellectual qualities. The department chairman alleged
that she was not discriminatingly rigorous in her examinations, in her
presentation of literature, literary history, or intellectual history. The
plaintiff was described as “energetic, enthusiastic [but] uncritically open
to any view. . . . She seems not to know, or perhaps is unable to artic-
ulate, the principle of criticism, the intellectual assumptions by which
she operates.”®® It is difficult to imagine a more subjective assessment of
a faculty member. However, “subjectivity” is not a synonym for “er-
ror.” In Peters, the court found the plaintiff’s case to be unpersuasive.
The court focused on the procedures of decision, the plaintiff’s appeal,
and on the individual views of the members of the English department.
The conclusion of the court emphasized the reasonable character of the
criteria — primarily teaching — and the evidently nondiscriminatory
application of the standards.*!

s Id. at 757 (footnote omitted) (quoting Weise v. Syracuse Univ., 522 F.2d 397, 405
(2d Cir. 1975)).

%* See, e.g., Powell v. Syracuse Univ., 580 F.2d 1150 (2d Cir.), cert. denied, 439
U.S. 984 (1978): “ ‘A professor’s value depends on his creativity, his rapport with
students and colleagues, his teaching ability, and numerous intangible qualities which
cannot be measured by objective standards.’” Id. at 1157 (Moore, J., concurring)
(quoting Lewis v. Chicago State College, 299 F. Supp. 1357 (N.D. Ill. 1969)); see also
Cussler v. University of Md., 430 F. Supp. 602 (D. Md. 1977).

* 409 F. Supp. 857 (D. Vt. 1976).
% Id. at 860 (quoting letter from department chairman).
¢ Id. at 867.

HeinOnline -- 16 U.C. DavisL. Rev. 1057 1982-1983



1060 University of California, Davis [Vol. 16:1047

The original appellate court decision in Sweeney ¢* also recognized
that the common judicial reluctance to intervene in university employ-
ment decisions derived mainly from the recognition that hiring, promo-
tion, and tenure decisions were inevitably subjective and were best
made by responsible academics with the experience and expertise in
making such decisions. Having made this observation, however, the
court pointed out that this deference to subjectivity is unusual, since in
industrial employment cases arising under title VII, the judiciary has
regarded subjective criteria with obvious suspicion.*?

C. Plaintiff’s Ultimate Burden to Prove Discriminatory Motive

The deferential quality of disparate treatment theory in academic
cases is also evidenced by the nature of the plaintiff’s ultimate burden
to prove discriminatory intent on the part of academic decisionmakers.
After the employer has presented admissible evidence of “lawful” rea-
sons for its employment decision, the plaintiff must meet the ultimate
burden of persuasion that those reasons are merely a pretext or camou-
flage for discriminatory motives. It will not suffice to convince a court
that the employer was imprudent or ill-advised in its “legitimate, non-
discriminatory” reasoning.** The plaintiff is obligated in theory and

¢* Sweeney v. Board of Trustees, 569 F.2d 169 (1st Cir.), vacated and remanded per
curiam, 439 U.S. 24 (1978), discussed in notes 79-87 and accompanying text infra.

® Id. at 176 n.14. See, e.g., Rowe v. General Motors Corp., 457 F.2d 348 (5th Cir.
1972). The plaintiff, a black employee, complained that his promotion depended upon
his receiving a favorable recommendation from one of several white foremen. The court
upheld the complaint because the subjective criteria and recommendation procedures
contained “no safeguards . . . to avert discrimination practices” and provided “a ready
mechanism for discrimination . . . much of which can be covertly concealed.” Id. at
359; see also Wade v. Mississippi Cooperative Extension Serv., 528 F.2d 508 (5th Cir.
1979). But see Rogers v. International Paper Co., 510 F.2d 1340 (8th Cir. 1975) (sub-
jective criteria not unlawful per se).

¢ See, e.g., Smith v. University of N.C., 18 Fair Empl. Prac. Cas. (BNA) 913
(M.D.N.C. 1978), aff’d in relevant part and rev'd in part, 632 F.2d 316 (4th Cir.
1980). The plaintiff alleged that she was denied reappointment and promotion because
of her sex and religion in violation of title VII. The plaintiff also pleaded other causes
of action, including age discrimination. The university offered two reasons for its ad-
verse decision: that the plaintiff lacked adequate knowledge in her scholarly discipline,
and that she could not relate her specialized field of study to issues of more general
concern to the department of religion. The district court found the university’s analysis
underlying the first reason to be erroneous, but refrained from finding it to be a pretext
for sex or religious discrimination. In the district court’s view, a mistaken though non-
discriminatory assessment is not actionable under title VII. The court concluded that
the university’s second reason was not a pretext for sex or religious discrimination,
because evidence indicated that the department sincerely was concerned about the need
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practice to show that the employer defendant is simply lying or that its
judgment is tainted by bias, stereotype, or bigotry.*

The nature of the plaintiff’s burden was clarified by the Second Cir-
cuit in the decision of Lieberman v. Gant.* The plaintiff alleged sex
discrimination and sought damages and injunctive relief because of the
university’s refusal to grant her tenure in the English department. Af-
ter extensive discovery and trial,*’ the district court ruled for the defen-
dants®® and the Second Circuit affirmed. Distinguishing other academic
cases involving renewal of teaching contracts, as well as industrial
cases, the court of appeals noted that a tenure decision involves a life-
long commitment by a university. The court concluded that judicial im-
position of such a commitment could threaten the university’s academic

to relate a specialized field of study to issues of more general importance.

In affirming the relevant factual determinations of the trial court, the Fourth Circuit
added an extensive analysis of the university’s claim of academic freedom, expressing
the same reservations about judicial intervention in university employment cases that
had been expressed in prior decisions:

Tenure is one of the most difficult of all academic decisions. . . . It is a
decision which, in addition to delineating basic qualifications, involves a
degree of subjectivity. Furthermore, since professors are individuals and
perform different roles within a department, it is difficult to compare the
reasons for promoting one faculty member with the reasons for promoting
or not promoting another.

University employment cases have always created a decisional dilemma
for the courts. Unsure how to evaluate the requirements for appointment,
reappointment and tenure, and reluctant to interfere with the subjective
and scholarly judgments which are involved, the courts have refused to
impose their judgment as to whether the aggrieved academician should
have been awarded the desired appointment or promotion. Rather, the
courts [sic] review has been narrowly directed as to whether the appoint-
ment or promotion was denied because of a discriminatory reason. “{T}he
law does not require, in the first instance, that employment be rational,
wise, or well-considered — only that it be nondiscriminatory.” We con-
clude that the district court had ample foundation for its determination
that the University’s decisions were not discriminatory.
632 F.2d at 345-46 (citations and footnotes omitted); see also Johnson v. University of
Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977).
¢ McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804-05 (1973).
¢ 630 F.2d 60 (2d Cir. 1980), affg 474 F. Supp. 848 (D. Conn. 1979).
¢’ The appellate court expressed amazement at the length of the district court pro-
ceedings: “We do not understand how either the federal courts or universities can oper-
ate if the many adverse tenure decisions against women or members of a minority
group that must be made each year are regularly taken to court and entail burdens
such as those here incurred.” Id. at 62 n.1.
¢ 474 F. Supp. 848 (D. Conn. 1979).
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autonomy,*® and that plaintiff therefore must present much more than a
showing of performance “of sufficient quality to merit continued em-
ployment.””® The court analyzed the Supreme Court holdings in Mc-
Donnell Douglas, Furnco, and Sweeney to assess the plaintiff’s ulti-
mate burden of persuasion on the issue of discriminatory motive. The
court held that the defendants need not establish that the basis for their
decision was sound. Rather, the plaintiff bears the burden to demon-
strate that the employer’s asserted reason is pretextual. Short of prov-
ing an outright lie by the employer, the plaintiff must prove “that the
asserted neutral basis was so ridden with error that defendant could not
honestly have relied upon it.””

The analysis of Lieberman was cited and followed by the Supreme
Court in Burdine:’* the plaintiff always retains the ultimate burden of
persuasion that the defendant intentionally discriminated against the
plaintiff.”” Thus, after the plaintiff’s proof of a prima facie case and the
defendant’s presentation of evidence of a legitimate nondiscriminatory
reason, the disparate treatment case not only moves to a new level of
“specificity,” it also proceeds to the essence of the issue.”

¢ Title VII does not require that the candidate whom a court considers most
qualified for a particular position be awarded that position; it requires
only that the decision among candidates not be discriminatory. When a
decision to hire, promote, or grant tenure to one person rather than an-
other is reasonably attributable to an honest even though partially subjec-
tive evaluation of their qualifications, no inference of discrimination can be
drawn. Indeed, to infer discrimination from a comparison among candi-
dates is to risk a serious infringement of first amendment values. A univer-
sity’s prerogative * ‘to determine for itself on academic grounds who may
teach’” is an important part of our long tradition of academic freedom.
Although academic freedom does not include “the freedom to discrimi-
nate”, this important freedom cannot be disregarded in determining the
proper role of courts called upon to try allegations of discrimination by
universities in teaching appointments. The Congress that brought educa-
tional institutions within the purview of Title VII could not have contem-
plated that the courts would sit as “Super-Tenure Review Committee(s}”;
their role was simply to root out discrimination.
Lieberman, 630 F.2d at 67 (citations and footnote omitted).
® Id. at 64.
" Id. at 65.
> Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 252 n.4, 259
(1981).
” Id. at 259.
* International Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15
(1977).
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The Sweeney litigation™ is both illustrative of the plaintiff’s ultimate
burden and significant as a case in which plaintiff succeeded in proving
sex discrimination. Ms. Sweeney, the female plaintiff, succeeded in se-
curing promotion to the rank of full professor, but not until after she
had been denied promotions on two prior occasions. She challenged the
two rejections as illegal sex discrimination under several federal stat-
utes, including title VII, and sought back pay and a future pay adjust-
ment to make her “whole” for the financial injury resulting from the
wrongful delay of her rightful promotion. The district court found that
the plaintiff had been a victim of sex discrimination in her second effort
to gain promotion. The court ordered her promotion backdated to the
time of the illegal denial with appropriate back pay.’

On appeal to the First Circuit in Sweeney I the defendants con-
tended that the evidence was insufficient to support the district court’s
finding of discrimination, because the plaintiff had failed to prove that
a discriminatory motive accounted for the denial of promotion.”” The
First Circuit correctly discerned that proof of discriminatory motive
was indeed essential to the plaintiff’s success in a disparate treatment
case, but noted that such proof need not be direct.”® In approving the
district court’s willingness to sift the facts, circumstances, and statistics
for evidence of bias, the First Circuit rejected the noninterventionist
stance adopted by some federal courts in academic cases.”

™ Sweeney v. Board of Trustees, 569 F.2d 169 (1st Cir.) [hereafter Sweeney I],
vacated and remanded per curiam, 439 U.S. 24 (1978), aff’d, 604 F.2d 106 (1st Cir.
1979) [hereafter Sweeney II'], cert. denied, 444 U.S. 1045 (1980).

s Sweeney I, 569 F.2d at 169 (discussing unpublished district court proceedings).

" The focus of defendant’s appeal from the district court — and then to the Su-
preme Court — was on the debatable principle that the defendant had to “prove ab-
sence of discriminatory motive” since it was blessed with the advantage of “greater
access to . . . evidence” bearing upon the question of discriminatory motive. Id. at 177.
This debate over who has the burden of proof proved to be of little consequence to the
final resolution of the Sweeney litigation. Of greater significance was the First Circuit’s
observation that “a plaintiff may rely upon inferential proof of discriminatory motive in
a disparate treatment case.” Id. at 177.

™ Id. at 175.

” Citing a number of reported decisions in which female plaintiffs lost title VII
challenges to the decisions of schools and colleges, the First Circuit commented:

[W]e voice misgivings over one theme recurrent in those opinions: the no-
tion that courts should keep “hands off” the salary, promotion, and hiring
decisions of colleges and universities. This reluctance no doubt arises from
the courts’ recognition that hiring, promotion, and tenure decisions require
subjective evaluation most appropriately made by persons thoroughly fa-
miliar with the academic setting. Nevertheless, we caution against permit-
ting judicial deference to result in judicial abdication of a responsibility
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As the First Circuit held, discriminatory intent may be inferred from
proof of different treatment, from evidence of discriminatory atmos-
phere, from statistical proof of females faring poorly within the institu-
tion and from a wide variety of other facts and circumstances.®* The
court concluded that the inherent difficulty of proving discriminatory
state-of-mind necessitated reliance on indirect proof: “Particularly in a
college or university setting, where the level of sophistication is likely to
be much higher than in other employment situations, direct evidence of
sex discrimination will rarely be available.”®!

Thus, the First Circuit approved the district court’s reliance on his-
torical and statistical data as support for the plaintiff’s allegation of sex
discrimination. Only four women in the entire history of Keene State
College had achieved the rank of full professor.®? There existed a strik-
ing discrepancy between the many men and few women at the ranks of
professor and associate professor despite the numerical majority of
women at the instructor level.*’ No female had been promoted to the
highest rank without a terminal degree, while several male professors
advanced without such a degree.** Finally, there was evidence of the
college’s ineffective affirmative action plan®® and sex-based wage dis-
crimination.®® These facts supplemented the testimony of various wit-
nesses that sex bias did influence promotion decisions. The court con-
cluded: “This bias may often be unconscious and unexpressed, but its
potential for harm is greatest in reaching decisions on the basis of crite-
ria which simply cannot be objectively measured or definitely stated.”*’

On remand after Supreme Court review,*® the First Circuit reaf-
firmed in Sweeney II the findings of the district court that the plaintiff
had been victimized by sex discrimination.* Although the controversy
in Sweeney I about the burden of proof imposed upon the defendant

entrusted to the courts by Congress. That responsibility is simply to pro-
vide a forum for the litigation of complaints of sex discrimination in insti-
tutions of higher learning as readily as for other Title VII suits.
Id. at 176 (footnotes omitted).
* Id. at 177.
* Id. at 175.
¢ Id. at 178.
® Id. at 178 & n.19.
* Id. at 178.
® Id. at 179.
* Id.
o Id
See notes 40-42 and accompanying text supra.
* Sweeney v. Board of Trustees, 604 F.2d 106 (1st Cir. 1979), cert. denied, 444
U.S. 1045 (1980).

HeinOnline -- 16 U.C. DavisL. Rev. 1062 1982-1983



1983] Academic Autonomy 1065

after proof of the plaintiff’s prima facie case was worthy of Supreme
Court consideration, the subsequent opinion of the First Circuit in
Sweeney II indicated that the judgment for the plaintiff never rested on
the idea that the employer had to “prove” absence of discriminatory
animus. The First Circuit affirmed the district court’s conclusion that
the reasons advanced by the defendant were not the real reasons for the
plaintiff’s nonpromotion.’® The court adhered to its earlier holding that
indirect proof may be sufficient. The court found sex bias based on
evidence that the college’s criticisms of Ms. Sweeney were either “in-
substantial or fictitious,” that women at the college were “evaluated by
a stricter standard than their male colleagues,” and that a discrimina-
tory atmosphere prevailed on the faculty.”’ In sum, the First Circuit
concluded that the district court reasonably inferred that Ms. Sweeney’s
failure to achieve promotion was “implicitly influenced by the fact that
Sweeney was a woman.”*?

D. Discriminatory Intent: Techniques of Proof

The Sweeney litigation helps to illustrate the judicial emphasis on
discriminatory intent as the critical element in a plaintiff’s disparate
treatment case. Sweeney also illuminates the necessity of a careful judi-
cial search for evidence of bias. Plaintiffs must resort to indirect and
inferential methods of demonstrating an employer’s discriminatory pur-
pose. The courts must be alert to subtle signs of prejudice or unfair
treatment. Since discrimination is rarely explicit or blatant in recent
cases, the diverse ways in which courts have gleaned evidence of dis-
crimination should be kept clearly in mind.

These standards for determining intentional discrimination in a dis-
parate treatment case under title VII are similar to those for finding
purposeful discrimination in violation of the equal protection clause of
the fourteenth amendment.”® In both statutory and constitutional cases
courts must search for inferences of improper motive, unless the re-
quirement for proof of discriminatory intent is to be a guarantee for
plaintiffs’ failure. As Justice Powell noted in Village of Arlington
Heights v. Metropolitan Housing Development Corp.** “Determining
whether invidious discriminatory purpose was a motivating factor de-
mands a sensitive inquiry into such circumstantial and direct evidence

* Id. at 111.

' Id. at 113-14.

2 Id.

* Washington v. Davis, 426 U.S. 229, 238-39, 241-42 (1976).
‘429 U.S. 252 (1977).

°
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of intent as may be available.” Justice Powell’s summary of the avail-
able sources of such evidence is useful as a summary for evidence in a -
title VII disparate treatment case. First, the historical background of
policies under challenge may be relevant to a plaintifl’s allegation of
discriminatory bias.’® Although past discriminatory acts that have not
been challenged in a timely manner cannot be the basis of a title VII
remedy, evidence of such past discriminatory acts may constitute proba-
tive background evidence which bolsters a plaintiff’s challenge against
current practices.”’ Second, departures from standard operating proce-
dure or other indications that the plaintiff has been treated unfairly can
be evidence from which inferences of discriminatory treatment may be
drawn. Deviations from past policies, standards, rules, or requirements
may reflect disparity of treatment born of discriminatory intent.®®

For example, even courts sensitive to the special conditions of the
academic setting usually undertake careful scrutiny to determine
whether procedures of decision are fair and asserted standards are ap-
plied equally.” This focus on the regularity of the decisionmaking pro-
cess is not unique to the university academic setting.'® However, in an
academic environment, where standards of evaluation are general, sub-
jective, and debatable, courts are particularly sensitive to the presence
or absence of procedural safeguards in the employer’s personnel prac-
tices.'”' The absence or extreme generality of standards, the absence of
recorded evaluations, and the absence of minorities or females on em-
ployment decisionmaking bodies all “can add credence” to a plaintiff’s
allegations of employment discrimination.'”> On the other hand, al-
though well-developed job descriptions and evaluation standards illumi-
nate the fairness of employment practices, disparate treatment theory

* Id. at 267.

s Id.

°*” United Air Lines, Inc. v. Evans, 431 U.S. 553, 558 (1977).

*® Village of Arlington Heights, 429 U.S. at 267-68.

** See, e.g., Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1357 (W.D. Pa.
1977) (“[W]here there are no criteria for promotion except the unfettered recommenda-
tion of a foreman this can become a ready mechanism to conceal discrimination.”).

1% See, e.g., Stewart v. General Motors Corp., 542 F.2d 445, 450 (7th Cir. 1976)
(hiring and promotions for industrial salaried and clerical positions); United States v.
Hazelwood School Dist., 534 F.2d 805, 813 (8th Cir. 1976), vacated on other grounds
and remanded, 433 U.S. 299 (1977) (standards for hiring primary and secondary
school teachers); Rowe v. General Motors Corp., 457 F.2d 348, 359 (5th Cir. 1972)
(promotions and transfers at auto assembly plant).

1 See, e.g., Davis v. Weidner, 596 F.2d 726, 732 (7th Cir. 1979) (analyzing univer-
sity’s procedural safeguards).

102 Id‘
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does not require that employment “be rational, wise or well-considered
— only that it be nondiscriminatory.”'®* Still, many courts focus on
regularity of procedure as an alternative to a more searching scrutiny of
the substance of qualifications and standards. In the view of these
courts, fair procedure is a symptom of good faith and effectively refutes
inferences of discriminatory purpose.'®

Kunda v. Muhlenberg College'® is a case in which procedural irreg-
ularities were the basis for a finding of unlawful discrimination. An
instructor in the department of physical education challenged the col-
lege’s decisions not to promote her or grant her tenure. The plaintiff’s
allegations of sex discrimination rested, in part, on disparate treatment
theory. The college denied the plaintiff’s promotion because she had
failed to achieve a “terminal degree.” The court was careful not to
question the qualifications established by the college, but noted that
several male members of the department in which the plaintiff was
working had been promoted, notwithstanding their failure to earn a
terminal degree.'® By contrast, with respect to the plaintiff’s claim for
tenure, the court emphasized that the terminal degree requirement had
been applied evenhandedly and in a nondiscriminatory manner. The
court nonetheless found discrimination as the result of differential treat-
ment in counseling. Ms. Kunda, unlike male members of the depart-
ment, had not been told that a master’s degree would be a requirement
for tenure.'” The court’s remedy was to grant her the opportunity to
secure the terminal degree within two full school years, the period be-
tween the time she should have been counseled in 1972 and the adverse
tenure decision in 1974. The court thus attempted to place the plaintiff
in the position in which she would have been but for the unlawful
discrimination.'®®

Judicial scrutiny of the academic decisionmaking process also in-
volves careful sifting of facts and circumstances for overbroad general-
izations, stereotypical attitudes, or bias on the part of influential par-

190 Powell v. Syracuse Univ., 580 F.2d 1150, 1157 (2d Cir.), cert. denied, 439 U.S.
984 (1978); see also Meehan v. New England School of Law, 522 F. Supp. 484, 498-
99 (D. Mass. 1981) (no discriminatory purpose found, although defendant was less
than skillful in its decisionmaking process).

1% See, e.g., Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1357-58 (W.D.
Pa. 1977). )

5 621 F.2d 532 (3d Cir. 1980).

e Id. at 539.

107 Id.

¢ Id. at 549.

HeinOnline -- 16 U.C. DavisL. Rev. 1065 1982-1983



1068 University of California, Davis [Vol. 16:1047

ticipants in the process.'” For example, in EEOC v. Tufts Institute of
Learning,'"® the district court granted the application of the Equal Em-
ployment Opportunity Commission (EEOC) for preliminary injunctive
relief, because the EEOC sustained its burden of establishing a prima
facie case for one of the teachers alleged to have been aggrieved by sex
discrimination. The evidence demonstrated that a particular faculty
member with a reputation of sex bias exerted significant influence in
the decision against the female candidate. The court found that there
was a reasonable likelihood that the plaintiff would prevail on the mer-
its of the complaint by showing that this biased faculty member inten-
tionally engaged in a course of conduct to deny a female faculty mem-
ber tenure because she was female.'"!

A practical lesson from this introduction to the methods of proving
bias is that the plaintiff’s task is truly difficult. The plaintiff possesses
only limited tools to demonstrate the most difficult of “facts” — a deci-
sionmaker’s state of mind. In light of the difficulty of satisfying the
plaintiff’s ultimate burden of proof, it is appropriate to consider to
what extent the plaintiff should be allowed latitude to search for evi-
dence of bias.

E. Privilege, Secrecy, and Academic Freedom

Although disparate treatment theory is already quite deferential to
the needs and concerns of employers, federal courts continue to enter-
tain arguments that the plaintiff’s discovery in an academic employ-
ment discrimination case should be limited in order to protect the aca-
demic institution’s interests in confidentiality and academic freedom.
The judicial reluctance to allow plaintiffs a reasonable measure of lati-
tude in searching for proof of pretext and discriminatory motive is a
residue of the earlier noninterventionist policies of courts in academic
cases. ‘

Gray v. Board of Higher Education''? reflects the uncertainty of
some courts about the limits of a plaintiff’s freedom to search for evi-

19 See, e.g., Campbell v. Ramsey, 484 F. Supp. 190 (E.D. Ark. 1980) (remark that
female plaintiff didn’t really “need the money teaching” sufficient to establish prima
facie case of discrimination; however, nondiscriminatory business reason not proved to
be pretext), aff'd, 631 F.2d 597 (8th Cir. 1980); Hill v. Nettleton, 455 F. Supp. 514
(D. Colo. 1978) (sex discrimination based on university’s stereotypical perception of
intercollegiate athletics as a masculine domain).

"° 421 F. Supp. 152 (D. Mass. 1975).

" Id. at 164-65.

"2 692 F.2d 901 (2d Cir. 1982), revig 92 F.R.D. 87 (S.D.N.Y. 1981).
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dence of bias. The plaintiff, a black professor at a state community
college, had initiated an action under the Reconstruction Civil Rights
statutes,'"® challenging the defendant’s rejection of his application for
reappointment and tenure. The plaintiff sought to discover the votes of
two members of the Personnel and Budget Committee, and, apparently,
the substance of the Committee’s discussions and deliberations. The
plaintiff’s argument was a simple one: he had never received an expla-
nation for the employer’s adverse decisions. Evidence of the Commit-
tee’s decision, deliberations, and reasoning was material — indeed, it
was indispensable — to the plaintiff’s case, which was premised on a
theory of intentional race discrimination. The two members of the
Committee refused to answer questions and moved for a protective or-
der on the grounds that their secret votes and their discussions were
privileged under first amendment guarantees of academic freedom. The
district court granted the order because, among other reasons, it consid-
ered the confidentiality of the decisionmaking process to be essential to
the peer review system for granting or withholding tenure.'"

The Second Circuit reversed the interlocutory order, holding that the
district court had denied the plaintiff a realistic opportunity to prove
his case. As argued by the EEOC in an amicus brief: “The approach
taken by the district court in restricting discovery in this case .
would virtually foreclose proof of intentional discrimination in univer-
sity promotion and tenure cases . . . .”'"* The Second Circuit agreed
in light of the plaintiff’s intentional discrimination theory.'"* The effort

1 42 U.S.C. §§ 1981, 1983, 1985 (1976 & Supp. IV 1980).

"4 92 F.R.D. 87 (S.D.N.Y. 1981):

[T]he preservation of the confidentiality of voting with regard to tenure

decisions is of value to society; . . . the communications made during such

decision-making were made in reliance on the expectation that they would

not be disclosed; . . . the element of confidentiality is necessary to the

promotion of professional and harmonious relationships between the par-

ties; and . . . the relationship is one which ought to be fostered . . . .
Id. at 93.

"'* Gray, 692 F.2d at 904; see also Lynn v. Regents of the Univ. of Cal., 656 F.2d
1337, 1347 (9th Cir. 1981), cert. denied, 103 S. Ct. 53 (1982). But see McKillop v.
Regents of the Univ. of Cal., 386 F. Supp. 1270 (N.D. Cal. 1975) (upholding confi-
dentiality of tenure file, but suggesting review by impartial academician for evidence of
discrimination).

Y¢ Gray, 692 F.2d at 905. The elements of the plaintifi’s case under 42 US.C. §
1981 require a finding of intent. At the time of the decision in Gray, the Supreme
Court had not decided whether intent was necessary in a § 1981 suit. However, in
General Bldg. Contractors Ass’n v. Pennsylvania., 102 S. Ct. 3141 (1982) the Supreme
Court resolved the issue, holding that discriminatory intent is a necessary element of
the plaintiff’s cause of action.
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to demonstrate discriminatory intent on the part of the decisionmakers
would be futile, without knowing precisely what the decisionmakers did
and why. “[Florced as Dr. Gray is to chase an invisible quarry, with-
out at least knowing the votes, he can hardly be said to have a full and
fair opportunity to demonstrate employment discrimination.”!"

Thus, in Gray, the appellate court held that the plaintiff was entitled
to the requested discovery. However, the Second Circuit also intimated
that some sort of “qualified privilege” against a plaintiff’s discovery
does exist in title VII cases brought against higher educational institu-
tions, and suggested an appropriate balance between the academic em-
ployer’s claim to academic freedom and the plaintiff’s right to discover
relevant evidence.''® Adopting the position proposed by the American
Association of University Professors (AAUP), the Second Circuit sug-
gested that if unsuccessful candidates for promotion, reappointment, or
tenure receive “a meaningful written statement of reasons” from the
body charged with making the decision, and are accorded proper griev-
ance procedures, courts should not require disclosure of individual
votes.'”” The Second Circuit defended this privilege as “carefully
designed to protect confidentiality and encourage a candid peer review
process.”'?°

Of course, the problem created by such a qualified privilege is
whether the plaintiff will have adequate opportunity to search for tell-
tale evidence of discriminatory intent. If the plaintiff receives only a
collective explanation — which may or may not be meaningful or de-
tailed — the plaintiff must still have an opportunity to inquire about
the reality and sincerity of the offered reason. Even if such a statement
“permits a plaintiff a fair opportunity to uncover evidence necessary to

1 692 F.2d at 906.
n1s  Rather than adopting a rule of absolute disclosure, in reckless disregard of
the need for confidentiality, or adopting a rule of complete privilege that
would frustrate reasonable challenges to the fairness of hiring decisions,
our decision today holds that absent a statement of reasons, the balance
tips toward discovery and away from recognition of privilege. A policy
requiring disclosure of votes in the absence of stated reasons when they
have been requested permits a plaintiff a fair opportunity to uncover evi-
dence necessary to establishing a prima facie case of discrimination.
Id. at 908. For a further discussion and criticism of tenure committees’ alleged aca-
demic freedom privilege of confidentiality, see Gregory, Secrecy in University and Col-
lege Tenure Deliberations: Placing Appropriate Limits on Academic Freedom, 16 U.C.
DAviS L. REV. 1023 (1983) (supra this volume).
" Gray, 692 F.2d at 908.
120 Jd. at 907.
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establishing a prima facie case of discrimination,”'?' this limited discov-
ery right falls far short of the latitude necessary to allow plaintiff a
“full and fair opportunity to demonstrate” that an offered legitimate,
nondiscriminatory reason is but a pretext for improper bias.'?* The
plaintiff would be denied the opportunity to test the reasoning underly-
ing the meaningful statement by depositions in preparation for cross-
examination. The plaintiff could not even begin to interrogate the ac-
tual decisionmakers to find whether “the asserted neutral basis was so
ridden with error that the defendant could not honestly have relied
upon it.”'*» The plaintiff would be prevented from undertaking the
careful, factual, and adversarial inquiry that might reveal the telltale
signs of stereotypes, overbroad generalizations, and improper reasoning
that are sometimes the only evidence of discrimination.

Unless academic freedom is to be distorted into a privilege to dis-
criminate, the interests of confidentiality must be subordinated to the
plaintiff’s right to search for evidence of discriminatory bias. In the case
of In re Dinnan,'* the Fifth Circuit rejected a faculty member’s claims
of an academic freedom privilege in a factual context virtually indistin-
guishable from Gray. The court noted that a privilege is a right not to
give testimony and that such privileges are based on the idea that cer-
tain societal values are more important than the search for truth in a
federal courtroom. Still, the appellate court emphasized that privileges
are disfavored. The fundamental principle is that the public has the
right to everyone’s evidence.'?

The Dinnan court made several points of importance to the issue of
an “academic freedom” privilege from discovery processes in an em-
ployment discrimination case. First, a plaintiff’s suit under a federal
antidiscrimination statute is not an effort to “suppress ideas”; to the
contrary, “[i]Jdeas may be suppressed just as effectively by denying ten-
ure as by prohibiting the teaching of certain courses.”'?* Since the judi-
cial standards for assessment of disparate treatment cases involve sub-
stantial deference to the academic and professional judgments of
educators, the only remaining inquiry is whether the decisionmakers
are acting in good faith and for reasonable and lawful motives. This is

2! Id. at 908.

22 Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 258 (1981).

'® Lieberman v. Gant, 630 F.2d 60, 65 (2d Cir. 1980).

2 661 F.2d 426 (5th Cir. 1981), cert. denied sub nom. Dinnan v. Blaubergs, 457
U.S. 1106 (1982).

' Id. at 428-29.

‘% Id. at 430 (emphasis omitted).
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a limited and narrow inquiry, not a broad investigation into political
and philosophical viewpoints.

The Dinnan Court assumed that it was desirable for government —
including the judiciary — to stay out of academic affairs. However, it
professed to be unaware of how title VII discovery involved excessive
intrusion in academic questions. Here, the court’s analysis is not com-
pletely forthcoming, even if its eventual resolution of the issue is justifi-
able and commendable. When a recalcitrant faculty member’s vote is
scrutinized, and when his reasons, motivations and pyschology are dis-
sected by hostile counsel in an adversarial process, there is real poten-
tial that the faculty member’s ideas will be subject to a withering and
critical scrutiny. In this process, there is also potential for chilling ef-
fects: the prospect of litigation may deter candid and critical evaluations
of a faculty member who might bring suit under a statute like title VII.
To avoid the time, expense, and pain of litigation, school officials might
well feel pressure to tailor their decisions and conduct “to steer far
wider of the unlawful zone”'*” of impermissible conduct than might be
necessary or desirable from a legitimate academic perspective.

The danger of this litigation process is real. Nevertheless, courts
must recognize that the evaluation of a faculty member’s motivations
and intent, the process of testing his view for bias, prejudice, and
stereotyped generalizations is no different than placing a businessman
or industrialist in the same position. Even if the title VII litigation pro-
cess places the courts in the position of ultimate arbiter of a scholar’s
motives, it does not place the courts in the position of arbiter of a
scholar’s professional judgment. The courts do not second-guess the
schools on the substance of qualifications in a disparate treatment case;
the courts search for discriminatory motive. The intent of the parties
must be determined and this can be done only by examining their acts,
words, and motives.

II. DISPARATE IMPACT, BUSINESS NECESSITY, AND ACADEMIC
AUTONOMY

A. Griggs v. Duke Power Co.: The Theory of Disparate Impact

In the early years of title VII's existence, plaintiffs’ attorneys were
faced with an enormous challenge: to escape the strait jacket of dispa-
rate treatment theory under which the plaintiff, was obligated to prove
the employer’s biased state of mind. The objective of these attorneys
was to develop a way to prove discrimination without proving discrimi-

127 Speiser v. Randall, 357 U.S. 513, 526 (1958).
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natory intent.

The development of this disparate impact theory climaxed in the de-
cision of the Supreme Court in Griggs v. Duke Power Co.'® In that
historic case, the employer had been guilty of overt discrimination, in-
cluding the segregation of black employees into the least desirable and
lowest-paying department. In 1965, as the effectiveness date of title VII
approached, the employer adopted a number of policies that were chal-
lenged in the Griggs litigation. Under the new plans, a high school
diploma, which was already being used to select from among candidates
for the all-white departments, would also be required for any transfer
from the previously all-black department to the more desirable all-
white departments. Applicants or employees would also be required to
register satisfactory scores on two professionally developed aptitude
tests in order to qualify for placement in the previously all-white
departments.

The Supreme Court held that the effect of these requirements was to
systematically exclude black applicants, who suffered from educational
deprivations, from the traditionally all-white positions. Moreover, the
employer was unable to demonstrate that the requirements had any
reasonable relationship to job performance. The Supreme Court con-
cluded that the employer’s testing and diploma requirements were “fair
in form, but discriminatory in operation” and thus constituted “artifi-
cial, arbitrary, and unnecessary barriers to employment” in violation of
title VIL.'# _

Griggs has been criticized for a number of reasons. There was evi-
dence of discriminatory intent, which could have been a firm basis for
decision on disparate treatment theory.'** More significantly, the princi-
ples of Griggs were ill-defined and caused confusion in later cases.''
Nevertheless, Griggs is law. The case establishes that if illegal dispa-
rate impact is shown, discriminatory intent need not be proved as a
condition precedent to a plaintiff’s recovery. After a plaintiff proves
that a practice generally applicable to employees or applicants has a
significant disparate impact against a protected class, the employer is
required to show that the practice, policy, or procedure is justified by

20 401 U.S. 424 (1971).

1 Id. at 431.

1 See, e.g., Bartholet, Application of Title VII to Jobs in High Places, 95 HARV. L.
REV. 945, 953 (1982).

1t See, e.g., Connecticut v. Teal, 102 S. Ct. 2525 (1982) (evidence that overall em-
ployment system has no disparate impact is irrelevant to whether one componem of
system does have illegal disparate impact).
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“business necessity.” Unlike disparate treatment cases, in which the
employer must show merely a “rational relationship” between a chal-
lenged practice and legitimate business objectives, Griggs requires that
the employer prove a “manifest relationship.”'*?

An oft-quoted formulation of the “business necessity” concept from
the Fourth Circuit demonstrates that the standard is usually defined in
stringent terms:

{The applicable test is not merely whether there exists a business purpose
for adhering to a challenged practice. The test is whether there exists an
overriding legitimate business purpose such that the practice is necessary
to the safe and efficient operation of the business. Thus, the business pur-
pose must be sufficiently compelling to override any racial impact: the
challenged practice must effectively carry out the business purpose it is
alleged to serve; and there must be no acceptable alternative policies or
practices which would better accomplish the business purpose advanced, or
accomplish it equally well with a lesser differential racial impact.'”

This definition of business necessity contains several elements which
illuminate the fact that the disparate impact doctrine, like the “strict
scrutiny” standard applied in equal protection cases under the four-
teenth amendment, is “strict in theory, and fatal in fact.”"** First, the
business purpose cited by the employer must compete for a court’s sym-
pathies with the national policy of equal employment opportunity. Sec-
ond, the test is necessity; the existence of equally effective alternatives
that arguably result in less disparate impact against a protected class is
fatal to the employer’s operating procedure. Finally, the employer’s
practices must be effective in carrying out the cited business purpose.
This last principle raises the problem of “validation.” The employer
must demonstrate an empirical correlation between its policies and its
objectives.'**

These standards of business necessity are stringent when applied to
most industrial and commercial contexts. Fundamental to the analysis
applied by the courts is the idea that employers cannot justify exclu-
sionary practices merely by asserting a legitimate business purpose, a
nondiscriminatory state of mind, or a reasonable basis for believing that

B2.401 U.S. at 432.

** Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th Cir. 1971) (footnotes omit-
ted), cert. dismissed, 404 U.S. 1006 (1971).

1 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 361-62 (1978) (Brennan, J.
dissenting) (quoting Gunther, The Supreme Court, 1971 Term — Foreword: In
Search of Evolving Doctrine on a Changing Court: A Model for a Newer Equal Pro-
tection, 86 HARV. L. REV. 1, 8 (1972)).

1% See, e.g., Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
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the challenged employment practices were job-related.””* Instead, busi-
ness necessity, validation, and job-relatedness must be demonstrated
based on the relatively strict standards borrowed from industrial psy-
chologists and adopted in the Federal Uniform Guidelines on Employee
Selection Procedures.’” Under these principles, employers can satisfy
their burden of proof only by identifying the actual tasks and skills
involved in the job at issue, and by demonstrating that the policies,
standards, or procedures under challenge actually predict an ability to
perform the identified job tasks or skills. In this context, the courts have
generally required that validation be based upon either a demonstration
that satisfaction of the employer’s test or standard correlates with actual
job performance (empirical validity), or proof that the test under chal-
lenge is only a sample of the actual job tasks (content validity).'*®

The business necessity standards born of the Griggs analysis have
had an enormous impact on personnel practices throughout American
industry. Objective tests,'*’ height and weight requirements,'*® work ex-
perience requirements,'' employers’ insistence that employees be free
of arrest or conviction records,'*? job evaluation systems based on super-
visorial ratings,'** high school diplomas,'** and other credential require-
ments have been struck down repeatedly in all but the rare cases in
which an employer demonstrated that the challenged practice was re-
quired by business necessity.'**

B¢ But see Contreras v. City of Los Angeles, 656 F.2d 1267, 1277-80 (9th Cir.
1981) (“employment practices that significantly serve, but are neither required by nor
necessary to, the employer’s legitimate business interests” are not prohibited by title
VII disparate impact theory).

v7 29 C.F.R. §§ 1607.1 to .18 (1982) (first published at 43 Fed. Reg. 38,290
(1978)) [hereafter Uniform Guidelines). The Uniform Guidelines, promulgated in 1978
by the four federal agencies chiefly involved in the enforcement of title VII, superseded
the 1970 EEOC Guidelines on Employee Selection Procedures, 35 Fed. Reg. 12,333
(1970) (original version promulgated Aug. 24, 1966).

% For a useful introduction to the methodology of validation, see B. SCHLEI & P.
GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 66-73 (1976).

' E.g., Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); Guardians Ass’n v.
Civil Serv. Comm’n, 630 F.2d 79 (2d Cir. 1980), cert. denied, 452 U.S. 940 (1981).

"o E.g., Dothard v. Rawlinson, 433 U.S. 321 (1977).

1 E.g., Parson v. Kaiser Aluminum & Chem. Corp., 575 F.2d 1374 (Sth Cir.
1978).

1“2 E.g., Green v. Missouri Pac. R.R., 523 F.2d 1290 (8th Cir. 1975).

' E.g., Rowe v. General Motors Corp., 457 F.2d 348 (5th Cir. 1972).

"¢ Griggs v. Duke Power Co., 401 U.S. 424 (1971).

> See, e.g., Spurlock v. United Airlines, Inc., 475 F.2d 216 (10th Cir. 1972) (col-
lege degree and flight experience legitimate qualifications for airline pilots).
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B. Avoidance of Disparate Impact Theory in Academic Cases

The leap from disparate treatment theory to disparate impact theory
did not lead to a parallel transformation in the judicial standards appli-
cable to academic title VII cases. The courts generally have avoided
applying the Griggs theory of disparate impact to higher educational
institutions. This avoidance is evident primarily from those cases in
which courts have approved academic credentials and subjective stan-
dards as appropriate bases for decision.'*¢

Although some courts have rejected disparate impact claims that are
based on inadequate statistics,'’ there is little dispute that the theory is
applicable to academic institutions.'*® The controversy is whether the
full rigors of the business necessity doctrine as applied to industrial and
commercial settings should also be applied to educational institutions.
Here the contrast between academic and nonacademic cases is most
striking.

In Scott v. University of Delaware,' the plaintiff, a black sociology
teacher, alleged that the defendant university failed to renew his con-
tract because of his race. Scott alleged that the university requirement
of a Ph.D. degree or its equivalent systematically excluded a dispropor-
tionate number of blacks.*® He also alleged the university’s “subjective
employment criteria” and its “decentralized decision making process”

¢ See, e.g., Campbell v. Ramsay, 631 F.2d 597 (8th Cir. 1980); Hernandez-Cruz v.
Fordham Univ., 521 F. Supp. 1059 (S.D.N.Y. 1981); EEOC v. Tufts Inst. of Learning
421 F. Supp. 152 (D. Mass. 1975); Pace College v. Commission on Human Rights, 38
N.Y.2d 28, 339 N.E.2d 880 (1975).

"7 See, e.g., Davis v. Weidner, 596 F.2d 726, 732 n.5 (7th Cir. 1979) (small statisti-
cal sample); Carpenter v. Board of Regents, 30 Fair Empl. Prac. Cas. (BNA) 1395,
1419-21 (W.D. Wis. 1983) (plaintiff failed to allege and prove disparate impact as
separate, alternative theory of recovery); Johnson v. Michigan State Univ., 547 F.
Supp. 429 (W.D. Mich. 1982) (evidence fails to establish prima facie case of title VII
violation under the disparate impact theory).

"¢ See, e.g., Peters v. Lieuallen, 693 F.2d 966 (9th Cir. 1982) (disparate impact
theory applicable to subjective tests employed in search for administrative officer for
Oregon State Board of Education); see also Bartholet, note 130 supra; Note, Title VII
on Campus Judicial Review of University Employment Decisions, 82 COLUM. L. REV.
1206, 1228-29 (1982).

** 455 F. Supp. 1102 (D. Del. 1978), aff"d in part, vacated and remanded in part,
601 F.2d 76 (3d Cir. 1979).

** The university employed certain general, university-wide principles for appoint-
ments to the various ranks among full-time faculty: professor, associate professor, assis-
tant professor, and instructor. A Ph.D. degree or its equivalent was required for the
three ranks of professorship. Id. at 1106-07.
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had an overall disparate impact against blacks."' These two allegations -
were the basis for plaintiff’s disparate impact theory.'*?

The district court found that the “Ph.D. or its equivalent” require-
ment probably had a disparate impact on blacks.'** Nevertheless, the
court upheld this credential requirement because it was “justified by
the legitimate interest of the University in hiring and advancing per-
sons who are likely to be successful in adding to the fund of knowledge
in their chosen disciplines and effective in the teaching of graduate stu-
dents in those disciplines.”*** The university had urged the common
sense view that the experience, knowledge, and skills developed while
obtaining the Ph.D. are “reasonably related” to the ability to do re-
search, think creatively, and add to the existing fund of knowledge
through publications. All of this, the university argued, was related to
scholarship — a prime function of a true university. Second, the uni-
versity argued that the Ph.D. experience was reasonably related to an
ability to teach students attempting to achieve a Ph.D."** As a matter of
credibility, apparently, those teaching should have more extensive aca-
demic training than those being taught. The court accepted the univer-
sity’s analysis and found that the credential requirement was justified
by business necessity, despite the fact that the evidence supporting the
Ph.D. or equivalent requirement was, in the court’s words, “surpris-
ingly sparse.”'** The district court’s reasoning reflects the prevalent ju-
dicial reluctance to second-guess the academic judgments of higher edu-
cational institutions.'®” The court also rejected the plaintiff’s claims that

'*! Within the boundaries of general, university-wide principles, the university fol-
lowed a policy of decentralized decision-making. It required that each department
adopt more specific criteria, establish its own procedural rules, and make its own rec-
ommendations on appointments. The departments were required to submit written
statements regarding their personnel policies. These policies were subject to the ap-
proval of the university tenure and promotion committee and the provost. Id. at 1107.

2 The plaintiff also alleged that the university intentionally discriminated against
blacks because of a more critical evaluation of black faculty members compared to eval-
uations of some of the whites. This allegation was the essence of plaintiff’s separate
disparate treatment claim. Id. at 1117-23.

%3 Id. at 1126.

154 Id.

' Id. at 1125.

¢ Id. at 1124. :

'*” The University regards the expansion of knowledge as one of its primary
missions and requires scholarship activity from virtually all of its faculty.
While plaintiff is critical of the emphasis currently being placed on schol-
arly research and publication by the University, the University’s choice of
mission is not a subject for judicial review. The purpose of Title VII is not
to dictate what the function or business of an institution will be or what
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the university’s subjectivity and decentralization in hiring resulted in
disparate impact in hiring."*®

The Supreme Court appears to have acquiesced in the judicial reluc-
tance to apply rigorous business necessity standards to academic judg-
ments. In National Education Association v. South Carolina,"*® the Su-
preme Court summarily affirmed the judgment of a three-judge panel
of the district court over the dissent of Justices White and Brennan.
The United States had brought the action against the State of South
Carolina and its primary and secondary educational institutions on the
basis of alleged violations of title VII and the fourteenth amendment.

For over thirty years South Carolina used scores on the National
Teachers Examinations (NTE) to make decisions on the certification of
teachers and the amount of state aid payable to local school districts.
Local school boards within the state used NTE scores for selection and
compensation of teachers. Also, between 1969 and 1976 the state re-
quired a minimum score for certification. After an exhaustive validation
study by the Educational Testing Service (ETS) and after a critical
review and evaluation of the study by a board of education committee,
South Carolina established new certification requirements involving dif-
ferent minimum scores in various areas of teaching specialization.

The plaintiffs challenged the use of the NTE on the grounds that

tasks and responsibilities its employees will undertake. Its sole purpose is
to eliminate employment discrimination against the classes which it pro-
tects and what it precludes is hiring criteria which have a disparate impact
on a protected class and which do not bear a demonstrable relationship to
responsibilities of their position, whatever they may be.

Id. at 1126 (footnote omitted).

*¢ Id. at 1127-30. Interestingly, the court’s findings on this issue appear to have
been influenced by the failure of the plaintiff to prove the existence of any example of
disparate treatment:

Despite the voluminous testimony in this case, not one individual has been
identified who claims to have been discriminated against in the hiring pro-
cess on grounds of race, and, as earlier indicated, at least one of plaintiff’s
witnesses familiar with the University scene over a substantial period of
time testified that he knew of no black who had been interested in employ-
ment with the University and who had been unfairly denied a job oppor-

tunity. While . . . a plaintiff in a disparate impact case is entitled to rely
solely on statistics, the absence of any identified victim is nevertheless
significant.

Id. at 1129-30. Since the court held that disparate impact had not been proved, it did
not reach the issue of whether the university practices could be justified by business
necessity.

5° 434 U.S. 1026 (1978), aff’g mem. United States v. South Carolina, 445 F. Supp.
1094 (D.S.C. 1977).
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blacks tended to fail to achieve the required minimum score more fre-
quently than whites. This disparate impact created a racial classifica-
tion, in the plaintiff’s view, in violation of title VII and the equal pro-
tection clause of the fourteenth amendment. Under the Supreme
Court’s decision in Washington v. Davis,'®® establishment of a constitu-
tional violation required proof of discriminatory purpose in the use of
the tests. The district court was unable to find such intent, despite
South Carolina’s history of a dual pay system'' and the state’s five-
year delay in implementing a unitary system after the Fourth Circuit
struck down a dual pay system in another state.'*?

The district court found that South Carolina presented “sufficiently
trustworthy” evidence of validation to satisfy the business necessity re-
quirement of title VIL'® However, the commentary utilized by the
court to reach this result is striking, for its contrasts with other more
rigorous formulations of the business necessity doctrine.

[The] “business necessity’ doctrine appears neither in the explicit lan-
guage nor in the legislative history of Title VII. The court in Griggs and
subsequent Title VII cases did not establish judicial standards for deter-
mining whether a particular practice is a business necessity. . . .

We think that Griggs did not import into Title VII law the concept of
“compelling interest” developed as a part of the “strict scrutiny” standard
for assessing certain classifications under the Fourteenth Amendment.
Under this concept, the court would balance the disparate impact on
blacks against the business purpose of the employer and uphold the busi-
ness practice only if it were sufficiently “compelling” to overcome the dis-
parate impact.'®

The contrast between the relaxed standard of validation employed by
the district court in South Carolina and that employed in nonacademic
title VII cases was illuminated by Justice White in his dissenting opin-
_ion.'®* First, South Carolina used the NTE in hiring and classifying

teachers despite the advice of the test’s authors that it should not be

190 426 US. 229 (1976).

' Prior to 1945, South Carolina paid black teachers less than white teachers, even
if both had the same credentials and responsibilities. United States v. South Carolina,
445 F. Supp. at 1105.

%2 Jd, at 1106. In Alston v. School Board, 112 F.2d 992 (4th Cir. 1940), cert. de-
nied, 311 U.S. 693 (1940), the dual pay system of Virginia was declared
unconstitutional.

!> United States v. Sourth Carolina, 445 F. Supp. at 1112. South Carolina relied on
a validity study conducted by ETS. The study, described by the district court as
“novel,” sought to measure content validity by measuring the degree to which the con-
tent of the tests matched the content of teacher training programs.

¢ Id. at 1115.

5 National Educ. Ass’n v. South Carolina, 434 U.S. at 1026-29,
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used in such a way. Second, the evidence of disparate impact was pat-
ent: the NTE disqualified a greater proportion of black than white ap-
plicants and it placed a greater percentage of black teachers in lower
paying classifications. Third, South Carolina’s evidence of “validation”
was found by the district court to be sufficient, even though ETS’s vali-
dation study showed that the NTE measured not job aptitude but, at
best, the familiarity of the candidate with the content of certain teacher
training courses.'®® The authors of the NTE advised against using it
either for salary determination or as the sole criterion for initial certifi-
cation. Justice White concluded that South Carolina’s use of the NTE
was not justified by business necessity as defined by Griggs, because the
test scores did not “bear some ‘manifest relationship to the employment
in question,’ and it is insufficient for the employer ‘to demonstrate some
rational basis for the challenged practices.” !¢’

C. Academic Freedom and Business Necessity

The justification for avoiding disparate impact theory in academic
cases is rarely expressed explicitly. Some courts appear willing to defer
to the greater expertise of academic decisionmakers. Other courts ex-
press doubts about the adequacy of statistical proof of disparate im-
pact.'® Perhaps this avoidance is symptomatic of a general judicial ten-
dency to relax standards in cases involving jobs which might be
categorized as ‘“‘professional,” “high-status,” or “elite.”'** However, it
appears that in title VII cases brought against colleges and universities,
these relaxed standards are more the result of judicial protection of the
constitutional interests in academic freedom and institutional autonomy.
The academic freedom to decide “who may teach”'”® is a relevant factor
in employment discrimination cases.'”" This judicial solicitude for aca-
demic autonomy is supported by the principle articulated by Justice
Frankfurter that the “essential freedom” of the academy should not be

tes Id. at 1027.

%7 Id. at 1027-28 (citations omitted).

18 See, e.g., Davis v. Weidner, 596 F.2d 726, 732 n.5 (7th Cir. 1979) (plaintiff’s
statistics found unpersuasive because of small size of relevant sample).

' Bartholet, note 130 supra, at 948 n.2. .

7% Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957) (Frankfurter, J.,
concurring). _

1 See, e.g., Smith v. University of N.C. 632 F.2d 316, 345 (4th Cir. 1980); Lieber-
man v. Gant, 630 F.2d 60, 67 (2d Cir. 1980); Kunda v. Muhlenberg College, 621 F.2d
532, 547-48 (3d Cir. 1980); Faro v. New York Univ., 502 F.2d 1229, 1231-32 (2d Cir.
1974); Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1353-54 (W.D. Pa.
1977); Keddie v. Pennsylvania State Univ., 412 F. Supp. 1264, 1270 (M.D. Pa. 1976).
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restricted except for compelling reasons.'”?

It is in this context that courts must evaluate the business necessity of
academic qualifications. An educator must be able to compete in the
intellectual marketplace. Aside from hard work and the power of ideas,
a professor’s value is generally assumed to be force of intellect, creativ-
ity, rapport with students and colleagues, teaching ability and a host of
other intangible qualities which only the most optimistic social scientist
believes can be measured by statistics.'”> These intangible qualities can
only be discerned and judged on the basis of subjective criteria, and
even then not without debate and controversy. An educator must deal
with resistance from the advocates of conventional ideas and from skep-
tical colleagues. The educator must contend with the subjective judg-
ments, intellectual criticism, and occasionally bitter opposition of other
academicians on issues of controversy. Persuasiveness, teaching skill,
and academic merit are in the eye of the beholder. Unless the govern-
ment is to arrogate for itself the right to make those judgments for uni-
versity and college decisionmaking bodies, academic autonomy requires
a deference to the capacity of academic institutions for self-government
based on reasonable and professional standards. No legislator and no
judge can evaluate a faculty member’s force of intellect except at the
peril of government becoming the ultimate arbiter of academic
qualifications.

Subjectivity in academic standards inheres in the nature of academic
merit. The great fear of federal courts is that title VII, if applied to
educational institutions with the same rigor as applied to industry and
business, will result in de facto abolition of such standards, at least as
applied to members of protected classes. This fear is not
unreasonable.'’ '

"2 Sweezy v. New Hampshire, 354 U.S. 234, 262 (1957) (Frankfurter, J., concur-
ring) (“Political power must abstain from intrusion in this activity of freedom, pursued
in the interest of wise government and the people’s well-being, except for reasons that
are exigent and obviously compelling.”).

173 Powell v. Syracuse Univ., 580 F.2d 1150, 1157 (2d Cir.) (Moore J., concurring),
cert. denied, 439 U.S. 984 (1978)

'7* One of the most colorful articulations of this fear appears in Faro v. New York
Univ., 502 F.2d 1229 (2d Cir. 1974):

Dr. Faro, in effect, envisions herself as a modern Jeanne d’Arc fighting
for the rights of embattled womanhood on an academic battlefield, facing a
solid phalanx of men and male faculty prejudice.

. [She] would remove any subjective judgments by her faculty col-

leagues in the decision-making process by having the courts examine “the
university’s recruitment, compensation, promotion and termination [proce-
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In disparate impact cases, the employer bears the burden of proving
the business necessity of challenged qualifications. Unlike the eviden-
tiary burdens in disparate treatment cases, there is magic in the burden
of proof respecting business necessity in a disparate impact case. If an
employer’s qualifications were presumed valid — and if the plaintiff
had to prove that the qualifications were arbitrary or unnecessary —
there would usually be sufficient confusion to ensure deference to the
judgment of the employer. This guarantee of confusion arises from the
inevitable controversies surrounding individual evaluations of academic
merit. However, if qualifications are presumed to be arbitrary or un-
necessary unless the employer “proves” business necessity — as current
disparate impact jurisprudence in nonacademic cases requires — the
risk of confusion and nonpersuasion generally will result in the plain-
tiff’s victory. In other words, if the standards are matters about which
reasonable persons can differ, the controversy will likely be resolved
against the employer who is burdened with the duty to prove the worth
of qualifications. This situation is inevitable in cases involving subjec-
tive judgments since adequate empirical evidence of validation is so dif-
ficult to attain.

Even the EEOC has recognized that the requirement of empirical
validation might not be applicable to all types of disparate impact cases.
In Scott, the EEOC initially suggested in oral argument that “formal
validation” of a Ph.D. or equivalent requirement was not necessary.
Ultimately, the EEOC withdrew from this position and declined to

dures] and by analyzing the way these procedures are applied to the
claimant personally” . . . This argument might well lend itself to a reduc-
tio ad absurdum rebuttal. Such a procedure, in effect, would require a
faculty committee charged with recommending or withholding advance-
ments or tenure appointments to subject itself to a court inquiry at the
behest of unsuccessful and disgruntled candidates as to why the unsuccess-
ful was not as well qualified as the successful. . . . But such a procedure
would require a discriminating analysis of the qualifications of each candi-
date for hiring or advancement, taking into consideration his or her educa--
tional experience, the specifications of the particular position open and, of
great importance, the personality of the candidate.

In practically all walks of life, especially in business and the profes-
sions, someone must be charged with the ultimate responsibility of making
a final decision — éven as are the courts. The computer, highly developed
though it be, is not yet qualified to digest the punch cards of an entire
faculty and advise the waiting and expectant onlookers of its decision as to
hiring or promotion.

Id. at 1231-32 (citation omitted) (emphasis added).
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take a stand on the question.'” This indecisiveness is reflected in the
Uniform Guidelines on Employer Selection Procedures'’® which pro-
vide that “{t]here are circumstances in which a user cannot or need not
utilize the validation techniques contemplated by these guidelines. In
such circumstances, the user should utilize selection procedures which
are as job related as possible and which will minimize or eliminate
[disparate] impact . . . .”'"" The guidelines go on to specify the appro-
priate validation for “informal or unscored procedures,” which includes
the employer’s right to try to “otherwise justify continued use of the
procedure in accord with Federal law” if it is impossible to “modify the
procedure to one which is a formal, scored or quantified measure or
combination of measures.”"”® In short, it is by no means clear that the
rigorous standards of business necessity can be applied to the subjective
standards of academicians. Formal validation may not be “technically
feasible.”'” Certainly, the subjective devices most commonly employed

1 Scott v. University of Del., 455 F. Supp. 1102, 1125 n.64 (D. Del. 1978).

76 Uniform Guidelines, note 137 supra.

77 29 C.F.R. § 1607.6(B) (1982).

8 Id. § 1607.6(B)(1); see also Hawkins v. Anheuser-Busch, Inc., 30 Fair Empl.
Prac. Cas. (BNA) 1170, 1175 (8th Cir. 1983) (““A validation study . . . is the pre-
ferred type of evidence in a disparate impact case . . . . We cannot say, however, that
validation studies are always required, and we are not willing to hold under the facts of
this case that such evidence was required here.”).

"* Hunt & Pazuniak, Special Problems in Litigating Upper Level Employment
Discrimination Cases, 4 DEL. J. CORP. L. 114, 128 (1978). It is possible, of course, to
urge that the strict business necessity requirements should be applicable only to mani-
festly arbitrary job requirements such as the high school degree requirement for shovel-
ing coal in Griggs. Certainly, the courts and commentators have expressed uneasiness
over the apparent unavailability of formal validation data for some basic requirements
for skilled positions. See, e.g., Lerner, Employment Discrimination: Adverse Impact,
Validity and Equality, 1979 SUP. CT. REV. 17:

All recognized scientific validation methods require the use of elaborate,
formal procedures which are difficult, time-consuming, and costly. As a
result, no significant group of employers has routinely used any of these
methods to ascertain the worth of all non-test selection devices . . . .
What they have relied upon instead is what psychometricians call “face
validity.”

Face validity is not a scientific form of validation. It is only a modern
name for the basic, centuries-old standard of Anglo-American law — rea-
sonableness — and business and factory managers are hardly the only
ones who rely upon it in selecting people for jobs. Face validity or reason-
ableness is what courts, legislatures and the professions also rely upon
when they insist that a law degree is required for the practice of law, a
psychology degree for the practice of psychology, or training in education
for the practice of teaching. These requirements have never been vali-
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in educational institutions and professional positions rarely have been
validated.'® It is therefore not surprising that federal courts generally
have concluded that the intangible qualities required of a professor
“cannot be measured by objective standards.”'*'

If the formal validation normally required by the EEOC and federal
courts is not technically feasible, any requirement of such validation
transforms disparate impact analysis into a mandate for proportional
representation. Yet, even Griggs clearly stated that title VII’s purpose
in eliminating unwarranted barriers to minority employment was not to
mandate proportional representation:

Congress did not intend by Title VII, however, to guarantee a job to every
person regardless of qualifications. In short, the Act does not command
that any person be hired simply because he was formerly the subject of
discrimination, or because he is a member of a minority group. Discrimi-
natory preference for any group, minority or majority, is precisely and
only what Congress has proscribed. What is required by Congress is the
removal of artificial, arbitrary, and unnecessary barriers to employment
when the barriers operate invidiously to discriminate on the basis of racial
or other impermissible classification.'®?

In short, despite the caricatures offered by some advocates of equal
employment opportunity — and by some of the most vehement critics
of title VII — the goal of title VII is not proportional representation or
the abolition of legitimate qualifications.'®* Although irrelevant creden-

dated. They probably could not be validated. Face validity has simply
been accepted and enforced on the basis of its inherent plausibility for the
jobs enumerated.

Id. at 18-19.

'8 Bartholet, note 130 supra, at 988. It must be added that Professor Bartholet con-
cludes that the rarity of successful validation of “subjective devices most commonly used
in upper level employment” argues only for “the need to do more validation.” Id.

'®! Lewis v. Chicago State College, 299 F. Supp. 1357 (N.D. Ill. 1969), quoted in
Powell v. Syracuse Univ., 580 F.2d 1150, 1157 (2d Cir.) (Moore, J., concurring), cert.
denied, 439 U.S. 984 (1978).

82 Griggs v. Duke Power Co., 401 U.S. 424, 430-31 (1971). But see United Steel-
workers v. Weber, 443 U.S. 193 (1979) (title VII does not prohibit voluntary affirma-
tive action plans designed to eliminate manifest racial imbalance).

%> Section 703(j) of title VII provides:

Noting contained in [title VII} shall be interpreted to require any em-
ployer . . . to grant preferential treatment to any individual . . . because
of . . . race, color, religion, sex or national origin . . . on account of an
imbalance which may exist with respect to the total number or percentage
of persons of any race, color, religion, sex or national origin . . . .
42 U.S.C. § 2000e-2j (1976); see also Contreras v. City of Los Angeles, 656 F.2d 1267,
(9th Cir. 1981):
Title VII does not ultimately focus on ideal social distributions of persons
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tials should not be required for any job, it defies logic and law to sug-
gest that an education credential for a position as an educator is arbi-
trary. In Griggs, the Supreme Court rightly held that educational
deprivation — a consequence of historic race discrimination — should
not prevent an individual from employment in, for example, a coal-
handling department.”* Educational deprivations, however, do handi-
cap individuals from performing as educators. Legitimate standards to
screen out individuals who have been handicapped by an inadequate
education have a “manifest relationship” to the job of a teacher or edu-
cator.'® To abolish the use of reasonable standards in the name of
equal opportunity means that a member of a protected class without
the requisite educational attainments should still be given a place in the
academic world because society has deprived that individual of the
means to do the job well. This anomaly is not mandated by title VII.

D. A Suggested Approach to Business Necessity in Academic Cases

The magic of the burden of proof should not be misused to achieve
either a de facto abolition of subjective or exacting academic standards
or automatic judicial approval for all such standards. The key to a rea-
soned, principled, and limited deference to neutral, apparently fair
judgments of academic employers is a well-balanced allocation of evi-
dentiary burdens. The South Carolina case is evidence of the real possi-
bility that avoidance of reasonable business necessity standards can
make the disparate impact analysis all but meaningless.'*¢ Also, the his-
tory of Griggs-type litigation in the nonacademic setting does illuminate
the fact that many policies and standards assumed to be valid were not

of various races and both sexes. Instead it is concerned with combating
culpable discrimination. In disparate impact cases, culpable discrimination
takes the form of business decisions that have a discriminatory impact and
are not justified by their job-relatedness. ’
Id. at 1275 n.5.
'** Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).
'®> Id. at 432. The Court also stated:
What Congress has forbidden is giving these devices and mechanisms con-
trolling force unless they are demonstrably a reasonable measure of job
performance. Congress has not commanded that the less qualified be pre-
ferred over the better qualified simply because of minority origins. . . .
What Congress has commanded is that any tests used must measure the
person for the job and not the person in the abstract.
Id. at 436.
'*¢ National Educ. Ass'n v. South Carolina, 434 U.S. 1026 (1978), affig mem.
United States v. South Carolina, 445 F. Supp. 1094 (D.8.C. 1977), discussed in notes
159-67 and accompanying text supra.
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supported by even minimal evidence when challenged.'®’

After the plaintiff has presented sufficient statistical evidence to
demonstrate that a challenged practice does cause substantial disparate
impact, the employer should still be required to come forward with
evidence justifying the academic practice. Based on Griggs, the em-
ployer’s evidence should prove more than that the challenged policies
are common in education or superficially rational.'*® First, the em-
ployer should present substantial evidence that the standards are
designed to achieve an important educational objective.'®”® The impor-
tance of the cited objective is most easily demonstrated by showing that
the objective relates to the essence of the educational function.'*® Fi-
nally, the employer should be required to demonstrate that there is sub-
stantial evidence of a policy’s effectiveness and validity that was, in fact,
believed by educators acting in good faith. This final element of the
employer’s burden of proof is a fusion of objective and subjective stan-
dards. The academic employers would be required to show that there
was an objectively reasonable basis for adopting the challenged policies
at the time of adoption, and that the decisionmakers actually relied
upon the justification at the time of decision. This suggested approach
is designed to avoid excessive judicial deference to after-the-fact ration-
alizations, to speculative motivations for adopting the challenged policy,
and to such practices as existed in South Carolina, in which even the
authors of the challenged test did not recommend the use to which it
was being put by the state."! Equally important, the objective of such
an intermediate standard would be to insure that educators are not pre-
vented from acting on their best judgments, if there is substantial evi-
dence to support the potential validity of such judgments. That a par-
ticular standard of an academic institution might be subject to
reasonable criticism or even considerable controversy should not be a

*" Professor Bartholet provides examples of this fact in a discussion of Griggs' im-
pact on traditional employment systems. Bartholet, note 130 supra, at 991-98.

'® Such a formulation is precisely the type of overly deferential standard which
Griggs rejected. See notes 133-36 and accompanying text supra.

'** See notes 192-93 and accompanying text infra; see also Lerner, note 179 supra,
at 38-39.

%% A requirement that the standard relate to the “‘essence” of a particular business is
well-established in disparate impact cases. It is also a component of judicial interpreta-
tion of the “bona fide occupational qualification” exception to the general prohibitions
of title VII against intentional discrimination. See, e.g., Rosenfeld v. Southern Pac. Co.,
444 F.2d 1219 (9th Cir. 1971); Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385
(5th Cir. 1971); Weeks v. Southern Bell Tel. & Teleg. Co., 408 F.2d 228 (5th Cir.
1969).

! National Educ. Ass’n v. South Carolina, 434 U.S. at 1026 (White, J., dissenting).
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basis for a federal court to treat such a standard automatically as inva-
lid. Disparate impact theory and business necessity doctrine should not
be principles that require academic institutions to act only on those
standards that are beyond dispute, controversy, or doubt. To borrow
from Justice Brennan’s attempt to articulate an intermediate standard
in an equal protection context, “it is inappropriate to inquire only
whether there is any conceivable basis that might sustain” employer
policies causing unintended disparate impact.'*?> “Instead, to justify such
a [policy] an important and articulated purpose for its use must be
shown.”'”* For policies that have been proved to have a disparate im-
pact, the standard of review “should be strict—not ‘strict’ in theory and
fatal in fact, because it is stigma [born of discriminatory motive] that
causes fatality—but strict and searching nonetheless.”"**

CONCLUSION

Although federal courts initially hesitated to enforce title VII in
higher education cases because of a fear of excessive judicial intrusion
into legitimate academic activity, more recent opinions demonstrate that
the first amendment interest in academic freedom will not be distorted
into a freedom to discriminate. In particular, courts have been search-
ing for the overbroad generalizations and stereotypical assumptions that
are so often the telltale signs of illegal disparate treatment. Educational
institutions cannot justify a policy of judicial deference to biased judg-
ments, in light of the congressional decision that educational institutions
are subject to title VIL

Nevertheless, academic freedom means that government shall not sit
in judgment of the substance of the political, philosophical, or academic
policies of higher educational institutions. The requirement that an ac-
ademic employer demonstrate the necessity of any policies or standards
having a disparate impact must be interpreted in light of the legitimate
constitutional interest in academic autonomy. A principled and mea-
sured deference to the right of educators to judge other educators ac-
cording to professional standards is not a decision to tolerate discrimi-
nation. It is a recognition that academic evaluations cannot be easily or

12 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 361 (Brennan, J., dissent-
ing) (emphasis added). Although the intermediate equal protection standard has never
been used in the context of racial discrimination, it has been applied in the context of
alienage, see, e.g., Plyer v. Doe, 102 S. Ct. 2382 (1982), and gender, see, eg., Craig v.
Boren, 429 U.S. 190 (1976).

193 Bakke, 438 U.S. at 361.

¢ Id. at 362.
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certainly reduced to objective quantification and statistical analysis.'”®
Therefore, the right to make academic evaluations that are demonstra-
bly reasonable should be regarded as essential to the business of educa-
tion and to academic freedom.

'%* But see Cooper, Title VII in the Academy: Barriers to Equality for Faculty
Women, 16 U.C. DAVIS L. REV. 975 (1983) (supra this volume) (proposal for more
extensive use of statistics in title VII cases).
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