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The ABA Section on Legal Education Revisions of the Law
Library Standards: What Does It All Mean?”

Gordon Russeli”

Int December 2012, the Council of the American Bar Association’s Section of Legal
Bducation and Admissions to the Bar approved for Notice and Comment proposed
changes to accreditation standards that affect the law library: all of Chapter 6 (Library
and Information Resources); Standard 405(c) in Chapter 4 (The Faculty) on security of
position for clinical faculty members as they relate to Standard 603(d); specific standards
in Chapter 7 (Facilities, Equipment, and Technology)—Standard 702 (Law Library),
Standard 703 (Research and Study Space), and Standard 704 (Technological Capac-
ity); Standard 509 (Consumer Information} as it relates to the law Library in Chapter
5 (Admissions and Student Services); and Standard 106(2) (Separate Locations and
Branch Campuses). On August 11, 2014 the ABA House of Delegates concurred in all of
the proposed standards. Dean Russell examines the changes and provides analysis and
stiggestions for improvement.

Introduction

71 In 2008 the American Bar Association (ABA) Standards Review Committee
(SRC) began “a comprehensive review of the ABA Standards for the Approval of Law
Schools and the associated Rules of Procedure for the Approval of Law Schools.”™* The
SRC was charged with making recommendations to the Council of the ABA Section
of Legal Education and Admissions to the Bar, which has the “authority to adopt,
revise, amend or repeal Standards, Interpretations and Rules.”™ Under the rules, “[a]
decision of the Council . . . shall not become effective until it has been reviewed by

the House.”?

* © Gordon Russell, 2014.

**  Associate Dean, Director of the Law Library and Professor of Law, Duncan School of Law,
Lincoln Memorial University, Knoxville, Tennessee.

1. The offical letter from the ABA to Deans of ABA Law Schools stated: “In September 2008,
the Council of the Section of Legal Education and Admissions to the Bar will begin a comprehensive
review of the ABA Standards for the Approval of Law Schools and the associated Rules of Procedure for
the Approval of Law Schools. The Council will rely on the work of its Standards Review Committee
to complete this project, which we expect to take at least the next two academic years” Memotran-
dum from Randy Hertz, Chair, Council, Section of Legal Education and Admissions to the Bax, Don
Polden, Chair, Standards Review Comunittee, and Hulett H. Askew, Consultant on Legal Education
(Aug. 15, 2008} [hereinafter Hertz, Polden & Askew], http:/fwww.americanbar.org/content/dam
/aba/migrated/2011_build/legal_education/committees/ standards_review_documents/2008
_comiprehensive_review_memo_for_web_site.doc.

2. AM. BAR ASS’N SECTION OF LEGAL EpUC. & ADMISSIONS TO THE BAR, 2012-2013 STANDARDS AND
RuLES Or PROCEDURE FOR APPROVAL OF Law ScHoOLS 51 (2012) [hereinafter ABA STANDARDS].

3. Seeid.
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92 Though the project was expected to take at least two acadermic years,* the -
SRC was still working on the project in 2012 and tentatively scheduled meetings
through July 2014.5 However, the SRC eventually put the process on a fast track
and, after the October 2012 meeting, sent to the Council the standards it had com-
pleted. The SRC continued to send its proposed revisions to the Council as each
standard was completed and included an explanation of changes for each chapter.s
The SRC sent Chapters 1--7 to the Council for consideration, and the Council, after
review, approved these chapters for notice and comment.”

93 The Council has approved for notice and comment the following standards
that affect the law library: all of Chapter 6 (Library and Information Resources);
Standard 405(c) in Chapter 4 (The Faculty) on security of position for clinical
faculty members as they relate to Standard 603 (d) on the status of the law librarian;
specific standards in Chapter 7 (Facilities, Equipment, and Technology)—Standard
702 (Law Library), Standard 703 (Research and Study Space), and Standard 704
(Technological Capacity); Standard 509 (b)(6), on library resources in Chapter 5
(Admissions and Student Services); and Standard 106(2) (Separate Location and
Branch Campuses).?

4. See Hertz, Polden & Askew, supra note 1.

5, InMarch 2012, the SRC scheduled committee meetings through July 2013, Am. Bar Ass’n, Sec-
tion of Legal Educ. & Admissions fo the Bar Standards Review Comm., Tentative Schedule: Nov. 2012
to July 2013, http://www.americanbar.01'g/content/dam.’aba/migratedlzo1l_buildllegal_education
/committees/standards_review_documents/2012_1 3_src_tentative_meeting_agendas.authcheck
dam.pdf (last visited Sept. 18, 2014), In February 2013 the committee created 2 schedule from April
2013 through April 2014 and a tentative meeting in July 2014. Am, Bar Ass'n, Section of Legnal Educ,
and Admissions to the Bar Standards Review Comm. (Feb. 6, 2013), http://wwwamericanbar.org
/content/dam/aba/migrated/201 I_build/legal education/committees/standards_review_documents
f2013_14_src_meeting schedule.pdf,

6. See Am. Bar Ass’n, Section of Legal Educ, & Admissions to the Bar Standards Review Comm.,
Chapter 6—Library and Information Resources (Nov. 21, 2012), hitp:/fwww.americanbar.org/content
! dam/aba/administrative/legal_education_and_admissions__toﬁthe_bar/council_reports_and
_resolutionsldecemberﬁ2012_counci1ﬁmeeting/2012_decemberﬁchapter6ﬁexplanation_n0v.doc
thereinafter Chapter 6—Library and Information Resources]; Chapter 7, Explanation of Changes,
http://www.americanbar.org.v'content/dam/aba/administrativeflegal_education_and_admissionsﬁto
ﬁthe_bar/council_reportsﬁand_resolutions/december_ZO12_council_meeting120lz_december
—chapter7_explanation_nov.DOCX (last visited Sept. 18, 2014). ’

7. “At its meeting held on November 30-December 1, 2012, the Council of the Section of Legal
Education and Admissions to the Bar approved for Notice and Comment proposed revisions to
Chapter 6 {Library and Information Resounrces) and Chapter 7 (Facilities, Equipment and Technol-
0gy)”; “At its meeting held on March 15-16, 2013, the Council of the Section of Legal Education and
Adimissions to the Bar approved for Notice and Comment proposed revisions to Chapter 2 {Orga-
nization and Administration) and Chapter 5 {Admissions and Student Services)”; “At its meeting
held on August 8-9, 2013, the Council of the Section of Legal Education and Admissions to the Bar
approved for Notice and Comment proposed revisions to Chapter 1 [General Purposes and Prac-
tices}, Chapter 3 [Program of Legal Bducation], Chapter 4 [The Faculty], Standard 203(b)} [Dean],
and Standard 603(d) [Director of the Law Library]” Am. Bar Ass'n Section of Legal Educ. & Admis-
sions to the Bar Standards Review Comm., Notice and Comment: Standards and Rules, htep:/fveww
-americanbar.orgf/groups/legal_education/resources/notice_and_comment html {last visited Sept. 18,
2014),

8. See Am. Bar Ass'n Section of Legal Educ. & Admissions to the Bar Standards Review
Comm., Minutes, November 16—17, 2012 {Jan., 18, 2013), http:llwww.americanbar.org!content/dam
/aba/migrated/?.()l1__buildllegal_education/commEttees/standards_review_documents]}ulyzo12
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14 This article identifies what accreditation objective each standard addresses®
and provides an opportunity to compare the existing library standards with the
revised standards relating to the law library and the status of librarians. The existing
language of each standard and revisions are accompanied by a discussion of the
change(s) and what impact the change(s) would have on academic law libraries and
the law librarians who work in those institutions.

§5 In the United States accreditation is a self-regulatory process that has
“evolved into a form of public accountability providing assurance to those outside
the higher education community as well as those inside it that the institution
[has] the capacity to offer its programs.”® With the passage of the Higher FEduca-
tion Act of 1965, the process morphed and accrediting bodies were “in essence,
‘deputized’ . . . to govern institutional eligibility for federal financial aid funds!!
The reauthorization of the Higher Education Act (2008) expanded government
authority over the conduct of the accreditation process. The ABA, as a federally
recognized accreditor, is required to ensure that its mernber institutions comply
with federal regulations governing accreditation.”? In a 2011 article, Jay Conison,
dean of the Valparaiso School of Law, articulated “five principal types of norms that
might be used in law school accreditation systems: (1) process-quality norms,
{2) outcome norms, {3) power-allocation norms, (4) self-determination norms,
and (5) consumer-protection norms.”?* Individual norms will be identified with

/2012_nov_sr¢_meeting materials.pdf [hereinafter Minutes Standards Review Committee November
16-17]. The proposed language for Chapter 6 is the language approved by the Standards Review Com-
mittee at its meeting in Chicago on November 16 and 17, 2012, specifically, “The Committee unani-
mously agreed to send the chapter forward to the Council for consideration.” Id. Standards Review
Committee Meeting Agendn January 18-19, 2013, http:/fwww.americanbar.org/content/dam/aba
{migrated/2011_build/legal_education/committees/standards_review_documents/jan_2013_meeting
/2013_jan_src_meeting agenda_materials.pdf.

9. For a detailed history of the ABA accreditation stdndards that pertain to law libraries, see
GLEN-PETER AHLERS, THE HISTORY OF Law SCHOOL LIBRARIES IN THE UNrTeED STATES; FROM LABORATORY
T0 CYBERSPACE (2002). The book provides the text of the standards through each change. For a short
summary see generally John A. Sebert, ABA Accreditation Standards and Quality of Legal Education,
11 Tex. Rev. L. & Por. 395 (2007); William R. Roalfe, Formudation of the Interpretations to the Library
Requirements of the Association of American Law Schools, 40 Law Lisr. J. 229 (1947); Cindy Hirsch, The
Rise and Fall of Academic Law Library Collection Standards, 31 LEGAL REFERENCE SERVICES Q. 65 (2012).

10. Frank Brush Murray, From Consensus Standards to Evidence of Claims: Assessment and Accred-
itation in the Case of Teacher Education, Now DIRECTIONS FOR HTIGHER EDUC., Spring 2001, at 49.

11. Peter T. Ewell, Disciplining Peer Review: Addressing Some Deficiencies in U.S. Accreditation
Practices, in INQUIRY, EVIDENCE, AND ExCELLENCE: THE PROMISE AND PRACTICE OF QUALITY ASSUR-
ANCE 89, 91 (Mark La Celle-Peterson & Diana Rigden eds., 2012), available at http:/fwww.teac.org
fwp-contentfuploads/2012/03/festschrift-book.pdf#page=101,

12. As an accrediting agency, the ABA Section of Legal Education and Admissions to the Bar:
is required under 34 C.ER. § 602.24(f) (2013) to “conduct an effective review and evaluation of the
reliability and accuracy of the institution’s assignment of credit hours”; under § 602.16(1)(x), verify
that the three-year cohort default rates are within the federal limit; under § 602.17(g), to confirm that
institutions have effective procedures in place to ensure that each student enrolled in a distance educa-
tion class is the same person who participates in and completes the course; and under § 602,24, to con-
firm that “an institution has transfer of credit policies that {1} [a]re publicly disclosed in accordance
with section 668.43(a}(11); and (2) {ilnclude a statement of the criteria established by the institution
regarding the transfer of credit earned at another institution of higher education.”

13. Jay Conison, The Architecture of Accreditation, 96 Iowa L. Rev. 1515, 1528 (2011).
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each revised standard. It may be the case, though, that the revised library standard’s
prescriptions have less to do with ensuring quality and “providing a sound pro-
gram of legal education”* and more to do with serving as “the gateway to the legal
profession,”* thus erecting barriers to affordable legal education.

96 Process-quality norms are standaxds that prescribe the procedural charac-
teristics for achieving the two main purposes of law school education: “educating
students and providing students with the opportunity for entrance into the legal
profession.”? Several law library accreditation standards appear to address this lat-
ter norm: Standard 601 {General Provisions), Standard 603 (Director of the Law
Library), Standard 604 (Personnel), Standard 605 (Services), Standard 606 (Collec-
tion), and Standard 703 (Library Facilities) all address operational aspects of the
library. These standards relate to the quality of the program of legal education.

§7 If outcome norms are measures of expected outcomes, then a clear example
of an outcome norm in the law school accreditation process is the bar passage
standard.’® This outcome-based measure is based on external standardized tests
and provides a posteducational assessment of the overall success of the educational
experience of the students.” There is a dearth of measurable outcomes in the exist-
ing library standards, and this remains true of the revisions.

98 The closest external outcomes norm for legal analysis, the Multistate Prac-
tice Test (MPT),? provides an opportunity to measure the success of legal analysis
and writing programs at law schools:

14, ABA STANDARDS, supra note 2, at ix.

15. Id.

16. The AALL Price Index for Legal Publications, 2013, showed an average price of $315.12 for
periodicals, an average increase of 6.66% from 2012; $2,250 for serials {(excluding periodicals), an
increase of 8.69% from 2012; $7,574.07 for federal and regional reporters, an increase of 5.40% over
2012; $3,928.41 for state, regional, and federal digests, an increase of 2.15% over 2012; $2,082.75 for
state and federal codes, an increase of 5.85% over 2012; $5,703.67 for state and federal legal encyclo-
pedias, an increase of 7.95% over 2012; $2,620.98 for looseleaf services, an increase of 28,36% over
2012; and $1,006.94 for titles in electronic format, a decrease of 5.77% over 2012, The price indexes
are available online with an AALL password at http://www.aallnet.org/main-menu/Publications
fproducts/pub-price. They are no longer published in print.

17. Conison, supra nofe 13, at 1528,

18. See ABA STANDARDS, supra note 2, at 18. The current standard requires that law schools dem-
onstrate at least one of the following;: that in the previous five years, 75% of its graduates who tock
the bar passed; that in at least three of the previous five years, 75% of its graduates who took the bar
passed; or that in at least three of the previous five years, its first-time bar passage rate was no more
than 15 poinis below the average bar passage rate for ABA-approved schools in the state where its
graduates took the bar.

19. A number of articles question the usefulness of the bar exam. See Andrea A. Curcio, A Bet-
ter Bar: Why and How the Existing Bar Exam Should Change, 81 Nes. L. Rev. 363 (2002); Lorenzo A,
Trujillo, The Relationship Between Law School and the Bar Exam: A Look at Assessment and Student
Success, 78 U, Coio, L. Rev, 69 (2007); Jane Yakowitz, Marooned: An Empirical Investigation of Law
School Graduates Who Fail the Bar Exarn, 60 J. LEGAL EpuC. 3 (2010); Seciety of American Law Teachers N
Statement on the Bar Exam, 52 . LEGAL EDUC. 446 (2002).

20. MPT FAQs, Tue MPT, http://www.ncbex.orgfabout-ncbe-exams/mpt/mpt-fags/ {last visited
Oct. 29, 2014}, Currently forty-one jurisdictions require students to take the MPT,
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kS

Purpose

The MPT is designed to test an examinec’s ability to use fundamental lawyering skills
in a realistic situation. Each test evaluates an examinee’s ability to complete a task that a
beginning lawyer should be able to accomplish. . . .

Contents

The materials for each MPT include a File and a Library. The File consists of source
documents containing all the facts of the case, The specific assignment the examinee is to
complete is described in a memorandum from a supervising attorney. The File might also
include transcripts of interviews, depositions, hearings or trials, pleadings, correspondence,
client decuments, contracts, newspaper articles, medical records, police reports, or lawyer’s
notes. Relevant as well as irrelevant facts are included. Facls are sometimes ambiguous,
imcomplete, or even conflicting, As in practice, a client’s or a supervising attorney’s version
of events may be incomplete or unreliable. Examinees are expected to recognize when facts
are inconsistent or missing and are expected to identify sources of additional facts.2!

19 Although there is no similar external test on legal research and legal informa-
tion literacy, the American Association of Law Libraries (AALL) has developed
some competency standards that might provide ways to measure the effectiveness
of the library and librarians in training students. The AALL Legal Research Com-
petencies and Standards for Law Student Information Literacy provide a frame-
work of legal research skills that a first-year associate should possess.” Law firms
have also provided Lists of skill sets that they expect first-year associates to have, and
these often include specific legal research skills.”® In July 2012 the National Confer-
ence of Bar Examiners released a report that identified the knowledge and skills that
newly licensed lawyers should possess.2 '

21. Overview of the MPT, THe MPT, http://www.ncbex.org/about-ncbe-exams/mpt/overview-of
-the-mpt/ (last visited Oct. 29, 2014).

22. See Report, AALL Law Student Research Competency Standards Task Force for the AALL
Executive Spring Board Meeting, March 29-31, 2011, http:/fwww.aallnet.org/main-menu/Leadership
~Governance/committee/cmte-final-reports/2010-201 1/law-stu-tf.pdf (last visited Sept. 5, 2014),
which was approved by the board in April 2011, AALL Law Student Research Competencies and
Information Literacy Principles Report, http://www.aallnet.org/main-menw/Advocacy/recormnmended
guidelines/Student-Research-Principles.pdf (last visited Sept. 5, 2014), and served as the foundation
for development of the AALL Legal Research Competencies and Standards for Law Student Infor-
mation Literacy that was adopted by the AALL Executive Board in July 2012. Archived: AALL Legal
Research Competencies and Standards for Law Student Information Literacy, http://www.aallnet.org
/main-menu/I eadership-Governance/policies/PublicPolicies/policy-lawstu.html {last visited Sept. 5,
2014).

23. Firms listing skill sets online for first-year associates include legal research among the skills
they must possess. For example, a junior associate at Sullivan & Worcester “utilizes available research
resources, spots and articulates issues; applies legal rules, concepts and theories and principles to facts;
evaluates effectiveness of legal theories. Suliivan & Worcester, Performance Guidelines 2009, http://
www.sandw.com/assets/attachments/Performance_Guidelines_- ALL_{B0178242-7).pdf. By the end
of their first year, associates at Vinson & Elkins must be able to “identify relevant issues and faets and
to locate relevant authority or precedent and to apply that authority or precedent properly to the facts
presented” Vinson & Elkins 1.L.P, Firmwide Core Competencies, http://www.velaw.com/uploaded
Files/VEsite/Careers/firm_core_comp.pdf (last visited Sept. 5, 2014). See also the NALP Foundation
for Law Career Research and Education, Survey of Law Firm Use of Core Competencies and Benchmark-
ing in Associate Compensation and Advancement Structures (July 2009), http:/fwww.nalpfoundation
.orgfuploads/PDCCompetenciesandBenchmarksSurveyResultsFINAL. pdf,

24. STeVEN S. NETTLES & JAMES HELLRUNG, NAT’L CONFERENCE OF BAR EXAMINERS, A STUDY OF THE
Newry LICENSED LawyEeR {July 2012), hitp:/fwww.ncbex.org/assets/media_files/Research/AMP-Final
-2012-NCBE-Newly-Licensed-Lawyer-JAR.pdf.

L T
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110 In an attempt to provide academic law libraries with some outcome mea-
sures that can be used to evaluate the perceived information literacy of students,
the effectiveness of the library’s instruction, and the library services in comparison
with other academic law libraries, a set of consortium questions (see Appendix)
was designed and made available to law schools as an add-on short survey to
accompany the Law School Survey of Student Engagement. The questions
attempted to capture student self-evaluation of certain principles identified by the
AALL Legal Research Competencies and Standards:

Principle I: A successful researcher should possess fundamental research skills,

Principle II: A successful researcher should implement cffective, efficient research
strategies.

Principle II: A successful researcher should critically evaluate legal and non-legal infor-
mation and information sources,

Principle IV: A successful researcher should apply information effectively to resolve a
specific issue or need,

Principle V: A successful researcher should be able to distinguish between ethical and
unethical uses of information and understand the legal issues arising from discovery, use,
and application of information,25

11 The third type of norm, power allocation, refers to the distribution of
power and authority within the organization.” Power may be allocated within the
law school structure in which the library exists or within the larger university
structure in which the law school and the law library function.?” Standards related
to this norm are used to protect the law school and the law library and should allow
the law school to carry out its accreditation mission of “providing a sound legal
education” that facilitates “entry into the profession. 2 Several library standards
address the relationship of the librarian with other stakeholders in the law school
and the university: Standard 602 (Administration), Standard 603 (Director of the
Law Library), Standard 604 {Personnel), and some provisions in Standard 606
(Collection).

112 All these standards address the distribution of power and authority, but do
they ensure the ability of the law school to provide a sound legal education, or do

25. Archived: AALL Legal Research Competencies and Standards for Law Student Tnformation
Literacy, supra note 23,

26. Conison, supra note 13, at 1529,

27. See ABA STaNDARDS, supranote 2, at 12 {discussing Standard 2140, the Law School University
Relationship),

28, Id atix.

29, See James G. Milles, Leaky Boundaries and the Decline of the Autonomous Law Schivol Library,
96 Law LIBR. J. 387, 2004 Law. Lipr, 1. 25 (reviewing the history of law library autonomy).\
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q13 The fourth type of norm, self-determination, “govern[s} an institution’s
determination of its own mission, values, goals, and measutes of success.”® Some of
the changes in the library standards require the library fo engage in regular planning i
and assessment.” The revised Standard 606{a) requires law libraries to maintain a ;
core collection, but 606(b) allows them to tailor the rest of the collection to meet the
needs of the law school.# Finally, consumer-protection norms reflect law school
standards that protect consumers. Standard 509 (Basic Consumer Protection) is an
example of one such standard and previously included “library resources.
q14 In examining the SRC’s revised standards that affect the library approved by
the Council for Notice and Comment, and concurred in by the ABA House of Del-
egates, the SRC seemed to be tinkering within the existing framework of the stan-
dards when a more fundamental review might have been appropriate, given the
" changing nature of law libraries and legal information. Dean Donald J. Polden,*
who chaired the SRC when the review started, noted that one of the most signifi-
cant issues facing the SRGC concerned the existing library standards’ requirement of

a core collection:

"The Standards currently require a law school library to provide a core collection of essen- Fi
tial materials and to make it available for access and use through multiple and appropriate :
formats, However, some critics argue that the requirement of a uniform core collection is

costly and unnecessary ata time when there are so many ways of accessing the core store of r
legal knowledge. Morcover, they argue that schools should have greater flexibility in mak- ’ :
ing legal information available to their users. On the ather hand, proponents of the current E

requirements argue that the body of stored knowledge in modern American law school
libraries is the envy of many other countries’ programs of legal education and that the law
libraries should continue to maintain a common collection of matetial and information.” E

q15 Understanding the underlying norms that the standards address in the
accreditation process and charting the previous language of the standards provides ;
an opportunity to discuss the changes in the library standards. r

30, Comison, supra note 13, at 1531
31. For example, Proposed Revision 601(a)(3) states thata law school should maintain a library

that “working with the dean and faculty, engages in a regular planning and assessment process,
including written assessment of the effectiveness of the library in achieving its mission and realizing
its established goals” Am. Bar Ass'n Section of Legal Education and Admissions to the Bar Standards
Review Committee, Chapter 6—Library and Information Resources Clean Copy—Draft (Nov. 21, 2012},
http:/lwww.americanbar.org.f content/dam/aba/ administrat'we/legal__education_andﬂaémissions
ﬁto_the_bar‘/councik_reportsﬁandfresolutions!decemberj(]12ﬁcounci1_meetingf2012__december
_chapterﬁﬁdraftﬁcleanﬁnov.doc {hereinafter Chapfer 6 Clean Copy—Draft {(Nov. 21, 2012}

32. ABA STANDARDS, supra note 2, at 45 (discussing Standard 606(a)).

33, Id. at 39 (discussing standard 509(b)(6)).

34, Donald J. Polden has been dean of the Santa Clara School of Law since 2003 and was chair of
the SRC from 2009 to 2012.

35. Donald]. Polden, Comt prehensive Review of American Bar Association Law School Accreditation

Policies and Procedures: A Summary, B. EXAMINER, Feb, 2010, at 43-43.
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Review of the Revised Standards

Standard 601, General Provisions

Previous Language Revised Standards, August 2014

8}  Alaw school shall maintain a law library that- () A law school shall maintain a law library that:

is-atractive-andrespensiveforeeimthe-edo-

eatiomatife-ef the-tawsehoobAdaw-tibrarys (1} provides support through expertise,
effective-stpportofthe-schoolsteaching: resources and services adequate to
seholarshiprresearch-and-service-programs- enable the law school to carry out its

reqiiresa direct, eontinstngsand-informed

relationship with the faculty, students and

program of legal education, accomplish
its mission, and support schotarship and

administration of the law school. research;

(2) develops and maintains a direct,
informed, and responsive refationship
with the faculty, students, and administra-
tion of the law school;

(3) working with the dean and faculty,
engages in a regular planning and assess-
ment process, including written assess-
ment of the effectiveness of the library
in achleving Its mission and realizing its
established goals; and

(4} remains Informed on and implements,
as appropriate, technolegical and other
developments affecting the library's sup-
port for the law school’s program of legal
education.

A law sthool shall provide on a consistent

(b) A law Hbrary-shatthave sufficient financial (h)

resources to-sipportthe-law-schoolsteachine- basis sufficient financial resources to the
sehelarshiprresearchand-setvice-progrants— law library to enable it to fulfill its respon-
Fhesetesoureesshal-besupplied-ona consis- sibilities of support to the law school and
tent basis. realize its established goals.

(©) Alavw-schoetshall-keepitstibraryabreastof
contemperary-techholegyand-adoptit-when
appropriates

116 The existing vague aspirational language that a library should be an “active
and responsive force in the educational life of the law school” in the General Provi-
sions section of the library standards has been changed. The revised section 601{a)
clearly delineates that the law school shall maintain a law library that supports the
educational mission of the law school. The SRC had a general concern with the
“opaque requirement that a law library be ‘an active and responsive force] in the
life of the law school.”* Standard 601 “now clearly states four basic requirements
for the library (provide support, develop a responsive relationship with users,
engage in planning and assessment, and implement technology when appropriate)

36, Am. Bar Ass'n Section of Legal Educ. & Admissions to the Bar, Explanation of Changes,
http://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to
_the_bar/councﬂ_reports_and_resolutionslz01408_explanationﬁchanges.authcheckdam.pdf {last
visited Sept. 7, 2014).
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and one requirement for the law school (provide sufficient financial resources for
the library to fulfill its responsibilities).”s”

§17 In the explanation of the revisions to Chapter 6, the SRC “focused on three
primary goals: to more concretely link library performance to the mission of the law
school, to require measurements that are outcomes-related and focus on quality instead
of quantity, and to alter the Standards to reflect the ways that legal information can be
accessed or-acquired in the 21st century® These goals reflect an attempt to provide !
process-quality norms that “are based on a view of law school as an educational process
and on a strategy for achieving quality-related purposes.”™ The new language attempts
to delineate what a library must do, but the rest of the library standards do not provide
outcomes-related measurements that provide meaningful, quality information about
the library’s performance as it relates to the mission of the law school,

q18 Standard 606(a)(1) requires a reviewer to determine that a law school main-
tains a law library that provides adequate “expertise, resources and services . . .
to enable the faw school to carry out its program of legal education, accomplish its
mission, and support scholarship and research.” This new language creates ambiguity.
How do you measure “adequate” Does “adequate” imply that the library must pro-
vide sufficient expertise, resources and services or does it mean that if the library’s
expertise, resources and services are barely satisfactory, that they are “adequate”?%

919 The revised standard speaks of expertise. What is meant by “expertise™? Is
this simply a matter of educational credentials? Is the standard met if the librarian
has'an M.L.5.2 An M.L.S. and a ].D.? Can one acquire expertise through experience?*!
Does “expertise” require more than educational credentials or years of experience?
If more, then what is required? Alvin Goldman provides a definition of what it
means to be an expert:

{Wie can say that an expert (in the strong sense) in domain D is someone who possesses an
extensive fund of knowledge (true belief) and a set of skills or methods for apt and success-
ful deployment of this knowledge to new questions in the domain. Anyone purporting to
be a (cognitive} expert in a given domain will claim to have such a fund and set of methods,
and will claim to have true answers to the question{s) under dispute because he has applied
his fund and his methods to the question(s).® )

37. I

38, Id.

39. Conison, supra note 13, at 1528,

40. The Oxford English Dictionary defines “adequate” as “[f]ully satisfying what is vequired; quite
sufficient, suitable, or acceptable in quality or quantity” or “[s]atisfactory, but worthy of no stronger
praise or recommendation; barely reaching an acceptable standard; just good enough” Oxrorp Eng-
LisH DicTioNARy, http://www.oed.com/view/Entry/2299%rskey=vawl9a&result=1&isAdvanced=falsesteid
(last visited Sept. 16, 2014); BLAcCK’s Law DICTIONARY 42 (8th ed, 2004) defines it ag “legally sufficient”

41. See K. Anders Ericsson, The Influence of Experience and Deliberate Practice on the Development
of Superior Expert Performance, in 'THE CAMBRIDGE HANDBOOK OF EXPRRTISE AND EXPERT PERFORMANCE ;
685, 689, 691 (K. Anders Ericsson et al, eds., 2006). As Erickson states, “Finally, the most compelling '
evidence for the role of vast experience in expertise comes from investigators who have shown that,
even for the most talented individuals, ten years of experience in a domain (ten-year rule) is necessary
to become an expert.” At the same time: “many individuals seem satisfied in reaching a merely accept-
ablelevel of performance , ... Once an acceptable level has been reached, they need only to maintain a
stable performance, and often do so with minimal effort for years and even decades. For reasons such
as these, the length of experience has been frequently found to be a weak correlate of job performance
beyond the first two years” _

42, Alvin I Goldman, Experts: Which Ones Should You Trusi?, 63 PHIL. & PHENOMENOLOGICAL REs,
85, 92 (2001).
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Thus an expert must know a lot about something and be able to apply that knowl-
edge to new situations. However, this would not seem to be what the standard
contemplates since, as Jake Carlson and Ruth Kneale explain, librarians “demon-
strate their expertise as information specialists” by “apply[ing] this expertise in
ways that will have a direct and deep Impact on the research, teaching or other
work being done™ If this is the expertise contemplated by the standard, then it
will be necessary to demonstrate to the accreditors that the library staff is having a
direct and deep impact on the “program of legal education.”

920 Requiring evidence that the library provides adequate resources and ser-
vices that “enable” the law school to carry out the program of legal education,
accomplish the mission of the law school, and support the scholarship and research
at the law school is a broad directive. “Enable” contemplates that the law library has
the ability or power to allow the law school to carry out the program of legal educa-
tion and accomplish the law’s school’s mission.

q21 That a law school library enables a law school to accomplish its mission
seems to put the cart before the horse. “Since academic law libraries exist to sup-
port the mission of the law school,”* the law library’s mission should focus on the
provision of information resources, teaching, instruction, and research service that
assist the law school in achieving its mission.* The library may be able to show the
resources it provides and the activities it engages in that assist the law school in
achieving its mission. It will be more difficult to measure how effective the library
is in doing this.

922 The law school should maintain a law library that supports scholarship and
research, Proof that the library meets this standard may be shown by a list of the
programs and resources the library has created to support the faculty and students
engaged in scholarship, and surveys of the faculty and students that document how
the library is effectively supporting the scholarship and research that they are
engaged in. Each academic law library is free to be creative in supporting the schol-
arship and research being conducted within the law school. This may mean hiring
librarians with subject matter skills beyond their library degree. Providing librari-
ans with Bluebook expertise or with scholarly writing or editing skills to support
the faculty in completing their scholarship may also increase faculty productivity.

423 Efforts to provide “different ways of decentralizing the delivery of services,
by embedding librarians in customer groups™ and creating opportunities to work
on projects with the faculty and students may all demonstrate law library support.

43, Take Carlson & Ruth Kneale, Embedded Librarianship in the Research Context, 72 C. Rzs. LIBR,
News, 167, 167 {2011).

44, Biack’s Law Dictionary defines “enable” as “[t}o give power to do something; to make able.”
Brack’s Law DICTIONARY 448 (spec. abr. 8th ed. 2005).

45, Virginia J. Kelsh, The Law Library Mission Statement, 97 Law L18R. . 323, 324, 2005 Law LiBR.
.18, 94.

46. Yor examples of law school mission statements, see Gordon T. Butler, The Law School Mission
Statement: A Survival Guide for the Twenty-First Century, 50 ], LEGAL Epuc, 240 (2000).

47. David Shurmaker & Laura Ann Tyler, Embedded Library Services: An Initial Inquiry into Prac-
tices for Their Development, Management, and Delivery, A Contributed Paper for the Special Librar-
ies Association Annual Conference, Denver Colorado 1 {(June 6, 2007), available at hitp://slablogger
.typepad.com/paper_shumaker.doc.
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The library must develop programs and support mechanisms if the library is to
demonstrate it is supporting the scholarly and research needs of the law school.

24 Standard 601 focuses on faculty research and scholarship, which is easier to
measure than teaching effectiveness.®® The standards should be designed to allow for
a variety of library structures and a variety of librarian skill sets that support the law
school’s program of legal education and mission. For example, at a school that uses
technology to support teaching, librarians with technological skills and training to
support and assist may be better equipped to assist than librarians with other skill
sets. A school providing writing across the curriculum skills may look for these skill
sets from the library to help train and support students outside the classroom. This
may well require sustained or increased budgets to attract and retain highly qualified
professionals who can do this work.*”

25 Revised Standard 601(a){2) requires that a law library “develop{] and main-
tain[] a direct, informed, and responsive relationship with the faculty, students, and
administration of the law school.”® The change in language is subtle but important.
Originally, 601(a) tied “effective support of the schools teaching, scholarship,
research, and service programs” to the “direct, continuing and informed relation-
ships” with the faculty, students, and administration of the law school.? The revised
language recognizes that a law library is an organic institution that changes over time;
as it changes, new programs and services should be established to further a direct,
informed, and responsive relationship with law school stakeholders. Accordingly, this
provision requires the library to prove it has developed and maintains a direct,
informed, and responsive relationship with the law school stakeholders, This is an
outcome standard and provides an opportunity for the library to develop measurable
evaluations such as surveys, focus groups, and statistical reporting of the outreach
activities and services it offers to faculty, administrators, and students. The standard
also challenges the library to work within the academic law library community to
expand beyond the input measurements used to measure a print library and

48. “Besides a lack of dlear consensus on what an effective teacher is and does—or perhaps
because of it—there is not a generally agreed-upon method for evaluating teacher effectiveness”
LaurA GOE, COURINEY BELL & OrLivia LiTTLE, NAT'L COMPREHENSIVE CTR, FOR TEACHER EFFECTIVENESS,
APPROACHES TO EVALUATING TEAGHER EFFECTIVENESS: A RESEARCH SYNTHESIS 2 (June 2008), available at
hitp://files.eric.ed.gov/fulltext/ED521228,pdf; see also DEBORAH L. RHODE, IN PURSUIT OF KNOWLEDGE:
SCHOLARS, STATUS, AND ACADEMIC CULTURE (2006).

49. See Darla W. Jackson, Empirical Legal Research: The Next Big Thing for Law Librar-
ians?, 18 MAALL Markings 4 {2008), available at http://works.bepress.com/cgifviewcontent.cgi?
article=1040&context=darla _jackson.

50. Memorandum from Kent D. Syverud & Barry A. Currier, Am. Bar. Ass'n Section of Legal
Education & Admissions to the Bar, Comprehensive Review of the ABA Standards for Approval of
Law School Matters for Notice and Comment, Proposed Revision 601 (a)(2), http://www.americanbar
.org/content/dam/abafadministrative/legal education_and_admissions to_the_barfcouncil
_reports and_resolutions/ 20130222_notice_and_comment_standards_chs_6_7.authcheckdam.pdf.

51, “A law library’s effective support of the school’s teaching, scholarship, research and service
programs tequires a direct, continuing and informed relationship with the faculty, students and
administration of the law school” ABA STANDARDS, supra note 2, at 43 (discussing Standard 601(a)).

52. Specifically, Sarah Hooke Lee suggests that

[tthe ABA accreditation system, incorporating the print paradigm, serves at least four different
functions. First, the accreditation standards are used for credentialing a law school, authorizing
its graduates to sit for bar exams in the U.S. Second, a law school libzary uses these statistics for
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develop ways to provide comparative analysis or make use of existing library assess-
ment instruments to provide meaningful qualitative measurements.5

26 Finally, this standard also provides an opportunity for libraries to meet the
mission and needs of their institutions in unique and different ways. How libraries
develop and maintain a direct, informed, and responsive refationship to faculty,
students, and administration provides an opportunity for academic law libraries to
differentiate themselves and become more than cookie-cutter versions of each
other®

927 Revised Standard 606(a)(3) requires the library to engage in reguiar plan-
ning and assessment. The SRC drafted a proposal Planning and Assessment provi-
sion to replace Standard 203 (Strategic Planning and Assessment):>

Standard 206, Regular Planning and Assessment

The (dean and faculty) (law school) shall engage in regular planning and assessment
process, including ongoing written assessment of

(i) the law school’s effectiveness in achieving its mission and realizing its established
goals.

(if) the financial and other resources expected to be available to the law school;

(iii) trends in applications to law schools generally;

internal assessment in self-studies, budget projections, collection planning, buying decisions, and
for other strategic planning purposes, including preparing for future ABA inspections. Third, the
- ABA statistics are used for external evaluation and comparative purposes, including determining
the school’s ranking by U.S. News and other law school directories. . . . Finally, the ABA quality
standards and assessment techniques derived from them have implicitly protected the multiple
core missions of academic law libraries, Volume-count-based evaluations encourage a library to
actively collect and preserve many authoritative print resources, and to own tangible resources that
_are available to provide wide, equitable access to legal information.
Sarah Hooke Lee, Preserving Our Heritage: Protecting Law Library Core Missions Through Updated
Library Quality Assessment Standards, 100 Law Lizr, [. 9, 14, 2008 Law Lisr. ], 722,

53. Currently the Law School Survey of Student Engagement (LSSSE) has one question that
measures library assistance: “In your experience at your law school, how satisfied are you with
each of these areas?” See Bill Henderson, Benchmarking Law School Performance: Why Law Profes-
sors and Deans Should Care, EMPIRICAL LEGAL STUDIES BLOG (Jan. 24, 2008), hitp://www.elshlog.org
/the_empirical_legal studi/2008/01/benchrnarking-la.html. Robert Detwiler observes that “[s]ince
many law students spend an extraordinary amount of time in school and in professional practice
conducting legal research, the quality and quantity of exposure to law librarians and their school’s
library is a prominent part of the law school experience. The LSSSE staff should investigate the
feasibility of adding questions on law libraries and law librarians to the annual survey” Robert
R. Detwiler, Assessing Factors Influencing Student Academic Success in Law School, 91 {Dec. 11,
2011) (unpublished D, Phil, Dissertation, University of Toledo), available at https:/fetd.ohiolink
.edufap/0?:APPLICATION_PROCESS%3DDOWNLOAD_ETD_SUB_DOC_ACCNUM:::F1501
_ID:toledo318730664%2Cinline.

54, American academic law libraries, in striving to meet the requirements of the standards,
became cookie-cutter versions of each other, relying too heavily on book selection aids to build their
collections:

Book selection aides include Law Books it Print, begun in 1957and continuing bound volumes and
paper supplements. . . . As a further aid to book sefection the AALS in 1967 sponsored a series of
48 pamphlets of Law Books Recommended for Libraries in subject aveas from Admiralty to Water
Law and Foreign and International Law Supplemnents were issued in 1974, . .. Another aid in book
selection[,} the National Legal Bibliography, by Peter D. Ward and Margaret A. Goldblatt, was a
moenthly compilation of current cataloguing of several dozen law libraries,
Betty W. Taylor, Law Library: Collections, in WORLD ENCYCLOPEDIA OF LIBRARY AND INFORMATION SER-
VICES 438, 442 (Robert Wedgeworth ed., 3d ed. 1993).
55. ABA STANDARDS, supra note 2, at 10 (discussing Standard 203).
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(iv) trends in applications, matriculants, atirition, graduation bar passage and job place-

ment for the law school; and,
(v) identification of risks to the educational program and viability of the law school and

the manner of addressing the risks,

As part of this process, the law school will include regular ongoing assessment of its
institutional effectiveness as required by Standard 305°¢ and regular, ongoing assessment of
its effectiveness in carrying out the planning for the law library provided in Standard 601

and Interpretation 601-2 {sic].
When appropriate in light of effectiveness, the school shall revise its plans, goals, or

mission.*?

128 The SRC did not move forward with this proposal, however; instead it
deleted Standard 203 and replaced it with Standard 315 (Evaluation of Program of
Legal Education, Learning Outcomes, and Assessment Methods),?

129 Standard 601(a}(3) requires the library to engage in regular planning and
assessment. It would make more sense for the standards to require a general plan-
ning and assessment process that all law school departments engage in. It would be
appropriate to view “ongoing assessment of the law schools effectiveness in achiev-
ing its mission and realizing established goals” through ongoing assessment of all
law school departments. If there is a need to specifically identify library planning,
it would be a simple matter to incorporate it within a general provision that the law
school shall engage in regular planning and assessment process, including ongoing
written assessment. This would be broader than Standard 315, which discusses only
“ongoing evaluation of the academic program, learning outcomes, and assessment
methods.”* It would be better for the SRC to require assessment of all departments
of the law school-—admissions, career services, or information technology—and
not just the library and the program of legal education.

30 The ABA has historically recognized the pivotal position of the law library.
In 1940 the Council of the Section on Legal Education adopted a staternent of fac-
tors bearing on the approval of law schools, and section 4 specifically addressed law
libraries: “Tt is a basic principle of legal education that the library is the heart of the

56. In the Proposed Revisions of Chapter 3 this is now proposed Standard 307, Assessment of
Learning Outcomes, and states: “A law school shall utilize a variety of formative and summative assess-
ment methods in its carriculum to measure and improve student learning and provide meaningful
feedbaclc to students” Standards Review Committee Meeting Agenda, January 18-19, 2013, http:/iwww
.americanbar.org/content/ damn/aba/migrated/2011_build/ legal _education/committees/standards
_review_documents/jan_2013_meeting/ 2013_jan_src_meeting_agenda_materials.authcheckdam
.pdf.
i 57. This is the proposed language from the Standards Review Committee Agenda April
27-28, 2012, https://www.americanbar.org/content/ dam/aba/migrated/2011_build/legal_education
/ committees/standards_rcview_documents/aprilZO12/20120404__aprﬂ12_src_meetiﬂg_materials.pd£

58. Proposed Standard 315 states: “The dean and the faculty of a taw school shall conduct ongo-
ing evaluation of the law school’s program of legal education, learning outcomes, and assessment
methods; and shall use the results of this evaluation to determine the degree of student attainment of
competency in the learning outcomes and to make appropriate changes to improve the curriculum.”
Am. Bar Ass’n Section of Legal Educ. & Admissions to the Bar Standards Review Comm., Compilation
of Proposals Out for Notice and Comment—January 2014, http:/fwww.americanbar.org/content/dam
faba/migrated/2011_build/legal_education/committees/ standards_review_documents/201401
_com pilation_proposals_n0tice_comment.authcheckdam.pdf. :

59, Id.
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law school and is a most important factor in training law students and in providing
faculty members with materials for research and study®

731 The current standards still reflect what might have been true when the library
was the center of the faculty’s and student’s law school world,f! but that centrality is
no longer the case. There is a need for a standard to holistically address assessment
including the library. Revised Standard 601(a)(3) mandates a separate library plan-
ning process whereas it makes more sense to fold library planning within the law
school planning process. The law library should be required to determine specific
goals and responsibilities relating to the law school’s educational mission and pro-
gram of legal education; the law library should also be expected to show that these
responsibilities and goals are being implemented as part of the law school’s strategic
planning, This should also be true for other law school departments.

132 While the new Standard 601 is a marked improvement over the former
language, perhaps it is time for the SRC to consider simplifying the library stan-
dards. Adopting the language used in the Southern Association of Colleges accredi-
tation standards (hereafter SACS), Standard 601 could be restated this way:

(a) The law school shall provide facilities and learning/information resources that are
appropriate to support its teaching, research, and service mission.%

60. Am. BAR ASS'N, STANDARDS OF THE AMERICAN BAR ASSOCIATION FGR LEGAL EDUCATION 5-6
(1940); AM, BAR ASS'N, STANDARDS OF THE AMERICAN BAR ASSOCIATION FOR LEGAL EDUCATION 6 (1947);
In 1957 the language was changed to “it’s a basic principle of legal education that the library is the
laboratory of a law school.” A, BAR Ass'N, STANDARDS OF THE AMERICAN BAR ASSOCIATION FOR LEGAL
EpUCATION 7 (1957); AM. BAR ASS™N, STANDARDS OF THE AMERICAN BAR ASSOCEATION FOR LEGAL EDUCA-
TION 8 (1969),

61. Charles Eliot, curing his presidency of Harvard University, stated that “the library is the very
heart of the [Law] Schaol.” President’s Report for 187273 in ANNUAL REPORTS OF THE PRESIDENT AND
TREASURER OF HARVARD COLLEGE 1872-73, at 17, available at http://pds.libharvard.edu/pds/view/257
4320tn=2093&printThumbnails=no. The standards reflected this central role of the library in a print
world. The refrain is echoed in a 1935 editorial:

In view of the uniqueness of our judicial system and the necessity for exploring the source materi-
als for a proper understanding of it, there should be a realization that the library s the very heart
of the school, the most essential feature of a law school, and that which is necessary to give it
distinction, Reference should not be made to the mere fact of its existence, nor even to the more
important fact of its growth and expansion, but rather to it as an institution, including the relation
in which it stands to all the affairs of the law school.
Rufus C. Harris, Editorial, 10 TuL, L. Rev, 102, 105 {1935); and in 1973
‘There is a saying, much beloved by librarians, that the library is the heart beat’ of the law school.
Despite its self-serving flavor the metaphor is apt. . .. It is a mere traism to say that the library, as
the depository of all these words, is thus to our profession what the faboratory is to the votaries
of the more exact disciplines,
Hardy Cross Dillard, Frances Farmer, 63 VA, L. Rev. 349, 349 {1977). This view is still reflected today.
See Beatrice A. Tice, The Academic Law Library in the 21st Century: Still the Heart of the Law School,
1 U.C, IrvivE L. Rev. 157, 159 (2011).

62. See SOUTHERN ASS’N OF COLLS. AND SCHOOLS, PRINCIPLES OF ACGCREDITATION: FOUNDATIONS FOR
Quarity ENHANCEMENT 31 (5th ed. 2011). SACS 3.8, Libraries and Other Learning Resources, sets
forth three standards that must be met:

3.8.1 The institution provides facilities and learning/information resources that are appro-
priate to support its teaching, research, and service mission. (Learning/information resources)

3.8.2 The institution ensures that users have access to regularly and timely instruction in the
use of the library and other learning/information resources. (Instruction of library use)

3.8.3 The institution provides a sufficient number of qualified staff—with appropriate
education or experiences in library.and/or other Jearning/information resources—to accomplish the
mission of the institution. {Qualified staff)
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If this language was adopted the revisions could be simplified and the law school
could address financial resources and current technology in Standard 206,

133 The library is just one of several administrative departments in a law school
but is the only one singled out to provide assessment. The assessment cycle has four
stages: (1) planning assessment, (2) conducting assessment, (3) reviewing assess-
ment, and (4) implementing actions.® Closing thie loop on assessment requires
collaborative review of the assessment results and consideration of the best alterna-
tives for action plans.® The law library should be part of the institutional assess-
ment of the law school along with other law school departments.

Interpretation 6ot 606-4
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Previous Language
Interpretation 601-1

Cooperative agreements may be considered when

determining whether faculty and students frave

efficient and effecfive access to the resources

necessary to weet the law school’s educationat—
needs. Standard 601 Is not satisfied solely by

arranging for students and faculty to have access

to other law libraries within the region, or by

providing electronic access.

Revised Standards, August 2014
Interpretation 606-4

Cooperalive agreements may be considered when
determining whether facully and students have effi-
cient and effective access to the resources necessary
to enable the law school fo carry out its program
of legal education and accomplish its mission.
Standard 6o1 is not satisfied solely by arranging
for students and faculty to have access to other law
{ibraries within the region.

See Discussion under Interpretation 606-4.

Standard 602, Administration

Previous Language

(a) A law school shall have sufficient administra-
tive autonomy to direct the growth and devel-
opment of the law library and to controi the use
of its resources.

The dean-and-thie director of the law library, in
consubtation with the faculty efthetaw-schood,
shall determine library policy.

{b)

The director of the law library and the dean
are responsible for the selection and retention
of personnel, the provision of library services,
and collection development and maintenance.

The budget for the law library shotld be
determined as part of, and administerad In
the same manner as, the law school budget,

©

(@

Revised Standards, August zo14

(a} A law school shall have sufficient administra-
tive autonomy to direct the growth and devel-
opment of the law library and to control the use

of its resources,

(b) The director of the law [ibrary and the dean, in
consuftation with the faculty, shall determine

tibrary policy,
©

The director of the law library and the dean
are responsible for the selection and retention
of personnel, the provision of library services,

and collection development and maintenance.

The budget for the law library shall be deter-
mined as part of, and administered in the same
manner as, the law school budget,

(d)

63. See MicHAEL HUNTER SCHWARTZ, SOPHIE SPARROW & GERALD HESS, TEACHING LAW BY DESIGN:
ENGAGING STUDENTS FROM THE $YLLABUS TO THE FINAL ExanM 136 (2009).

, 64. See generally Jerry R. Foxhaven, Beyond Grading: Assessing Student Readiness to Practice Law,

16 Cuicar L, Rev. 335 (2010); Lisa A. Kloppenberg, The Balancing Act: Leadership in Strategic Plan-

ning, 36 U. Tor. L. Rev. 103 (2004); David E. Van Zandt, The Northwestern Law Approach to Strategic

Planning, 31 U, Tou. L. Rev. 761 (2000).




344 LAW LIBRARY JOURNAL Vol. 106:3 [2014-20]

134 Standard 602 is a power-allocation norm; 602(a) requires that the Taw
i school demonstrate it has “sufficient administrative autonomy” to (1) direct and
control the growth of the law library and (2) control the use of the library’s
resources. Standard 602’s remaining subsections provide some guidance on how to
determine whether there is autonomy. Subsection {b) requires that the law school
determine library policies; subsection (c) that selection and retention of library
staff, provision of library services, collection development and maintenance of the
collection be under control of the law school; and subsection (d) that the library
budget be part of the law school budgeting process and under control of the law
school.

435 The changes to the standard are small but significant, Standard 602(b)
changes the order of the dean and the library director, specifically, “[t]he dean and
the director of the law library” is changed to “[t]he director of the law library and
the dean.” This change ensures that the library director determines library policies
in consultation with the dean and the faculty, not that the dean in consultation
with the library director and the faculty determines law library policies.

136 The change in subsection (d) replacing “should” with “shall” mandates that
the law library’s budget “be determined as part of, and administered in the same
manner as, the law school budget.” SRC’s explanation of changes says these changes
are only “for greater clarity”® I agree that the change clarifies how the library bud-
get is determined. “When used in statutes, contracts, or the like, the word ‘shall’ is
generally imperative or mandatory”® In contrast, ““[slhould’ generally denotes
discretion and should not be construed as “shall.”” This is more than just a minor
change.

137 The change to the standard demonstrates what Conison defines as a
“power-allocation norm” that allows the law school to “promote core goals or val-
ues while partially or wholly shielded from adverse action by other persons or
groups that might seek to advance contrary purposes or values.”s® The shift from a
“should” to “shall” mandates that the law library budget be part of the law school
budget and under the control of the law school, and protects the law school from
encroachments from its parent institution. The dean and faculty control law
library spending as part of the law school’s averall budget. This change allows the
law school in a time of change to reallocate funds from the library or to the library,

65, Chapier 6—Library and Information Resources, supta note 6.
o 66. See Indep. School Dist. No. 561 Pennington and Marshall Cntys. v. Indep. Schoo! Dist. No.
: 35 & Indep. School Dist, No. 438 Beltrami and Marshall Cntys., 170 N.W.2d 433, 440 (Minn. 1969);
see also People v. O'Rourke, 13 P.2d 989, 992 (Cal. Ct. App. 1932) (holding that “[i]ln common, or
ordinary parlance, and in its ordinary signification, the term ‘shall’ is a word of command, and one
which has always, or which must be given a compulsory meaning; as denoting ebligation. It has a
peremptory meaning, and it is generally imperative or mandatory. It has the invariable significance
of excluding the idea of discretion, and has the significance of operating to impose a duty which may
be enforced, particularly if public policy is in favor of this meaning, or when addressed to public offi-
cials, or where a public interest is involved, or where the public or persons have rights which ought to
be exercised or enforced, unless a contrary intent appears; but the context ought to be very strongly
persuasive before it is softened into a mere permission”),

67. NORMAN SINGER & J.D. SHAMBIE SINGER, 3 SUTHERLAND STATUTORY CONSTRUCTION § 57:3 {7th
ed. 2007).

68. Conison, supra note 13, at 1529,
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free from competing interests. The struggle for reallocation of scarce resources
remains with the law school and not the main university or the university library
system. What is unanswered in this change is whether this power shift is necessary
and meets goals the accrediting body should be supporting, As libraries undergo
change because of the digital nature of information, does this change provide law
schools and their parent institutions with the flexibility they need? Or does it
increase the cost of legal education while not benefiting the goal of law school
accreditation—assuring education quality, meeting the basic requirements and
attributes of a fundamental and sound program of legal education, and holding law
schools accountable for the funds taken from students?

138 With the development of legal education in the late nineteenth and early
twentieth century, the position of the law library became a central issue because it
was such a core part of learning the law. The law library was seen as the laboratory
of the law school, but should it report to the central university or was it important
for the law library to be under the direction of the law school? The current standard
reflects the view that the law library is central to the operation of the law school and
that the law school should control the library and the library budget. Is this still the
case in 20142%

939 The purpose of accreditation is reflected in U.S. Department of Education
regulations.” Title 34, section 602.16 of the Code of Federal Regulations states that
an accrediting agency must demonstrate that its standards “are sufficiently rigorous
to ensure that the agency is a reliable authority regarding the quality of the educa-
tion or training provided by the institutions or program that it accredits”?! Section
602 further specifies how an agency meets this requirement, including the publica-
tion and enforcement of accreditation standards in several areas,” but none of
these are specific to the law library. In a world where primary and secondary legal

69. Tice, supra note 61,

70. 34 C.ER. § 602 (2013).

71. 34 C.ER. § 602.16(a) (2013).

72. 34 C.ER. $ 602.16(a){1) (2013), which states:

The agency’s accreditation standards effectively address the quality of the institution or pro-
gram in the following arcas:

(1) Success with respect to student achievement in relation to the institution’s mission, which
may include different standards for different institutions or programs, as established by the institu-
tion, including as appropriate, consideration of State licensing examinations, course completion, and
job placement rates.

{ii) Curricula.

(iii) Faculty,

(iv) Facilities, equipment, and supplies.

{v} Fiscal and administrative capacity as appropriate to the specified scale of operation,

(vi) Student support services.

(vii) Recruiting and admissions practices, academic calendars, catalogs, publications, grad-
ing, and advertising, }

{viii) Measures of program length and objectives of the degrees or credentials offered,

{ix) Record of student complaints received by or available to, the agency.

(x) Record of compliance with the institution’s program responsibilities under Title IV of the
Act, based on the most recent student foan default rate data provided by the Secretary, the results of
financial or compliance audits, program reviews, and any other information that the Secretary may
provide the agency.
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information is available in digital format, it is necessary to show that students have
the legal information literacy skills to complete curricular requirements and meet
state licensing requirements and the requisite legal research skills expected of a
first-year practicing attorney. The library will also need to demonstrate how faculty
needs may be met in ways other than by the presence of a physical library within a
law school. Do such requirements make sense today; or are these requirements rel-
ics of a time when the only way to train law students was through the legal labora-
tory of the law library?

940 More likely, the library as the heart of the law school has reflected the physi-
cal manifestation as a place, a place to congregate, socialize, and study. With the
development of the casebook and the Harvard casebook method,” law schools
began building large libraries to meet the research needs of their faculty and to
provide law review editors with the sources to cite check, These collections, how-
ever, were not used by a majority of law students. It is a sad commentary on law
libraries that casebooks were encouraged “mainly in order to lessen competition
amongst law students for use of the reports in law libraries and the wear and tear
on library copies of reports” and “[ulnquestionably conditions are radicaily
wrong in law schools where the libraries are merely convenient places in which
students may read their casebooks rather than [consulting] ‘extremely important
teaching aids”””* Often the student learned research skills later, when they entered
the practice. This truth was recognized early on:

‘Law schools, rightly or wrongly, do not attempt to inculcate legal art, the ability to execute
legal operations, the power to do legal business, but leave that to be acquired in the office.
- .- On the very day that the graduate leaves the school and enters an office {besides being
commissioned to check his chief’s trunk or buy theater tickets for his wife), he will prob-
ably be requested to look up the law on some technical and undecided point in his own
state. There is nothing in his case-books or notes to help him, and he is turned loose in the
maze of codes, statute books, compilations and revisions of statutes annotated, of digests,
abridgments, treatises, and encyclopedias. After disheartening hours of labor, struggle, and
despondence he finds very little or nothing.”

Standards that required law libraries to warehouse library collections within the
law school make even less sense today. The new emphasis on cross-disciplinary
scholarship moves faculty research from the law library to the main university
library. Dean Erwin Chemerinsky described the role he envisioned for the new law
school at the University of California, Trvine: “My central vision for the law school
is that it must be oriented towards preparing law students for practice at the high-

73. SeeBdwin W, Patterson, The Case Method in American Legal Education: Its Origins and Objec-
tives, 4 J. LEGAL Epuc. 1, 8 (1951); Russell L. Weaver, Langdell’s Legucy: Living with the Case Method,
36 VILL. L. Ruv, 517 (1991); Gary D, Finley, Langdell and the Leviathan: Tmproving the First-Year Law
School Curriculum by Incorporating Moby-Dick, 97 CorngLL L. Rev. 159, 162 (2011).

74. H. Tarlo, Cases and Materials on Real Property, 9 SYpnsy L. Rev. 715, 716 (1980-82) (book
review). .

75. William R. Roalfe, Relation of the Library to Legal Education, 31 Law Lisr. J. 141, 149 (1938).

76. Henry Winthrop Ballantine; Adapting the Case-Book to the Needs of Professional Training, 2
AM. L. ScH. Rev. 135, 136 (1908). See Rebecca Sandefur & Jeffrey Selbin, The Clinic Effect, 16 CLINICAL
L. Rev, 57, 66-69 (2009) (discussing the failure of law schools to train students for the profession).
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est levels of the profession. This involves both a heavy emphasis on skills and practi-
cal experience, and at the same time, a strong interdisciplinary focus”™

941 The interdisciplinary nature of law and the availability of the core collection
in electronic format further alter the nature and role of the law library. Are the
needs of the law school faculty and students served by the continued development
of a large stand-alone library collection? In a world being reshaped to provide the
practice skills needed by law students, where faculty are moving to more interdisci- i
plinary research, requiring skill sets of librarians outside the traditional dual- i
degreed law librarians (I.D. and a library science degree), there needs to be a more
flexible approach to the nature and structure of the law library within the
university.

142 Shouldn’t the standards be flexible and allow for divergent models to
develop? The SRC should be grappling with this difficult question before tweaking
the existing language to give less discretion to parent institutions. A law school
should differentiate itself based on the institutional mission of the university. A
university with strong political science or government departments might be heavy
users of legal materials; moving those materials within the main library or provid-
ing digital access to the information might better foster interdisciplinary research
with the law school,

943 Other law schools may see their mission as being centers of teaching excel-
lence; they might want better access to materials traditionally held in the education
library and the opportunity to work collaboratively with information technologists
and education faculty to improve legal teaching and pedagogy. These radically dif-
ferent law schools are more likely to develop with a more flexible approach than the
prescriptive language of Standard 602. ’

944 Faculty and students at a law school focused on teaching students to be
effective lawyers in solo practice and small firms will have much different research
needs than schools that are interested in interdisciplinary intersections of the law
and other subjects. As the academy grapples with ways to cut the cost of legal edu-
cation, it may be time for the Section on Legal Education to undertake a cost—
benefit analysis of the standards to see if there are ways to efficiently cut the cost of
legal education while preserving the goals of accreditation. Does control of the law
library and the law library budget support, foster, or achieve a sound program of
legal education and prepare students to have the core competencies that a first-year
associate needs? The SRC was charged with reviewing the standards to ensure they
meet the objective of providing a sound program of legal education, preparing
students “to become effective members of the legal profession.”” There may be a
need to include some type of economic analysis since students with large debt loads
may not be able to become effective members of the profession: “In 2010, only 4 law

77. Interview with Dean Erwin Chemerinsky, University of California Irvine, School of Law,
Top-Law-Scroots.coM (June 2009), hitp:/fwww.top-law-schools.com/erwin-chemerinsky-interview
hitml.

78. The focus of the review, as directed by the Council in the Memorandum to Deans in 2008,
was on “whether the Standards are appropriate and accomplishing their objeciive of assuring a sound
program of legal education that will prepare law school graduates to become effective members of the
legal profession.” Hertz, Polden & Askew, supra note 1,
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schools had graduates with average debt in excess of $135,000; in 2011, 17 law
schools did. This past year 26 law schools surpassed this amount.”” Before adopt-
ing these standards, an economic cost—benefit analysis might provide insight into
whether requiring all academic law libraries to build these common collections of
stored knowledge® furthers the goals of accreditation or serves as a barrier to
accreditation.®

45 As law schools redefine their mission and the skill sets that graduates will
need, they may find that a library’s resources, expertise, and even the location of
the library collection will be dramatically different from what has been the norm
since Charles Eliot’s assertion that the law library is the heart of the law school.5
Today the law library warehouses books while students sit at tables next to these

books and access the same information from their laptops, tablets, and

smartphones.

46 Law librarians must think about freeing themselves from the traditional
brick-and-mortar library, the library information desk, and librarian offices. Using
“roving librarians™®® who are freed from their offices and the reference desk to
roam the library; librarians with iPads, tablets, and smartphones unfettered from
the physical library to venture out where the students and faculty are$*—cafeterias,
student commons, student dorms, and faculty corridors; and embedded librarians
who are physically placed with their core users outside the library® because “[v] ery
often the library is no longer the place to visit but a resource to be consulted.” It
is necessary for more flexible standards to provide opportunities to think outside
the box and the traditional idea that the library is the heart of the law school,

79. Brian Tamanaha, The Law Graduate Debt Disaster Goes Critical, BALKANIZATION BLog (Mar.
12, 2013), http://balkin.blo gspot.com/2013/03/the-law-graduate-debt-disaster-goes.html.

80. Polden, supra note 35, at 48,

81. See Sarah Hooke Lee, A.B.A. Standards and Law School Libraries, 2 Mass. Scu. L L. Rev. 65
(1994).

82, President’s Repori for 187273, supra note 61,

83. See Mentor Group Training, Roving Librarians; the MA.LH.A.T. Song and Video, YouTusE
(Mar. 16, 2009), http://www.youtube.com/watch?v=rFhmSDIACew; Lisa Lavoie, Roving Librarians:
Taking It to the Streets, 15 Urb. LiBr, J. 78 (2008); Katherine Otf & Sueling Chhiw, The First Wave:
Floating in the Florida State University Strozier Library, 108 NEw LiBr. WORLD 165 (2007).

84. See Meg Upjohn & Deborah Fitchett, Library on Location: Taking Library Services Qutside the
Library Walls, UC RESEARCH REPOSITORY (2008), http://hdLhandle.net/10092/2516.

85, Tudith Siess, Bnbedded Librarian: Our Future or Qur Fear? A, Paper Presented at the Annual
Conference Canadian Association of Law Libraries, Halifax, NS, Canada (May 27, 2009), hitp:/fwww
-google.com/url?sa=t&rci=j &q=8&esrc=s&frm=1&source=web&cd=1&ved=0CDUQFjAA&url=http
%3A%2F%ZFwww.callacbd.ca%ZFconference5%2F2009%2FSiessPaper.d0c&eizcoxEUbjy]uXMAP3
kIGng&usg=AFQiCNEWOWZSq]prustT?J44sGUHkKPwQ&sigZzstwtCUoLvﬁ]nH90M7fOWZ
g&bvin=bv.43828540,d.dmg,

86. Deborah Lines Andersen, Information, Mediation, and Users: A View of the Internet’s Evolving
Relationship to Information and Library Science, 10 INTERFACE: J. EDUC, COMMUNITY & VAEUES 4 (Nov.
2, 2010), hitp://commons.pacificu.edu/cgi/viewcontent.cgiZarticle=1063&context=inter10,
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Interpretation 602-1

Previous Language

This Standard recognizes-thatsubstantioloperating-

attohoy-rests with- thetean,the directorof thetaw

" { thefroelivoirat L oist ,
fr f .

- e : ] s thart Ejz .

Revised Standards, August 2014

This Siandard envisions law lIibrary partic-
ipation in university library decisions that may
affect the law library. While it is preferred that
the law school administer the law library, a law
library may be administered as part of a univer-

Hhe-tawtibtary-be-enlightered-by-the-needs-of-the-  sity library system if the dean, the director of

f L —This envisions law  the law library, and faculty of the law school are
library participation in university library decisions responsible for the determination of basic law
that may affect the law library. While the-preferred- library policies, priorities and funding requests,

fsereof faw-schooladministration, a law scheol

library may be administered as part of a general
university library system if the dean, the director of
the law library, and faculty are responsible for the
determination of basic law library policies.

147 Interpretation 602-1 prefers that the law library be under the purview of the
law school, but it recognizes that a law library may be administered by the main
university library system if the law school is “responsible for the determination of
basic law library policies, priorities and funding requests” The language strength-
ens the law school’s role in administering the law library beyond library policies by
including “priorities and funding requests.” The interpretation reflects a power shift
to the law school when the preferred law library model is usurped by the parent
institution. If a decision is made to have the law library under the main university
library system, the new language makes it clear that the law library’s budgeting
process and its requests for funding must be under the control of the law school.
Majntaining financial control of the library is expanded with the changes to the
interpretation, While the explanation from the SRC is that the standard is only
being “rewritten for greater clarity,’® it would appear that the standard is being
changed to ensure greater control of law school funds.

748 With the change of “should” to “shall” in Standard 602(2), “[t]he budget for
the law library shall be determined as part of, and administered in the same manner
as, the law school budget,” the interpretation reinforces the mandatory language of
the standard. The change may reflect recent concerns about the autonomy of aca-
demic law libraries or it may be just protecting turf. What is meant by “autonomy”788
Is it “nothing more and nothing less than placement of the law library under the
law school dean”?®

149 This change maintains control of the law library budget by the law school.
At any law school where the general university library administers the law library,
the law library budget must be part of the law school budgeting process and subject
to law school approval. The committee might have been more honest by including
the provision as a subsection of Standard 602:

87. See Chapter 6—Library and Information Resources, supra note 6.
88, Milles, supra note 29, -
83. James E Bailey, 111, The Autonomous Law School Library: What It Can Mean to You, 68 Law

Liar. J. 274, 276 (1975).
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(a) While it is preferred that the law school administer the law library, a law library may be
administered as part of a university library system if the dean, the director of the law
library, and faculty of the law school are responsible for the determination of basic law
library policies, priorities, and funding requests.

Interpretation 602-1 is more of a standard than an interpretation because of its
mandatory nature—it requires that the dean, the law library director, and the fac-
ulty determine “basic” policies, priorities, and funding requests for the law library.
Tt may not be clear whether a policy, priority, or funding request is “basic.” ‘

Standard 603. Director of the Law Library

Previous Language Revised Standards, August 2014

@ A Yawtibrary-shatt-be-administered-by a full- (a} Alaw school shall have afull-time director of the
time director whose principal respensibitity-is {aw library whose principle responsibilities are
the-management-of the law library. managing the law library and providing informa-

tion resources in appropriate formats to faculty

and students.

(1) The selection and retention of the director of (b} The selection and retention of the director of
the law library shali be determined by the law the law library shall be determined by the law
school. school.

(@ A director of a law library sheuld-have-atew () Adivector of a law library shall have appropriate
; i ; academic qualifications and shall have knowl-
seteree-and shall have a-seund knowledge of edge of and experience in library administration
and experlence in library administration. sufficient to support the program of legal educa-
tion and to enable the law school to operate in
compliance with the Standards.

()—Except—in—extraordinary—cheumstances;—a (d)  Except in extraordinary circumstances, a law
tawtibrary—directorshat-hotd—a—tawfactity libeary director shall hold a law faculty appoint-
appeintment-withseeurity-of facuity pesttion: ment with security of faculty position.

450 The changes to Standard 603% are significant. The previous language of
603(c) at least provides that the director “should” have a law degree and a library
or information science degree. The revised language talks only about “appropriate
academic qualifications and experience in library administration.” This is also a
power-allocation norm between the law school and the law library. Its effect will be
to significantly increase the dean’s power to control the library and possibly shift
power to the faculty to select someone more like him- or herself to direct the
library. The AALLs Academic Law Libraries Special Interest Section (ALL-SIS)

- proposed alternative language for 603(c):

Except in extraordinary circumstances, a director of a law library should have a law degree
and a degree in library or information science and shall have a sound knowledge of and
experience in library administration.”!

90, Standard 603 was not part of the package sent to the Council and approved. The SRC
reviewed 603 excluding 693(d), which was considered previously (since it relates to security of posi-
tion) at the April 26-27 meeting, and the proposed language included here is the draft language that
came out of the committee. See E-mail from Scott Pagel, Member of the SRC, to Law Library Direc-
tors listserv (Lawlibdir) (May 1, 2013, 1:57 PM) (on file with the author),

91. Ietter from the Academic Law Libraries Special Interest Section of the American Asso-
ciation of Law Libraries to Donald J. Polden, Chair Standards Review Committee, et al, {Nov.
29, 2010), http:l/www.americanbar.orgfcontemldamiaba/migrated/:zo11_build/1egal#education
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In this digital age, where information literacy is critical, the requirement that a
library director have both a law degree and a library degree is essential. ALL-SIS
went on to say: “We do not believe that it is in the ABA’s interest to loosen the edu-
cational requirements for administration of the law library”®* Removal of the
i required training that is part of an advanced degree in librarianship leaves concerns
about how the phrase “shall have a sound knowledge of and experience in library
administration” will guide the hiring of law library directors.”

¢51 Individuals without a library degree have been appointed as law library
directors and can be justified because the previous standard said that the librarian
“should have . .. a degree in library or information sciences.” However, what about
the requirement that the person hired “shall have a sound knowledge of and experi-
ence in library administration”? In 2008, John Palfrey was appointed vice dean of
library and information resources and became a tenured professor of law at Har-
vard Law School % Palfrey had an A.B. and J.D. from Harvard and an M. Phil. from
the University of Cambridge, and he had been a member of the faculty at Harvard
since 2003. However, did he have “a sound knowledge of and experience in library
administration”? One commentator noted that

[t|he appointment violates Standard 603(c) not because John [Palfrey] doesn’t have both a
JD and MLS but because he does not have ‘sound knowledge of and experience in library
administration? Under 603(c}, the use of “should” clearly indicates that the dual degree is
desirable but optional, However, the use of “shall” means that the “knowledge and experi-
ence” clause is a requirement because legal codes, something the drafters of the standards
certainly know, use “shall” to express mandatory action. If the standards are “minimum
requirements designed, developed, and implemented for the purpose of advancing the
basic goal of providing a sound program of legal education” the drafters could have used
“should” instead of “shall” in this clause to make sound knowledge of and experience in
library administration also desirable but optional >®

/committeeslstandards_review_documents!comment_library_academic_}aw_library_special#interest
_section_november_ZO10.authcheckdam.pdf; See also Letter from the Task Force for the Review of
ABA Standards, Academic Law Libraries Special Interest Section of the Amerjcan Association of
Law Libraries, to Donald J. Polden (Mar. 31, 2011), http:/'f'www.americanbar.org/content.’dam/aba
fmigrated/201 l_bui!dllegal_educationlcommitteeslstandardsu_reviewﬁdocuments/ZO 110331_comment
_libraries_aall_academic_law_libraries_sis.authcheckdam.pdf.
92. Letter from the Academic Law Libraries Special Interest Section of the American Association
of Law Libraries to Donald J. Polden, supre note 91.
93, Id. at 5. As the letter states,
The field of law libearianslip and library education are dynamic and evolving in tune with changes
in education and the information environment, Through career experience and education librar-
jans acquire diverse expertise in research techniques, information literacy, pedagogy, collection
development, bibliography, meta-data, digitization, preservation (both electronic and print),
budggting, grant-writing, Horary metrics, bibliometrics, managemeni theory (including knowl-
edge and information management}, employment and labor issues, human—computer interface
and web design, vendor refations, management theory (including knowledge and information
management), and information technology systems. Trends to appoint non-librarian directors
reflect ignorance about the field and the evolving nature of librarianship and the information
environment.
94, Pulfrey Appointed as New Head of Harvard Law School Library, HarvarD Law Tobay {Apr. 30,
* 2008}, http://www.law.harvard.edujnews/2008/04.’30_pa1frey.html.
95. See David Walker, A Standard Is a Standard Is a Standard Unless It’s Not Enforced by the ABA,
July 8, 2008, available at https:f]web.archive.orglwebl?.()111114034810]http:Hlawprofessors.typepad
{ com/law _librarian_blog/2008/07/a-standard-is-a.html. When John Palfrey stepped down he was
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452 Based on these past practices the changes will further erode the need for
specific credentials for law library directors. The removal of the term “sound” and
requiring only “knowledge and experience in library administration” is now quali-
fied by “appropriate to the stated mission of the law school and enable it to operate
in compliance with the Standards and carry out its program of legal education.”
This change would seem to be shifting the power to the faculty and the dean and
to allow the library to be administered by anyone who understands the mission of
the school and is familiar with the library standards.

53 With no changes to 603(d), the status accorded to law librarians is the same
as that for other members of the full-time faculty (see Standard 405, Professional
Enviroment). Will we see the end of law librarians hired with tenure?¥s Will we see
the continuation of appointments of faculty without law degrees to head the
library?

Interpretation 603-1

Previous Language Revised Standards, August 2014

Having a director of a law library with a law degree

e p and a degree in library or information science is
er £ Fors; f fittes—  an effective method of assuring that the individyal
has appropriate qualifications and knswledge of
and experience in library administration sufficient
to support the program of legal education and fo
enable the law school fo operate in compliance with
the Standards, A low school not having a director
with these credentiols bears the burden of dem-
onstrating that it Is in compliance with Standard
603(c)

54 The changes in Standard 603(a) incorporate the duties of the law librarian
and are much more limited than what was contemplated in the previous Interpre-
tation 603-1. The law librarian is now responsible for managing the library and
i “providing information resources in appropriate formats to faculty and students”
fo Budgeting and staffing decisions could be handled administratively. The new Inter-
[ pretation 603-1 is a safe harbor provision now that Standard 603 (¢} does not
i require that a library director have a degree in library science. If the library director
does have a degree in law and library science, then he or she has the “appropriate
qualifications and knowledge of and experience in library administration,” but if
the law librarian does not have these credentials, the burden shifts to the law school
to demonstrate that the librarian has the requisite knowledge and experience.

replaced by Jonathan Zittrain, who also did not have a library degree or experience in library admin-
istration, Zittrain, Wotes to Step into Leadership Roles for Harvard Law School Library, Harvaro Law
Topay (Mar, 7, 2012), http://today.law.harvard.edu/zittrain-wones-to—step—into—Ieadership-roles—for
-harvard-law-school-library/.

96. For a discussion of law library directors and tenure, see James F. Bailey & Mathew E Dee,
Law School Libraries: Survey Relating to Autonomy and Faculty Status, 67 Law Libr. 1.3, 16-17 (1974);
James M. Donovon & Kevin B. Shelton, Tenure and the Law Library Director, 61 J. LecaL Epuc. 406
(2012).
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Previous Language Revised Standards, August 2014

Fhe-dear—and-the—faenttyof-thetaw—schoolshali  [deleted]
lectthe-tlirectorof thetawibrar

55 This interpretation was redundant, it just restated in a slightly different
form Standard 603(b).

Previous Language Revised Standards, August zo14

i‘he—gfﬁﬁﬂgﬂf—f&etﬁfrﬂppﬂﬂmmﬁ—fe—fhe-dﬁem [deleted]
E thretaw it ety is Stamelerd L

t , —thi e Mg ‘,.'.
. stiom-of direeton

156 Previous interpretation 603-3 clarified Standard 603(d), but the new lan-
guage does not require that a library director have tenure or be tenure track. While
a library director could be tenured, the librarian under Standard 603(d) should,
except under “extraordinary circumstances . . . hold a law faculty appointment with
security of position.” However, there is no definition of “faculty appointment” or
“security of position.” Would appointment as an adjunct faculty meet the require-
ments? The term “security of position” may be mote closely associated to the secu-
rity of position afforded legal writing teachers (Standard 405(d)). Librarians, like
legal writing instructors, will receive as much security of position as may be neces-
sary to (1} attract and retain” a librarian “that is well qualified” to be function in
that position. For legal writing instructors the standard “does not preciude short-
term contracts” (Interpretation 405-9), Might this become the norm for library

directors?
tterpretation-6os—4

Previous Language Revised Standards, August 2014
s notavislatfornof Standard-GostaHforthe diree-  [deleted]

e o ise-tove-otheradminist
bling iititiesprovided-stfier
resetirces and-staff support-are-avafleblefo-ensure
et ehe th rors

157 This interpretation addressed the problem that Standard 603(a) required a
law school to have a full-time director of the law library whose principal responsi-
bility was the management of the library. The removal of this interpretation means
that a law library director who is engaged in other administrative or teaching
responsibilities could violate Standard 603. The change circumscribes the law
library director’s role as administering the library, determining the appropriate
format for information resources and providing them to the faculty and students.
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Standard 604. Personnel

Previous Language Revised Standards, August 2054

The law library shall have a cempetent staff, suf-  The law library shall have a staff, suffictent in exper-
ficient In number to provide appropriate library and  tise and number to provide the appropriate library
informational resource services: and information resources services to the school.

458 In its explanation of changes, the SRC states that “[t]he standard has been
changed slightly to require a staff with expertise that will support the goals of the
library and law school,”®” but the change from competent staff to “sufficient in
expertise and number” raises the bar. Merriam-Webster defines “competent” as
“having requisite or adequate ability or qualities” while “expertise” is defined as
“special skill or knowledge: the skill or knowledge that an expert has” or in this case
the requisite skills to “provide appropriate library and informational resource ser-
vices to the school”® The standard goes beyond the number of staff and requires
a showing that the staff has the expertise necessary to provide appropriate services
to the school. This provision may mean that professional librarians will need a
library degree and the library director will not.

q59 This standard will allow library staffing to be less cookie-cutter and focus
more on the mission of the law school and how best to provide a library staff with
the expertise that will support the needs of the institution. This may mean hiring
more librarians with practical legal experience, information literacy skills, techno-
Jogical skills, and so on. Tt may allow outsourcing services or allowing consortiums
to provide virtual reference services.

Interpretation 604-1

Previous Language

Factors relevant to the number of librarfans and
informatione-resource stoff needed o meet this
Standard include the-foltewing: the number of fac-
ulty and students, research programs of facully and
students, a dual division program in the school,
graduafe programs of the school, size and growth
rate of the collection, range of services offered
by the staff, formal teaching assignments of staff
members, and responsibilities for providing infor-
mationaf resource services.

Revised Standards, August 2014-

Facfors relevant to the number and expertise of
librarians and information resource staff needed to
meet this Standard include: the number of faculty
and students, research programs of faculty and
students, whether there is a dual division program
in the school, any graduate programs of the school,
size and growth rate of the collection, range of
services offered by the staff, formal teaching assign-
ments of staff members, and responsibilities for
providing information resource services.

960 The change incorporates the word “expertise” which was discussed previ-
ously. The relevant factors to be considered have not changed, and the rest of the
revisions are grammatical housekeeping changes.

97. See Chapter 6—Library and Information Resources, supra note 6.
98. See Chapter 6 Clean Copy—Draft (Nov. 21, 2012), supra note 31,
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Standard 605. Services

Previous Language Revised Standards, August 2014

A law library shall provide the appropriate range A law library shall provide the apprepriate range
and depth of reference, instructional, bibliographic,  and depth of reference, Instructional, bibliographic,
and other services to meet the needs of the law  and other services to meet the needs of the law
school’s teaching, scholarship, research, and service  school’s teaching, scholarship, reseatch, and service
programs. programs.

{61 The SRC’s explanation of changes notes, “No changes are recommended for
the Standard. The Interpretation has been rewritten to better state how those ser-
vices can be provided.” The ALL-SIS Task Force on ABA Standards Review pro-
posed a change to this standard:

A law library shall provide the appropriate range and depth of reference support, informa-
tion literacy skills training and research instruction, access to resources, and bibliographic
and other services to meet the needs of the law school’s teachin ¢, scholarship, research, and
service programs, 0

62 The ALL-SIS Task Force’s proposed changes focused on reference support,
information literacy, training, research instruction and access to resources. The pro-
posal also attempted to eliminate the need for an interpretation and would have
allowed libraries to develop mechanisms to assess and measure the competencies
enumerated, Law librarians have developed a set of questions to be included with
the Law School Survey of Student Engagement. These questions offer a mechanism
for providing some statistical comparison with other law libraries through student
self-evaluation on a standard survey.’®! However, the SRC, in electing not to change
the language of the standard, addresséd some of the concerns raised by ALL-SIS with
changes to Interpretation 605-1.

Interpretation 605-1
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Previous Language

Appropriate services include fraving—eadeguate ref
erence services, providing access (such as index-
ing, cataloging, and development of search terms
and methodologies) fo the library’s collection and
ottier information resources, offering interlibrary
loan and other forms of document delivery, enhanc-
tng the research and bibllegraphic skills of stu-
dents, producing library publications, and creating

other services to further-thelaw-sehool's mission.

Revised Standards, August 2014

Factors relevant to defermining whether services are
appropriate under Standard 605 include the extent
to which services enhance the research and biblio-
graphic and information literacy skills of students,
provide access {(such as indexing, cataloging, and
development of search terms and methodologies)
to the library's collection and other information
resources, offering Interiibrary loan and other forms
of document delivery, preduce library publications
and manage the library’s web site, and create other
services to carry out lis program of legal education
and accomplish its mission.

99, Chapter 6—Library and Information Resources, stipra note 6.
100, Memorandum from the ALL-SIS Task Force on ABA Standards Review, Recommendations
for ABA Standards Revision Relating to Academic Law Libraries (Sept. 14, 2009}, www.aallnet.org/sis/aHsis
. /committees/abastandardstaskforce/allsisabastandardstaskforcefinal pdf.
101. The additional library questions appear in the appendix,
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_ 963 The SRC addressed the proposed changes to the standard by incorporating
o several ALL-SIS proposals in the laundry list of appropriate services identified in
: the interpretation, including reference services, faculty research support, and stu-
dent information literacy skills. The committee also added another item to the list:
" managing the library’s website.
' g64 Interpretation 605-1 also identifies the purpose of these services: “to enable
the law school to carry out its program of legal education and accomplish its mis-
sion.” The library services standards encompass process-quality norms and outcomes
norms, as can be seen in the expanded list of appropriate services: (1) providing
reference services; (2) providing faculty research support; (3) enhancing student
research, bibliographic, and information literacy skills; (4) providing access to the
library’s collection; (5) offering interlibrary loans and other forms of document
delivery; (6) producing library publications; (7) managing the library’s website; and
(8) creating other services. It is interesting that the list includes no services support-
ing faculty teaching or service programs of the law school, both of which are listed in
Standard 605. By creating a list of appropriate services, libraries will focus on meeting
the requirements of the list to meet Standard 605 rather than thinking outside the
list. The list will have the potential to inhibit creativity and opportunity to consider
what to stop doing while addressing higher-priority initiatives.'” The interpretation
constrains librarians from rethinking what the law library is and how to meet the
changing needs of the law school.

965 The laundry-list approach differs from the SACS approach to library
accreditation standards. In the 2012 Principles of Accreditation, SACS 3.8 (Librar-
ies and Other Learning Resources) is composed of only three standards. Standard
3.8.1 and 3.8.2 provide a different approach to assessing the library services.'®

166 The SACS Resource Manual for the Principles of Accreditation: Foundations
for Quality Enhancement provides guidance for each of these standards under
Rationale and Notes, Review Questions for Consideration and Documentation.'**

Standard 606. Collection
Standard 606(a}

Previous Language Revised Standards, August 2014

{a) Thelaw Hbrary shalt provide a core collectionof  (a) The law library shall provide a core collection
essential materials aceessibleimthetaw Hbrare of essential materials through ownership or
refiable access. The choice of format and of
ownership in the lbrary ot a particular means
of reliable access for any type of material
in the collection, including the ccre collec- :
tion, shall effectively support the law school’s i
curricifar, scholarly, and service programs
and objectives, and the role of the tibrary in
preparing students for effective, ethical, and
responsible participation in the legal profes-
sion.

o 102, See Carl A, Yirka, What Should Law Libraries Stop Doing in Order to Address Higher
R Priority Initigtives?, 12 AALL SPECTRUM, July 2008, at 28.

;fj-‘ . 103. SOUTHERN Ass'N OF COLLS. & SCHOOLS, sipra note 62, at 31,

o 104, See SOUTHERN ASS'N OF COLiS. & SCHOOLS, RESOURCE MANUAL FOR THE PRINCIPLES OF
ACCREDITATION: FOUNDATIONS FOR QUALITY ENHANCEMENT (May 2012), available at hitp://www.sacscoc
i .org/pdffResource%20Manual. pdf.
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q67 The standard maintains the requirement of a core collection. The SRC dis-
cussed whether the standards “should continue to list in detail the core collection
of essential materials. The library committee had suggested the list was no longer
necessary. The Committee decided to continue to include the list”'® As Polden
observes, the debate over mandating a core collection is between those who believe
that requiring a core collection is expensive and duplicative versus those that think
" the core collection requirement distinguishes U.S. law school libraries from all
other international legal education programs. It is interesting to note that the
only librarian on the SRC, Scott Pagel,’”” recommended that the core collection
requirement be removed.
468 "Three major changes are proposed in 606(a). First, there is an explicit rec-
ognition that the format and method of access to “any type of material in the col-
lection, including the core collection” can be achieved through ¢

“‘ownership or reli-
able access” Second, the format and access model of the core collection “shall
effectively support the law schools curricular, scholarly, and service programs and
objectives” Third, the format of the material in the collection “shall effectively sup-
port” the “role of the library in preparing effective, ethical and responsible partici-
pation in the legal profession”

769 The ALL-SIS task force noted that the current language regarding the for-
mat of the core collection was not clear:

The existing requirement of Standard 606(a) of a core collection of essential materials
“aecessible in the law library” does not recognize this new information environment, The
problem is complicated by the language of Interpretation 606-2, which is generally read (if
inaccurately) to require a core collection primarily in print.1%®

70 The task force split on a totally electronic core collection: “The majority of
the Task Force believes that the core collection should niot be entirely in electronic
format” However, “[a] strong minority of the task force believe that the Standards
should be format neutral”'®

q71 The praposed language “links the choices of format and means of access to
the needs of the institution”1® The standard allows the law school to determine
whether ownership or “reliable access” is best, providing the law school with more
flexibility in times of change. The proposed Interpretation 606-2 offers guidance on
“reliable access” The SRC’s explanation of changes accompanying Interpretation
606-2 stated that it “claborates on the definition of ‘reliable access’ by providing
ways to meet the Standard through ongoing access to databases or participation in
a formal resource-sharing arrangement with other libraries.”"!

105. See Minutes Standards Review Committee Noventber 16-17, supra note 8, at 4,

106. Polden, supra note 35,

107, Scott B. Pagel is the Associate Dean for Information Services, Director of the Law
Library, and Professor of Law at The George Washington University. Scott B, Pagel, GW Law, http://
www.law.gwu.edu/Faculty/profile.aspxtid=1762 (last visited Sept. 16, 2014},

108. Memorandum from ALL-SIS Task Force on ABA Standards Review, supra note 100, at 5.

109. Id.

110. See Chapter 6—Library and Information Resources, supra note 6.

111, Id
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{72 Digital formats that provide reliable access allow academic law libraries to
offer full and complete access to the collection, including the core materials as
defined by the library standards. Faculty and students can remotely access the
raterial via the Internet from their own computers, smartphones, and tablets, free-
ing the library from physical restraints and integrating it more completely within
the law school. Digital collections offer 24/7 access and allow librarians to redefine
library space. The library as place takes on new contours in a virtual world. The
library must demonstrate that choice of format and ownership versus reliable
access “effectively support the law schools curricular, scholarly and service pro-
grams and objectives” as per 606-2.

q73 The library must demonstrate that the collection supports the curriculum.
With digital resources, the library has unique opportunities to support the curricu-
Jum. The library can build “just in time” collections, adding records of digital
materials and then purchasing access or ownership when a patron requests the
title. The library can track and access the development of the collection.

q74 Usage statistics offer libraries an opportunity to calculate return on invest-
ment. Law libraries that subscribe to West Academic’s Digital Study Aids'? receive
monthly usage statistics. At the end of the subscription the reports provide statisti-
cal information at the macro level such as the total number of students that
accessed materials in the collection as well as what materials were accessed and
when they were accessed. At the micro level, information about individual usage is
available, such as what each patron viewed and for how long. This information can
be used by the library to decide whether to renew the service and help the library
negotiate the price based on the usage. For libraries that also have the material in
print, the digital usage statistics can be compared to circulation information on the
same titles. For libraries that do not have the material in print, the usage statistics
may be used to make future decisions on print or electronic access to these materi-
als. Under these proposed changes, libraries will be able to vedirect spending.

q75 However, Standard 606(a) requires that the librarians’ “choice of format
and means of reliable access . . .shall effectively support . . . the role of the library
in preparing students for effective, ethical and responsible participation in the legal
profession.” This language mirrors the proposed language in Standard 301(a)'"
that a “rigorous academic program’ prepares students for “effective, ethical and
responsible participation” as a member of the bar. A report from the Global Net-
work of Public Interest Law states that “[a]lthough preparing law students to
become effective, cthical lawyers is the announced goal of law schools, the course
of study at most U.S. law schools does not necessarily reflect a sequence of courses
designed to teach and train students to be lawyers. Instead, U.S. law schools have a
heavy emphasis on teaching legal doctrine and legal analysis.”!* It is unclear how

112. Sec West Academic Study Aids Subscription, WEST ACADEMIC, http:/fwww.westacademic
_com/bookprograrns/ (last visited Sept. 14, 2014).

113. Proposed Standard 30L: “A law school shall maintain a rigorous academic program
that prepares its students, upon graduation, for admission to the bar and for effective, ethical and
responsible participation as a member of the legal profession. Minules Standards Review Conymittee
November 16—17, supra note 8, at 44,

114. Margaret M. Barry, John C. Dubin & Peter A. Joy, Legal Education “Best Practices”
Repori, United States, at 9, PIIner (Aug. 10, 2010), http:/lwww.pilnet.org.’pubiic-interest-law
-resources/t 1ﬂthe—development—of—legal-educationhin—theﬂunited-states,html.
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the library will demonstrate that the choice of format and means of reliable access
support the role of the library in preparing students for effective, ethical, and
responsible participation in the legal profession.

tterpretation-Go6-5 Standard 606(b)
Previous Language Revised Standards, August 2014
Interpretation 606-5 Standard 606{b}
A law library core collection shall include the fol-  (b) A law library core collection shall include the
lowing: ’ following:
(1) all reported federal court decisions and {1} all reported federal court decisions and

(&)

G

)

&

®)
@

&)

reported decisions of the highest appeilate
court of each state;

all federal codes and session laws, and at least
one current annotated code for each state;

all current published freaties and international
agreements of the Unifed States;

afl current published regulations (codiffed and
uncodified) of the federal government and the
codified regulations of the state in which the
faw school is located;

those federal and state administrative deci-
sions appropriate fo the programs of the law
school;

U.S. Congressional maferials appropriate fo
the programs of the law school;

significant secondary works necessary to Stip-
port the programs of the law school, and

those tools, stichas—cifators—and-periodicat
fnetexes, necessary to identify primary and sec-

ondary legal information and update primary
legal information. .

3]

3

(4)

(s)

)

@

(®)

reported decisions of the highest appellate
court of each state and U.S, territory;

all federal codes and session laws, and at least
one current annotated code for each state and
U.5, territory;

all current published treaties and international
agreements of the United States;

all current published regulations (codified and
uncodified) of the federal government and the
codified regulations of the state or U.S. terri-
tory in which the law school is located;

those federal and state administrative deci-
slons appropriate to the programs of the law
school;

U.5. Congressional materials appropriate to
the pregrams of the law school;

significant secondary works necessary to sup-
port the programs of the law school, and

those tools, necessary to identify primary and
secondaty legal information and update pri-
mary legal information.

976 The most important change is moving the core collection list from an inter-
pretation to a standard with only minor changes—adding U.S. territories and
dropped the direct reference to citators and periodical indexes. SRC maintains the
requirement that there is a set of materials that all accredited law libraries must
provide access to—a core collection—but has stated that the law school may main-
tain this collection in a format that best meets its needs and to decide whether to
own or provide reliable access to these materials,
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Standard 606fb}(c)

Previous Language
Standard 606(b)

In addition to the core collection of essentlal materi-
als, a law library shall also provide a collection that
through ownership or reliable access,

(1) meets the research needs of the taw school’s
students, satisfies the demands of the law
school curriculum, and facilitates the educa-
tion of its students;

supports the teaching, scholarship, research,
and setvice interests of the faculty; ard

(2}

serves the law schools special teaching,
scholarship, research, and service objectives:

(3)

Revised Standards, August 2014
Standard 606(c)

In addition to the core collection of essential materi-
als, a law library shall also provide a collection that
through ownership or reliable access,

()]

meets the research needs of the law school’s
students, satisfies the demands of the law
school curricutum, and facilitates the educa-
tion of its students;

suppertts the teaching, scholarship, research,
and service interests of the faculty;

(2

serves the law school’s special teaching,
scholarship, research, and service objectives;
and

is complete, current and in sufficient quantity
or with sufficient continuing access to mest
faculty and student needs. [formerly Interpre-
tation 606-1]

(3

(&

q77 The standard has been renumbered and Interpretation 606-1 has been
edited and incorporated within Standard 606(c). This standard provides an exam-
ple of language stating the collection, regardless of format, must be complete, cur-
rent, and accessible to faculty and students.

Standard 6o6teH(d)

Previous Language
Standard 606(c)

& law library shall formulate and periodically update
a written plan for development of the collection.

Revised Standards, August 2014

Standard 606(d)

The law library shall formulate and periodically
update a written plan for development of the col-
lection.

q78 The standard requires that a law library have a written collection develop-

ment plan that is periodically updated.

Standard 6063 (e)

Previous Language

Standard 606(d)

A law library shall provide suitable space and
adequate equipment t0 access and use all informa-
tien in whatever formats ate represented in the
collection.

Revised Standards, August 2014

Standard 606(e)

The law library shall provide suitable space and
adeguate equipment to access and use all informa-
tion in whatever formats are represented in the
collection.

479 There is no change in the requircment that the Jibrary provides suitable
space and adequate equipment to access and use all information in whatever for-

mats represented in the collection.
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thterpretation-6o6-1 Standard 606(c)(4)

Previous Language Revised Standards, August 2014
Interpretation 606-1 Standard 606(c)(g)

{4) is complete, current and in sufficient quantity or
sehoot-shali-be complete and current and in suf-  with sufficient continuing access to meet faculty and
ficient quantity ‘or with sufficient access to meet  student needs.
faculty and student needs. Fre-tibraryrstallensire

- bt forrt ,
tarschoot’sprograms:

See the discussion in Standard 606(c)(4).

Interpretation 6e6-2 606-1

Previous Language Revised Standards, August 2014
Interpretation 606-2 Interpretation 606-1

The appropriate mixture of collection formats The appropriate mixitre of collection formats
depends on the needs of the library and is-ctern~  depends on the needs of the law library and the law
tefe. A collection that consists of a single formatmay  school, A collection that consists of a single format
violate Sfandard 606. may violate Standard 608.

180 The change in this interpretation from “its clientele” to “the law school”
clarifies that the appropriate mix of collection formats is a decision of the law
library and the law school. The fact that a law school may serve the public, the bar,
and its alumni besides its faculty and students influences what the law school deter-
mines is the appropriate mix. The standard maintains that a “single format” collec-
tion “may violate” the standard. The standard has not changed, allowing a school to
show that the single-format collection is appropriate, Tt is possible under the cur-
rent standards for a school to develop a curriculum in which one-third of the law
school curricular instruction involved non-face-to-face classroom instruction!!
and the contemplated changes to the distance education standards allow schools to
offer fifteen hours of distance education classes,"'® making a compelling argument
for a single-format collection. A library contemplating an all-digital collection or
an all-print collection would have to demonstrate that a single-format collection
would not violate the standards.

115. “Courses in which two-thirds or more of the course instruction comsists of regular
classroom instruction shall not be treated as ‘distance education’ ABA STANDARDS, stupra note 2, at 26
(discussing Interpretation 306-3).

116. See Proposed Standard 311(e): “A law school shall not grant a student more than a total
of 15 semester-hours (or equivalent quarter hours) toward the J.D, degree for courses qualifying under
this Standard,” Id. at 54, 55. :
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Interpretation 606-2

Previous Language Revised Standards, August 2014

Reliable access to information resources may be

provided through:

(1) databases to which the library or the parent
institution subscribe or ewn and are likely to
continue to subscribe and provide access,

() authenticated and credible databases that are
avallable to the public af no charge ond are
likely to continue to be available to the public
at no charge; or

(¢} participation in a formal resource-sharing
arrangement through which materlals are
made available, vig electronic or physical
delivery, to users within a reasonable time
period.

981 This new language “elaborates on the definition of reliable access™7 and
recognizes that the library may have access to information it owns or subscribes to
or its parent institution owns or has access to from “authenticated and credible”
publicly available databases ox through resource sharing.

q82 The question is, what are “,uthenticated and credible” databases?!'® In July
2011, the National Conference of Commissioners on Uniform State Laws (also
known as the Uniform Law Commission) approved the Uniform Electronic Legal
Miaterial Act.1® Section 5 of the Act talks about authentication:

An official publisher of legal material in an electronic record that is designated as offi-
cial under Section 4 shall authenticate the record. To authenticate an electronic record, the
publisher shalt provide a method for a user to determine that the record received by the
user from the publisher is unaltered from the official record published by the publisher,!*

The effect of authentication is that the copy is deemed an accurate copy of the
original legal matexial; the burden of contesting the accuracy of the material shifis
to the contesting party, who must prove “by a preponderance of the evidence that
the legal material is not authentic™'! Is the term being used as a term of art—that
is, does it require that the record be designated as authenticated?

483 Second, what is neant by «-redible databases”? Unlike “quthenticated,” it is
not a term of art, and there are no cases that define it. Should we take the Oxford
Fnglish Dictionary definition of “credible” (“[w]orthy of belief or confidence; trust-
worthy, reliable”)'® and view proprietary databases that the library pays for access
to as “credible™?

117. See Chapter 6—Library and I nformation Resources, supra note 6.

118. See Michael Whiteman, The Death of the Twentieth-Century Authority, 58 UCLA Law
Rev. Discourst 27, 37 {2010). Assuming that «quthenticated and credible databases” is meant to bea
term of art, AALL provides a discussion of digital authentication at Digital Authentication, AM. ASEN
oF L. Lisg, http/ fwww.aalinet.orglmainﬂmenu/Advocacyfaallwash/summit {last visited Sept, 16,
2014).

119. UnIE. ELgC. LEGAL MATERIAL ACT {2011,

120. Id. § 5.

121, Id § 6.

122, OXFORD ENGLISH DICTIONARY, http:/fwww.oed.com/ view/Entry/44110%redirectedFrom
=credible#teid (last visited Sept. 16, 2014).
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Interpretation 606-3

Previous Language Revised Standards, August 2014

See Proposed Interpretation 606-2(c)

Agreementsforthesharing-of informationresotirces
excepiforthecorecollectionsatisfyStandard6o6if (¢} participation in a formal resousce-sharing

G—Fheagreements-are-firwritingand arrangement through which materials are

e—Fhe-agreements-providefocalty-atd-siadetis made available, via electronic or physical
with-the-ease-of-vecessandavatabitity teces- delivery, to users within a reasonable time
sarpte-stpportthe programsofthetawschook period.

84 Revised Interpretation 606-2(c) uses the term “formal resource-sharing
arrangement,” which contemplates some type of written agreement. The reviewer
would need to determine if these services are provided to the library’s users “within
a reasonable time period,” which is an improvement over “with the ease of access
and availability necessary to support the programs of law school.” This new lan-
guage should encourage law libraries to work together to develop shared collection
development agreements.

Interprefation 606 606-3
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Previotis Language
Interpretation 606-4

Ojff-site storage for non-essettil material does
not viclate the Standards so long as the material is
organized and readily accessible in a timely manner.

Revised Standards, August 2014
Interpretation 606-3

Cff-site siorage for non-essential material does
not violate the Standards so long as the materlal is
arganized and readily accessible in a timely manner,

185 There is no change. The ability to store materials in an organized and read-
ily accessible off-site storage facility meets the standards.

Interpretation ée6-t 606-4

Previous Language
Interpretation 601-1

Cooperative agreements may be considered when
determining whether faculty and students have
efficient and effective gecess to the resources reces-
sary to meet-the-law school’s-educational-reeds.
Standard 601 is not salisfied solely by arranging
for students and foculty to have dccess to other law
{ibraries within the region,er-byproviditigefectronic
access.

Revised Standards, August 2014
Interpretation 606-4

Cooperative agreements may be considered when
determining whether foculty and students have effi-
clent and effective access to the resources necessary
to enable the law school to carry out its program of
legal education to accomplish its mission. Standard
601 is not satisfied solely by arranging for students
and faculty to have access to other low libraries
within the region.

986 The discussion of cooperative agreements has been moved to Interpretation

606-4 with some changes. There is no direct reference to cooperative agreements in
Standard 601{1); however, the standard requires that a law school maintain. a library
that “provides support through . . . resources and services adequate to enable the law
school to carry out its program of legal education.” Revised Interpretation 606-4
keeps the language “efficient and effective access to the resources necessary” while
Standard 606(a) talks of a “core collection of essential materials through ownership
or reliable access.” The retention of this provision in light of the proposed Interpreta-
tion 606-2(c) is at best perplexing and at worst an attempt to continue requiring
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costly duplication of resources. Proposed Interpretation 602-2(c) uses the term “for-
mal resource-sharing arrangements”
Reliable access to information resources may be provided through:

(¢) participation in a formal resource-sharing arrangement through which materials are
made available, via electronic or physical delivery, to users within a reasonable time period.

q87 Interpretation 606-4 contemplates cooperative agreements involving
resources and appears to be addressed in Interpretation 606-2(c). If, however, the
real reason for retaining the language in Standard 606-2 is to keep the last sen-
tence—“Standard 606 is not satisfied solely by arranging for students and faculty
to have access to other law libraries within the region”—the same goal could be
accomplished by adding a section after Interpretation 606-2(c):

Reliable access is not satisfied solely by arranging for students and faculty o have access to
other law libraries within the region.

188 As law schools grapple with the high cost of legal education, the ability to
consider and enter into creative ways to provide students access to legal informa-
tion is stifled by library standards. Perhaps these standards were designed to pro-
tect established law schools and the large law library collections they have invested
in over time. In 2005, Drexel University moved to open a law school. It proposed a
physical core library collection that included the resources required by the ABA
and collections supporting the law school’s special programs, wide access to elec-
tronic resources, and an affiliation with Jenkins Law Library two miles from the law
school.”* This proposal sparked discussions on law library blogs over whether it
amounted fo outsourcing the law library and whether it would violate the stan-
dards.™ However, as law libraries move to electronic delivery, scanning to pdf,
overnight delivery, and access to significant collections at the main university

123. Drexe] posted this announcement on its website:
Drexel’s kaw library will be , . . state-of-the-art. In fact, it will be three-dimensional, Birst, it will
have & “physical core library” This will include the resources that the American Bar Association
requires all law schools to have. It will also include special depth in those areas that will be the focal
points of the law school programs—health faw, intellectual property, entreprencurial business,
environmental law, elder law, and the like.

Second, Drexel will offer its faculty and studenis wide access to the thousands of electronic
books, records, and services that are now available over the Internet. Because Drexel is a wireless
campus, all of these resources will be available to you wherever you are on campus; and otherwise
over the Internet.

Third, Drexel will have 2 unique affiliation with one of the best, most extensive, and oldest
Taw libraries in the country: the Jenkins Law Library. Founded in 1802 and maintained ever since
as the law Library for the legal profession in Philadelphia, it contains more than 589,000 volumes,
including: comprehensive federal and state materials, statutes, regulations and reporters, court
records and briefs, treatises, audio and videocassettes, centuries-old rare materials, as well as
Internet resources.

Jenkins is fully staffed with professionat legal librarians, who will train all law students not only
in computerized legal research, but factual investigation techniques as well. The library has two
dozen computers and is wireless for those having laptop computers.

Joe Hodnicki, Arrogance, Ignorance & Drexel Law (Or Has the Future of Collection Development
Arrived), Law LiBRARIAN BroG (June 22, 2005), https://web.archive.org/web/20111115193723/hitp://
lawprofessors.typepad.com/law_librarian_blog/2005/06/arrogance_ignorhtml.

124, Id
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library, resource-sharing agreements with other institutions that provide reliable
access to significant portions of the “core collection” make sense,

189 How does Interpretation 606-4 interact with the “reliable access” in Stan-
dard 606(a} and Interpretation 606-2(c), which states: “Reliable access to informa-
tion resources can be provided through: ... (c) participation in a formal resource-
sharing arrangement through which materials are made available, via electronic or
physical delivery, to users within a reasonable time”™?

990 Interpretation 606-4 appears to be redundant with the addition of reliable
access and the ability to provide resources through resource-sharing agreements.
Interpretation 606-2(c) is more specific than Interpretation 606-4 in clarifying how
the material is delivered—via “electronic or physical delivery”

interprefation-6o6-6 Standard 606(d)
Previous Language Revised Standards, August 2014
Interpretation 606-6 Standard 606(d)
Fhe—deanfacatty,amid-director-af-thetawtisra~ The law library shall formulate and periodically
shotld-covperatein-formutationofthe-collection~  update a written plan for development of the col-
developmentplan: lection,

191 Standard 606(d) requires the library to formulate and update a collection-
development plan. This might more appropriately be incorporated in Standard
601(3) or as an interpretation for the regular planning and assessment that the law
library is required now to engage in. Interpretation 606-6 removes the requirement
that the dean and faculty should cooperate with the library director in the formula-
tion of the plan.

interpretation-6o6-7 Standard 606{e)
Previous Language ) Revised Standards, August 2014
[nterpretation 606-7 Standard 6o6{e)

Fhis-Standard-requfres—the—lawtbrary-to—fernish—  The law library shall provide suitable space and ade-
the-equiprent-to-print-nifcroforiiand—electrente-  quate equipment to access and use all information in
documenis-and-to-view-and-tistenfoatrdio-visttai-  whatever formats are represented in the collection.

92 This Interpretation was redundant, Standard 606(e) states, “the law library
shall provide suitable space and adequate equipment to access and use all informa-
tion in whatever formats are represented in the collection.” This more generic lan-
guage provides for technological changes in the library.
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In Chapter 7 of the existing standards, Standard 703 dealt with the law library.

Standard yo3-—LAW-HBRARY 702(a)(2)

Previous Language
Standard 703

The i law library shatt be
sufficient in size, location, and design In relation to
the law schoo!’s programs and enrollment to accom-
modate the law school's students and faculty and the

Revised Standards, Augﬂst 2014
Standard 702(a)(2}

A law library that is suitable and sufficient in size,
location, and design in retation to the law school's
programs and enrollment to accommaodate the
needs of the law schoal’s students and faculty and

the law library’s services, collections, staff, opera-
tions, and equipment;

law libraty's services, collections, staff, operations,
and equipment.

93 Under the proposed changes, Standard 703 disappears and its language,
with some significant changes, is moved to Standard 702{a)(2). The change from
“physical facilities for the law library shall be sufficient in size, location, and design”
to “A law library that is suitable and sufficient in size, location and design in rela-
tion to the law school’s programs and enrollment” would seem Lo be requiring
more than “[a]dequate; of such quality, number, force, or value as is necessary for
a given purpose,”'”s which is the definition of “sufficient” given in Black’s Law Dic-
tionary. Furthermore, “suitable” is defined as “fit and appropriate for their intended
purpose.”? This, coupled with adding “the needs of” the students and faculty,
means that accreditors will be requiring evidence that “the needs of” the law
school’s students and faculty and the law library’s services, collections, staff, opera-
tions, and equipment are accommodated by the library. I contend that a virtual
library could be “suitable and sufficient” if it meets the needs of the law school’s
students and faculty and the needs of law library services, collections, staff, opera-
tions, and equipment are accommodated by the library. This list of library func-
tions raises an interesting question: should they be kept in-house or can they be
outsourced? Ron Friedmann has an answer: “My recommendation to managers is
to worry more about finding the best people to do the job—and ‘best’ has lots of
different meanings. Don’t worry quite as much about where they work, or whose
name is on the paycheck they receive”'?” So, what is the future of law libraries? Can
library staffing be reduced; can the move from print to digital reduce the space
required for the library; can librarians be integrated throughout the law school; can
using virtual reference allow for outsourced support; can using self check and RFD
technologies streamline and reduce library staffing needs; can “just in time” e-book
collections change the nature of the academic library enterprise? Under Standard
702(2)(2), coupled with the removal of the Tnterpretation 702-1 below, could a
virtual library with a small working print and audiovisual collection that is bar-
coded and available for self-checkout be “suitable and sufficient” to meet the needs

of law students and faculty?

125. BLACK’S Law DicTioNary 1474 (8th ed. 2004).

126. Id. at 1476,
127. Ron Friedmann, Ouisourcing: Bad Word or Wrong Worde, Lexician (Mar. 3, 2011),
http:Nlexician.comllexblog.’ZO11I03/Duts0urcing—badwword-or—wrong~w0rd/.
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thterpretation—ro2-+ Standard 701(b)(8)

Previous Language Revised Standards, August 2014
Interpretation y02-1 Standard 702(3)(8)

Atavwtibrary-shell-havesufficlentseatingtfo—meet-  (a) A law school's facilities shall include:
the-needs-of-the-law sehool'sstidents-and-faculty~  (8) suitable and sufficient space and seating for its

students and faculty for quiet study and research;
and

194 The need to have space in the law library for sufficient seating disappears
and the need for sufficient seating for students could be met by space in the library
or such space could be anywhere within the law school. Moving the seating require-
ment out of the traditional confines of the law library and into the law school is in
line with what most law schools are doing these days. It relieves the burden of the
law library to seat everyone and allows more opportunities for the “planned colli-
sion” between students and faculty.

Standard 701. General Requirements

Previous Language Revised Standards, August 2014
Alaw school shall have physieatfacilities thataresde-  (a) A law school shall have Facllities, equipment,
ftrate-both-for its current program of legal education technology and technology support that

ant-forgrowthanticipated-irthe-immediatefuture, enable it to operate in compliance with the

Standards and carry out its program of legal
education.

{b) A law school is not in compliance with the
Standards if its facilities, equipment, technol-
ogy or technology support have a negative
and material effect on the school’s ability to
operate in compliance with the Standards; or
to carry out its program of legal education.

Interpretation 701-1

Previous Language Revised Standards, August 2014

fnadeqtrate-physical-facitiiesare—thosethat-have  In determining whether technology and technology
a—regetive—attd—materiat-effect—on—the—edwea-  support comply with this Standard, among the fac-
tion—stirdents—recefre—or—faf~to—provide—reason-  tors to be considered are:

ahle—accessforpersonswith—disebilftfes—feqtia (1) the hardware and sofiware resources and
tecess—for—persons—with—disabififes—srotread- infrastructure available to support the teach-
Hy—achtevable—the—taw—schosl-shali-provide—rea ing, scholarship, research, services and
sonahte—acconnpodation—to—steh—persons: administrative needs of students, faculty and

staff of the law school;

(2} staff support and space for staff operations
and

(3) the law school’s financial resources and over-
all ability to maintain and, as appropriate,
adopt new technology.
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interpretation-roz~t Standard 701(b)
Previous Language Revised Standards, August 2014
Interpretation 7041 Standard 7o1(b)

A law school is nat In compliance with the Standard
have a negative and material effect on the-education if its facilities, equipment, technology support have
strdentsrecefrer a negative and material effect on the school’s ability

to operate in compliance with Standards; or to carry

out its program of legal education.

495 The SRC’s explanation of changes states that “[c]urrent Standard 704 and
current Interpretations 701-1 and 704-1 have been incorporated in proposed Stan-
dard 701(b), explaining that in order to violate the requirements of the Standards,
the facilities, equipment, technology or technology support must have a ‘negative
and material effect on the school’s ability . . . to operate in compliance with the
Standards; or . . . carry out its program of legal education.”'?® Moreover, “[t|he
Council added this modification to the Standards as part of a review process initi- .
ated pursuant to an antitrust consent decree with the U.S. Department of Justice,
and the norm was designed to adjust power between alaw school and its university.
Specifically, it was designed to limit the ability of law schools to invoke the ABA

Standards as a way to press universities for new or improved law school facilities.”™

Interpretationzot-2 Standard 702(a).
Previous Language Revised Standards, August 2014
Interpretation 701-2 Standard 702(a)

(a) Adeguatephysicatfocitities shall include: () The facilities shall include:

(1) suitable class and seminar rooms in sufficient (1)  suitable class and semlnar rooms in sufficient
number and size to permit reasonable sched- number, functionality, and size to permit
uling of all classes and-seminars; reasonable scheduling of all classes, skills

offerings, and seminars;

{2) alaw library that is suitable and sufficient
in size, location, and design in relation to
the law school’s programs and enroflment to
accommodate the needs of the law school’s
students and faculty and the law library’s
services, collections, staff, operations, and

equipment;
—suitable-spaceforconduckingts professionst (3) suitable and sufficient space for staff provid-
skills-courses—antprogramsincluding-etin® ing support services, inctuding student sup-
n fat-trfak n port services, to the program of tegal educa-
tion;
)—an office for each full-time faculty member (2) office space for each full-time faculty mem-
and for facuity sku- bers that is suitable for faculty research,
dent conferences, and sufficient offfce—spate class preparation, and faculty -student con-
for part-time faculty members adequate for ferences; and suitable and sufficient space
faculty-student conferences; for part-time faculty members to conduct

faculty-student conferences;

128, Am. Bar Ass'n Section of Legal Educ. & Admissions to the Bar Standards Review
Committee, Explanation of Changes for All Proposals Circulated for Notice and Comment, http:f/
Wmv.americanbar.orglcontent."dam/aba;’administrative/legal_education_andgadmissionsfto_the
_bar/council_reports_and_resolutions/ march2014councilmeeting/20 14_02_%20explanations_of
_changes_to_proposed“_standards.authcheckdam.pdf (last visited Sept. 23, 2014).

129. Conison, stpra note 13, at 1530 (footnotes omitted).
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2 schook
(5) suftabiespaceforaitstaffend

(6) suitable space for equipment and records -

(5) facilities and equipment that meet all appli-

{8

@

®

(9)

cable health, safety, and fire codes;

suitable and sufficient space for equipment
and records;

suitable and sufficient space appropriate for
conducting any in-house clinfcal programs in
a manner that assures competent and ethi-
cat representation of clients and meaning-
ful instruction and supervision of students,
including confidential space for (i} ctient inter-
viewing, (if} working on and discussing client
cases, and (iii) security for client files;
suitable and sufficient space and seating for
its students and faculty, on site, for quiet
study and research; and

suitable and sufficient space, en site, for
group study and other forms of collaborative
work.

Standard 702(b)

Previous Language

Revised Standards, August 2014

A law school shall provide reasonable access and
accommodation fo persens with disabilities, con-
sistent with applicable law.

Standard 703. Research and Study Space

Previous Language

Standard 703

Alaw-sehael-shattprovide ensite; sufficient quiet
study and research seating for its students and
faculty. A-taw-schestsheutdprovide space thatis-
suitable for group study and other faims of collab-
orative worl

Revised Standards, August 2014
See Standard yo2(h)(8) and (9)

(8)

(o)

suitable and sufficlent space and seating for
its students and faculty for guiet study and
research; and

suitable and sufficient space for group study
and other forms of collaborative worls,

495 Quiet study and research seating and suitable group study space are often
found in the library. The standards for research and study space outside the law
library were in the current standards and this space could be found anywhere in the
facilities while reflecting the mandatory nature of “suitable and sufficient space”
within the law school facilities. This space could be in the law library, but it also
could be incorporated elsewhere in the law school, allowing schools to redefine
where students engage in group study and quiet study in the building. This change
redefines the role of the library and provides more opportunities for re-creating the

library in the digital world.
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Standard 509(b). €onsumerinformnation Required Disclosure

Previous Language Revised Standards, August 2014

A law shall publicly disclose on its website een~ {b) A law school shall publicly disclese on its

stmerinformation-in-the-followingcategeries: website, in the form and manner and for the
time frame designated by the Council, the fol-

lowing informaticn:

£ number of full-time and part-time faculty (5) number of full-time and part-time faculty, pro-
and administrators; fessional librarians and adminisirators;

{e—tbravy-resotrens {6) [DELETED]

196 Under Standard 509(b) the requirement that library resources be disclosed
is deleted. There is now a requirement to disclose the number of professional
librarians but the requirement does not distinguish between full-time and part-
time librarians or define “professional librarians,” and nowhere in the library stan-
dards is the term “professional librarians” used. It will be necessary for the Council
to determine the “form and manner” of the information that law schools are to
publicly disclose. To ensure consistency the Council will need to define “profes-
sional librarians.”

Interpretation-tos-2 Standard 106, Separate Locations and Branch Campuses

Previous Language Revised Standards, August 2014
Interpretation 105-2 Standard 106

Fhe—establistment—ef—aBranch—compus—of—air  (a) A law scheol that offers a separate location
approved—tow—schoolconstitutes-the—creafion—of-a shall provide:

differenttawschooi—Conseqtiently—a-Brateh—ean~  (2)  Library resources and staff that are adequate
pus—nust-have-apermarentfili-the—focalty—an to support the curriculum offered at the sepa-

rate location and that are reasonably acces-

edministratire—staff-ahd-adequate—physteel-faciti- sible to the student body at the separate
tes-and-fechticlogiealcapacittes—A-Branch-camptts- location;

197 The interpretation that requires an “adequate working library” has been
clarified as a standard that focuses on library resources and staff, First, the resources
and staff must be “adequate to support the curriculum offered at the separate loca-
tion”; second, the resources and staff must be “reasonably accessible to the student
body at the separate library” As previously discussed, the term “adequate” is
ambiguous.'® It would also appear that the separate or branch library must sup-
port the curriculum, but how a library pursues reasonable access to staff might be
met through virtual reference services if those are the services being offered at the
main law library.

130. See supra note 40 and accompanying text.
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Conclusions

198 In describing how university provosts and presidents evaluate the ABA
accreditation process, Saul Levmore stated:

it would be unsurprising if university provosts and presidents reported that the accredita-
tion of law schools was no different from rhat of schools established to certify engineers,
doctors, and architects. But by all accounts the comparison suggests that we lawyers win the
prize for overregulation. ... It is only law schools that are constantly burdening their central
administrators with regulations. This fact suggests a bureaucracy out of control, instituted
by well-meaning people but bogged down by interest groups that have brought about a large
number of regulations and standards currently in place, 13!

_ 199 Prior to these changes, the Accreditation Committee of the ABA Section of
" Legal Education and Admissions to the Bar had a simple test in assessing the library
that belies the extensive library standards: “[t]he gravamen of the test now, as the
accreditation committee has applied it, is whether the collection and the library
-services adequately meet the needs of the school’s faculty and students 1%

1100 As noted throughout this article, the library standards remain prescriptive
and fail to reflect the changing nature of the physical library in today’s universities.
What does this mean for the library department or professional school library? The
revised standards will continue to require significant library expenditures to pro-
videa core collection that goes beyond what is needed to adequately meet the needs
of the faculty and students. ’

9101 John O’Brien, the former chair of the Council of the ABA Section of Legal
Education and Admissions to the Bar, stated, “Look at the standards and ask: “What
is it that the A.B.A. requires that I wouldn’t be doing anyway? The answer is pre-
cious little, if anything.”"** Despite this statement, the pervasive attitude within the
academy is that the A.B.A. requirements have resulted in the escalating cost of legal
education. At the New England School of Law, where O’Brien has served as dean
for the past twenty-four years, tuition has increased from $22,475 in 2004 to
$42,490 in 2012,13¢

1102 At the end of the day, the library standards sent to the Council, approved
for Notice and Comment—the proposed revisions to Chapter 6 (Library and Infor-
mation Sources) and Chapter 7 (Facilities, Equipment, and Technology),'* and

131. Saul Tevmore, Uncapturing Law School Regulation, 11 TEx. Rev. L. & Por. 391, 394
(2007).

132, Sebert, supra note 9, at 396,

133. Quoted in David Segal, For Law Schools a Price to Play the A.B.A’s Way, N.Y. Tmes,
Dec. 18, 2011, at BUL, available ar hetp:/fwww.nytimes.com/2011/12/ 18/business/for-law-schools
-a-price-to-play-the-abas-way.html{pagewanted=all& y=0. Quoting the Boston Globe, Debra Cassens
Weiss recently pointed out that O’Brien, dean of an unranked law school, may be the highest-paid
dean in the nation. Debra Cassens Weiss, Dean of Unranked Law School May Be Highest-Paid in
Nation, ABA JOURNAL (Jan, 14. 2013 01:12 PM CST), hitp://www.abajournal.com/news/article/dean
_ofmnewﬁengland_law_school_may_be_highest_paid_inﬁcountry/ futm_source=maestro&utm
_medium=email&utm_campaign=weeldy_email,; see also I, Richard Gershon, In Ten Years, All New
Law Schools! 44 U. Tow. L. Rev, 335 (2013),

134, See Bust Out: Some Numbers for Your Monday Morning, INSIDE THE LaW SCHOOL SCAM
(Jan. 14, 2013), http://insidethelawschoolscam.blogspot.com/2013/01/bust-out htrm),

I35, See generally Memorandum from Kent D, Syverud & Barry A. Currier, supra note 50.
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concurred in by the ABA House of Delegates on August 11, 2014, have not fun-
damentally changed from what previously was in place. Tt is often easier to hack at
the branches while failing to strike the root of the problem. After almost four years
the SRC sent to the Council only modest changes to the library standards.

103 The previous Chapter 6 comprises three standards and thirteen interpre-
tations, and the revised standards approved by the Council comprise six standards
and seven interpretations. The SRC reorganized Chapter 6 by integrating several
prescriptive interpretations as standards and reducing the number of interpreta-
tions. While this reorganization is an important step in moving away from inter-
pretations, this four-year process has not resulted in an overhaul of the library
standards that would allow more flexibility in the provision of cost-effective ser-
vices that the faculty and students need.

q104 At a time when applications to law school declined,™ the Section of Legal
Education and Admissions to the Bar engaged in a review of the standards, and the
Council voted to accept the changes chapter by chapter. However, it is interesting
that the ABA also created the Task Force on the Future of Legal Education “in the
summer of 2012, to meet over the next two years and charged [it} with making
recommendations to the American Bar Association on how law schools, the ABA,
and other groups and organizations can take concrete steps to address issues con-
cerning the economics of legal education and its delivery”** The task force was not
placed under the Section of Legal Education and Admissions to the Bar but under
the ABA's Center for Professional Responsibility. The task force has created two
subcommittees, one to examine “the potential for innovation and improvement in
how law schools deliver education” and the other to look at “the economics of legal
education and its impact on individual graduates and the profession.”

9105 The subcommittees have themes to address including the “recogni[tion]
that there are several models under which accredited law schools can operate to
deliver a quality J.D. education.”**®

1106 It is likely that by the time the task force makes recommendations, the
SRC and Council will have completed their review of the accreditation standards
and the revised standards will have been approved by the ABA’s House of Delegates.
Tt is unfortunate that the SRC’s comprehensive review of the standards will not

136. Revised Standards and Rules Concurred in by the ABA House of Delegates, http//wwsw.american
bar.org/content/ dam/abafadministrative/legal_education_and_admissions_to_the bar/council
7reports_andjesolutionslzo14Ah0d_standards_concurrenceﬁannouncement.authcheckdam.pdf
(kast visited Nov. 12, 2014).

137, Since 2009-10 the numbers of takers have dropped each year. There was 2 9.6% drop
in 2010-11 from 200910, a 16.2% drop in 2011-12 from 201011, a 13.4% drop in 201213 from
201112, and a 6.2% drop in 2013-14 from 2012-13. LSATS Adminisiered, Law SCH. ADMiSSION COUN-
ciL, http:fiwww.lsac.org/lsacresources/data/lsats-administered (last visited Sept. 16, 2014).

138. About the Task Force, AM. BAR Ass'N CTR. FOR PROF'L RESPONSIBILITY, http:/fwww
.americanbar.org]gfoups/professional_responsibility/taskforceontheﬁxtu1'elegaleducation.html (also
at http:/fwww.webcitation.org/6Dw1jdEiS) (last visited Sept. 16, 2014),

139, Task Force on the Future of Legal Education: Themes, Ideas, Questions and Invitation
to Comment, AM. BAR Ass'™ CTR. FOR PROFL RESPONSIBILITY, http:f/blurblawg,.typepad.com/files
Jinvitation-to-comment.pdf (last visited Sept. 16, 2014).

140. Id.
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have the benefit of the task force’s report to provide a framework that might lead to
radically rethinking the accreditation standards.

1107 The declining applicant pool and the poor job market for lawyers are caus-
ing both a supply and demand problem whose solution is the subject of articles by
a number of scholars."! A more bare-bones set of library standards that more
closely mirrors the library standards in the SACS accredidation process, requiring
that the institution (1) provide appropriate facilities and resources to support the
teaching, research, and service mission; (2) ensure that users have regular and
timely instruction in the use of the resources; and (3) provide a sufficient number
of appropriately educated or experiences in library/information resources staffl2 if
adopted by the ABA might aliow for more variations in law school libraries at a
lower cost.!'3

141. See David Barnhizer, “Redesigning the American Law School” 2010 MicH. St. 1. Rev.
249 (2010); E. Thomas Sullivan, 2012 James P. White Lecture on Legal Education: The Transformation
of the Legal Profession and Legal Education, 46 IND. L. Rev. 145 {2(H3); BRIAN Z. T'AMANAHA, FAILING
Law Scroots (2012},

142. SoUTHERN AsS'N OF CoL1S. & SCHOOLS, siupra note 62,

143. There is a general lack of quantitative analysis of the standards. This was noted thirty-
five years ago and remains true today: “['T]he rest of the ABA standards have been and continue to
be officially justified on the grounds that they improve the quality of legal education. Undoubtedly,
they have helped to improve the nation’s schools; nevertheless, the relationships between the number
of books, study spaces, and so forth, possessed by a law school and the quality of the legal education
provided by it has never really been explored.” Donna Fossum, Law School Accreditation Standards and
the Structure of American Legal Education, 1978 Am. B. Founp. Rgs. J. 515, 541 (1978),
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