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FOR ATTORNEYS AND THE SELF-REPRESENTED
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Hon. Gerald Lebovits
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When couples agree that it is time to end their marriage by seeking a di-
vorce, they often agree on how to divide their assets and future financial provi-
sions for themselves and their children, and have mapped out custodial, parent-
ing, and support responsibilities for their children under 21. In these cases, the
law provides a procedure — filing for an uncontested divorce — to rescue this
divorcing couple from the high cost, lengthy, and emotional trauma of bitter,
adversarial litigation and a television-style courtroom confrontation. No court
appearance is required. Rather, a Justice or Special Referee of the Supreme
Court may grant a final judgment of divorce based solely on the allegations
stated in the plaintiff’s submission of the appropriate papers seeking the uncon-
tested divorce.

Although an uncontested divorce usually reflects the parties’ agreement
to the divorce and to the terms submitted in the application, the procedure is
also appropriately used when the defendant is wholly adverse to the divorce or
the proposed terms but refuses to answer a properly served Summons with No-
tice or Verified Complaint. When the defendant fails to appear in the action, a
plaintiff seeking a divorce may use the uncontested-divorce process to obtain a
judgment on default.

The submissions required to obtain an uncontested-divorce judgment
may be divided into four categories. Each adds different or additional documen-
tation requirements to the previous. The first is a submission in which the de-
fendant provides an affidavit of consent to the divorce as submitted and in
which no children are involved. The second is a submission in which no chil-
dren are involved but the defendant has not answered or appeared in the action
and the plaintiff is seeking a judgment on default. The third and fourth catego-
ries are the same as the first and second except that a minor child of the mar-
riage is involved. In these cases, the submission must include documents that
satisfy the statutory requirements for the child’s custody support.

An uncontested-divorce action streamlines the process for the litigants.
But it creates a heavy burden on the judiciary, which is expected to order the
legal dissolution of a family, often with children, without the benefit of ever
hearing from the litigants, observing their demeanor, and judging their sincerity
and credibility. Because the judge or referee must rely solely on the documents
submitted by a pro se plaintiff or the plaintiff’s lawyer for the truth and fidelity
of the facts presented, it is no wonder that these submissions are carefully scru-
tinized, and the court often returns defective submissions for correction. In the

case of more severe or jurisdictional defects, the court might even dismiss the
entire case.

Practitioners who occasionally rely on CPLR 104 to overcome defective
submissions should not be surprised if their uncontested-divorce submission is
rejected for what might seem to be a minor or obvious typo, oversight, or omis-
sion. From the court’s prospective, defective document submissions, where sub-
stantial rights of the parties and their children are at stake, cannot be ignored.

The information and several practice tips provided in this article will
help you prepare the documentation and navigate the process to obtaining an
uncontested divorce in New York.

Requirements for Filing an Uncontested Divorce in New York State

A plaintiff must satisfy the statutory residency requirement to gain the
court’s jurisdiction over the divorce action. In addition, the action for divorce
must be based on one of the seven statutory grounds on which a divorce may
be granted in New York.

(1) Residency Requirements

The residency requirements are set forth in DRL § 230. To file for
a divorce, the parties must satisfy one of the following four conditions.

First: Either party has been living in New York for a continuous
period of at least two years immediately preceding the divorce action
and be living in New York when the divorce action is filed. The court
will dismiss the divorce action for lack of jurisdiction if the parties’ afti-
davits state that the plaintiff has resided in New York State for two years
but lists the plaintiff’s address outside New York State.

Alternatively, the plaintiff may be directed to amend the Summons
and Complaint to reflect another basis for residence.

The parties’ ground for divorce must also be consistent with the
situation they choose to satisfy the residency requirement. A plaintiff
who sets forth that the plaintiff has resided in New York for a continuous
period of more than two years immediately preceding the divorce action
may not logically claim abandonment by the defendant somewhere else
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than in New York less than two years before commencement of the ac-
tion.

Second: Either party must have been living in New York for a con-
tinuous period of at least one year immediately preceding commence-
ment of the divorce action and the parties were married in New York, or
the parties resided as married people in New York.

Third: Either party has been living in New York for a continuous
period of at least one year immediately preceding the divorce action and
the cause of action arose in New York.

Fourth: Both parties were residents of New York when the divorce
action commenced and when the cause of action arose in New York.

In addition to satisfying one of the above residency requirements,
the parties must also satisfy one of New York’s statutory grounds for di-
vorce.

(2) Grounds for Divorce

The plaintiff must allege facts that support a claim to at least one
of the seven grounds on which the court is authorized under the Domes-
tic Relations Law to grant a judgment to dissolve a marriage. DRL § 170
provides the following seven grounds on which a divorce may by
granted. The grounds are quoted below:

“(1) The cruel and inhuman treatment of the plaintiff by the defendant such
that the conduct of the defendant so endangers the physical or mental wellbe-
ing of the plaintiff as renders it unsafe or improper for the plaintiff to cohabit
with the defendant.

“(2) The abandonment of the plaintiff by the defendant for a period of one or
more years.

“(3) The confinement of the defendant in prison for a period of three or more
consecutive years after the marriage of plaintiff and defendant.

“(4) The commission of an act of adultery, . . . hereby defined as the commis-
sion of an act of sexual or deviate sexual intercourse, voluntarily performed by

the defendant, with a person other than the plaintift after the marriage of plain-
tiff and defendant. . . .

“(5) The husband and wife have lived apart pursuant to a decree or judgment of
separation for a period of one or more years after the granting of such decree or
judgment, and satisfactory proof has been submitted by the plaintiff that he or
she has substantially performed all the terms and conditions of such decree or
judgment.

“(6) The husband and wife have lived separate and apart pursuant to a written
agreement of separation, subscribed by the parties thereto and acknowledged or
proved in the form required to entitle a deed to be recorded, for a period of one
or more years after the execution of such agreement and satisfactory proof has
been submitted by the plaintiff that he or she has substantially performed all
the terms and conditions of such agreement. Such agreement shall be filed in
the office of the clerk of the county wherein either party resides. In lieu of fil
ing such agreement, either party to such agreement may file a memorandum of
such agreement, which memorandum shall be similarly subscribed and ac-
knowledged or proved as was the agreement of separation and shall contain the
following information: (a) the names and addresses of each of the parties, (b)
the date of marriage of the parties, (c) the date of the agreement of separation
and (d) the date of this subscription and acknowledgment or proof of such
agreement of separation.

“(7) The relationship between husband and wife has broken down irretrievably
for a period of at least six months, provided that one party has so stated under
oath. No judgment of divorce shall be granted under this subdivision unless
and until the economic issues of equitable distribution of marital property, the
payment or waiver of spousal support, the payment of child support, the pay-
ment of counsel and experts' fees and expenses as well as the custody and visi
tation with the infant children of the marriage have been resolved by the par
ties, or determined by the court and incorporated into the judgment of divorce.”

The New York legislature added the seventh ground for divorce in 2010.
That ground is called New York’s no-fault divorce. The irretrievable break-
down in the relationship is the most commonly used ground and the easiest to
prove. No proof is needed, other than the plaintiff’s affidavit attesting to the
irretrievable breakdown of the marriage for at least six months.
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The seven grounds for divorce and the facts required to be alleged
and proven are clearly explained on the court’s Web site on pages two

riage freely cohabit as husband and wife after restoration of a sound
mind.

through five of the instructions.

A party to the marriage who was unaware that the other party had
a mental illness at the time of the marriage may file for an annulment
anytime during the continuance of the mental illness.

Ground for Annulment under DRL §§ 140 & 144

The plaintiff may also file for judgment of annulment under DRL §§ 140
and 144. This action seeks the nullity of a void marriage or the annulment of a
voidable marriage. A plaintiff may commence an action to annul a marriage

(d) Physical Incapacity

based on six different grounds.
(a) Former Husband or Wife Living

When two people get married while one of them is already mar-
ried to someone else, either party may file an action to declare the mar-
riage null. A bigamous marriage is void from its inception. All parties are
free to treat the second marriage as a nullity without the court’s involve-
ment.

(b) Under the Age of Consent

If one or both parties were under the age of legal consent when
they got married, the infant, the infant’s parents, or the infant’s guardians
may file for an annulment. The party who was at the age of legal consent
when the marriage occurred may not maintain an action to annul the mar-
riage. A party who continues to cohabit freely with the spouse after reach-
ing the age of consent may not maintain an action to annul the marriage.

(c) Mental Illness

Any relative of a mentally ill person who has an interest to void
the marriage may maintain an action to annul the marriage between the
mentally ill person and the spouse. The mentally ill person’s relative
may bring this action anytime during the mental illness. The relative
may also file for an annulment after the mentally ill person’s death if the
spouse is still living.

The mentally ill person may file an action to annul the marriage
any time after that person has restored a sound mind. But the former men-
tally ill person may not file for an annulment if both parties to the mar-

One party to the marriage may maintain an action to annul the mar-
riage against the physically incapacitated party. The party who is inca-
pacitated may maintain an annulment action against the other party if the
incapable party was either unaware of the incapacity at the time of the
marriage or did not know it was incurable. The incapable party must
commence the annulment action within five years of the marriage.

(e) Consent by Force, Duress, or Fraud

A party may maintain an action to annul the marriage anytime
when that party’s consent was obtained by force, duress, or fraud. A par-
ent, guardian, or relative of the person whose consent was obtained by
force, duress, or fraud may maintain an annulment action during the
spouse’s lifetime.

An action to annul a marriage on the ground that consent was ob-
tained by fraud must be brought within the time limits for enforcing a
civil remedy.

A marriage may not be annulled on the ground of force or duress
if both parties to the marriage voluntarily cohabited as husband and wife
anytime before the commencement of the divorce action. A marriage
may not be annulled on the ground of fraud if the person whose consent
was obtained by fraud voluntarily cohabited with the other party as hus-
band and wife after discovering the fraud.

A successful action for an annulment on the ground of fraud might
occur when the plaintiff agreed to the marriage based on a lie about the
defendant’s life or the defendant’s aspirations for the future inducing the
plaintiff into marrying the defendant based upon the fraud. Lies may in-
clude property ownership, parental status, or the desire to have children.
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(f) Incurable Mental Illness for Five Years

Either spouse may maintain an action to annul the marriage if one
of the parties has been incurably mentally ill for five years or longer.

In addition to satisfying the criteria of one of the situations men
tioned above, the plaintiff must meet the two requirements set out by
DRL § 144.

The first requirement under DRL § 144 is that the plaintiff prove
that the parties have not been cohabitating. This requirement is altered
for an annulment action on the ground that a party was mentally ill. For
this ground, the plaintiff may prove instead that the mental illness still
continues.

The second requirement under DRL § 144 is corroboration of the
facts in support of an annulment. A declaration by either party is not suf-
ficient; the parties may not include any hearsay statements in their affida
vits. Consider, for example, that a plaintiff files for an annulment on the
basis of consent by fraud because the plaintiff alleged that the defendant
told the plaintiff before getting married that the defendant wanted to
have children. To satisfy DRL § 144’s second requirement, the plaintiff
must submit a corroborating affidavit reflecting a conversation that took
place before the marriage during which the defendant said he wanted to
have children and narrating a conversation that took place after the mar
riage, during which the defendant admitted it was a lie.

Additional Requirements if the Parties have Children

When there are children of the marriage, the plaintiff’s submission
must articulate in the Summons with Notice or Verified Complaint the
terms for child custody, child support, and visitation

(1) Child Custody

The court may award custody until the child is 18 years old. There
is no presumption of custody. The child’s name must be consistent
throughout the papers, and the date of birth must be set forth. A child
born before the parties’ marriage requires one of the following: an ac-

knowledgement of paternity in the form of an affidavit by the father or a
birth certificate, a waiver from the defendant, or a Family Court order of
filiation. Proof of a DNA test is insufficient proof at this phase of litiga-
tion.

The court may award custody only if the child is residing within
the State of New York. This is a strict rule. It applies even if the child
lives in a state near New York. If the child does not live in New York, the
divorce judgment will state: “No determination is made as to custody be-
cause the child does not reside in New York.”

There are different types of custody. The parents may choose to
leave the child in the sole custody of one parent or to have joint physical
custody over the child. Generally, the court will not award joint physical
custody if one of the parties has a history of domestic violence.

The parties may also decide between sole legal or joint legal cus-
tody. For sole legal custody, only one parent makes the decisions regard-
ing the child’s health education and welfare. For joint legal custody, the
decision-making process is the responsibility of both parents.

An Agreement between the parents is necessary to award joint
physical or legal custody. The parties’ affidavits are not sufficient. If the
parents wish to have joint legal custody, the Agreement must set forth at
least in general terms what kind of decisions are subject to joint custody.
The type of decisions may include the child’s health, education, religion,
and general welfare, among others.

Some courts will not grant joint legal custody unless the parties’
Agreement includes tie breakers in the event that the parents fail to agree
on a particular decision. A tie breaker might be that one parent will al-
ways have the final say. Another tie breaker might be that a third person
makes the decision. For example, the school principal may make
education-related decisions, and a physician might have the final say on
health matters. The parents may also agree to divide the decision-making
according to zones or spheres of influence. For example, the Agreement
might state that the mother will decide health issues while the father will
make education-related decisions. Mediation or going to court can be tie
breakers. Custody determinations, however, cannot be the subject of an
arbitration decision.
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If the parents have two or more children, the parents may agree to
split custody. The parties must enter into an Agreement stating which par-
ent will have custody of which child or children.

When the parties have unemancipated children, the court will per-
form a domestic-violence-registry check on both parties as required by
DRL § 240. The background check can lead to several possible results.
The most straightforward result is when there is no record.

The Section 240 search may yield a few results with the same
name or date of birth as the person searched. If there is an affidavit by
the person searched denying the record, the court has several options:
The court may rely on the affidavit but mention the findings in the judg-
ment, the court may require the person to come to court and answer ques-
tions, or the court may request that the parties submit additional docu-
mentation.

The last possible result of a background check occurs when there
is a record. In this case, the name, date of birth, and the offense commit-
ted match the person being searched. The court may mark the papers
seeking custody to the offending party as defective even if there is an af-
fidavit denying the record. Additional documents will likely be required,
and it is possible that the action may referred for a hearing on the issue
to determine custody and visitation.

If the defendant is in default, the court will not award custody to
the defendant unless an agreement specifically provides for custody or a
Family Court Order awarding custody to the defendant.

(2) Visitation

The court will never sign a judgment that directs “no visitation
rights.” If the parties do not provide for visitation in the divorce papers,
the court may order in the judgment that “Visitation is left to further writ-
ten agreement of the parties or decision of a court.”

(3) Child Support

In the New York State Supreme Court, the award of child support is gov-
erned by DRL § 240(1)(b), referred to as the Child Support Standards Act
(CSSA). Although both parents are responsible for their share of the total statu-
tory child support requirement, the non-custodial parent must pay his or her pro
rata share of the total child support obligation to the custodial parent. If the
child(ren) reside with neither parent, both parents must pay their pro rata share
of the total child-support obligation to the residential caretaker.

The statute establishes that the presumptively correct amount of
child support is calculated as percentage of the parties’ total combined
adjusted gross income. The percentage is defined by the statute as 17%
for one child, 25% for two children, 29% for three children, 31% for
four children, not less than 35% for five children, and for more than five
children payment is set at the court’s discretion. Once the total child sup-
port obligation is calculated, each parent’s pro rata share of the total
child support is calculated by comparing the individual parent’s income
to the total combined income of both parents. The non-custodial parent
is ordered to pay his or her pro rata share of the child support to the cus-
todial parent.

The parties’ annual adjusted gross income used to calculate child
support is defined as the annual gross income minus certain deductions,
which include certain expenses for investment income and unreimbursed
business expenses that do not reduce personal expenditures, alimony or
maintenance actually paid to former spouse if properly drafted and pursu-
ant to a court order, alimony or maintenance paid to the other parent pur-
suant to a court order or proper Agreement, child support actually paid to
other children whom the parent is legally obligated to support, supple-
mental security income, New York City or Yorkers income or earning
taxes actually paid, and Federal Insurance Contribution Act (FICA)
taxes.

Child support must be paid until children are emancipated by either
reaching the age of 21 or earlier by some other emancipating event such as mar-
riage, death, joining the armed forces, getting a job so as to be economically
self-sufficient, or permanently moving out of the marital residence. The court
always awards child support, even if unlike an award of custody, the child re-
sides outside New York State. The plaintiff must serve the defendant with the
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Child Support Standards Chart (Guidelines), and the defendant’s affidavit or
the affidavit of service must state that the defendant was served. If the defen-
dant is not served with the Child Support Standards Chart, the court will mark
the papers defective.

The correct child support obligation for the non-custodial parent is best
calculated by using the Child Support Work Sheet (UD-8.pdf) provided on the
court’s Web site. This form is accompanied by a full set of clear instructions.
The form must be included with the uncontested-divorce submission.

After completing the Child Support Worksheet, the plaintiff must also
complete and submit the UCS-111 Child Support Summary Form. This form is
not kept with the court file but is used by the State to gather statistical informa-
tion maintained in confidence. The non-custodial parent may also submit an
Application for Child Support Services on form LDSS 4882 and the Support
Collection Unit Information Sheet (UD-8a.pdf) as required by DRL § 240(1).

The parties may enter into a Child Support Agreement. The Agree-
ment must acknowledge the Child Support Standards Act, DRL § 240.
Just like the Child Support Worksheet, a Child Support Agreement must
set forth the presumptively correct child support stating the custodial and
non-custodial parents’ individual income, the combined parental annual
income, and the applicable child-support percentage. The parents must
show in their divorce papers how they calculated the child-support
amount under the statute to arrive at the presumptively correct support.
The parties may deviate from the applicable child-support amount by ei-
ther an upward or downward deviation, but they must justify the devia
tion with respect to the best interest of the children. If the amount is low,
the court might conduct a hearing or reject the proposed child-support
order.

If the non-custodial parent’s income falls below the poverty level
(currently less than $11,770 a year), the court may not order more than
$300 a year ($25 a month) for child support regardless of the number of
children. The parties, however, may still enter into an agreement for an
upward deviation. If the agreement is bona fide, the court will grant the
deviation.

The net income remaining after subtracting the child-support obli-
gation from the party’s annual income is called the self-support reserve.

In New York, the self-support reserve is currently set at $15,890. If the
non-residential parent’s net annual income falls below $15,890 but re-
mains greater than or equal to $11,770, the court will order child support
in the amount of $600 per year ($50 per month).

Obtaining the Forms

It is strongly recommended that divorcing spouses each separately
consult an attorney familiar and with issues related to a legal separation
and divorce. But a spouse who files for an uncontested divorce need not
always hire an attorney, or engage a paralegal or some travel-agency-
style divorce mill, to fill out the paperwork required to get divorced. It is
easier than you might imagine to file an uncontested divorce on your
own. All the required forms are available in pdf and wpd format on the
New York State Unified Court System’s Web site at
https://www.nycourts.gov/divorce/divorce_withchildrenunder21.shtml.

Thorough instructions provided alongside each form on the Web
page explain, line by line, how to enter your information onto the form.
The instructions are complete and include examples and practice tips. In
addition to the required forms with individual instructions, each step of
the uncontested-divorce procedure, from gathering your information
onto the form to proceeding with the action, is clearly explained on the
court’s Web site at
https://www.nycourts.gov/divorce/pdfs/Divorce-Packet-Instructions.pdf.

Parties who do not have children under 21, have settled all marital
property issues, and are filing for divorce on the no-fault ground that the
relationship has broken down irretrievably for at least six months (Do-
mestic Relations Law (DRL) § 170(7)) can use the DIY (do it yourself)
online interactive program to prepare the documents for submission.
This program is available at
https://lawhelpinteractive.org/Interview/Generatelnterview/2427/engine.

Filing Fees

To commence the action, you will need to buy an index number
for $210. The Note of Issue together with a Request for Judicial Interven-
tion (RJI) costs $125. Certified copies of the Dissolution of Marriage or
the Divorce Judgment require additional fees. A plaintiff who does not
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have the means to pay the fees associated with filing for an uncontested
divorce may apply to have the fees waived. To request a fee waiver, an
applicant must file with the County Clerk’s Office an Affidavit in Sup-
port of Application to Proceed as a Poor Person and a proposed Poor Per-
son Order along with filing the Summons with Notice or Summons and
Verified Complaint. Both these forms are found on the court’s Web site.

To qualify for a fee waiver, applicants are required to detail their
sources of income and state how much they earn. Applicants must also
describe their property and its value and mention any earlier request for
the same or a similar relief. They must sign the Aftidavit, and the signa-
ture must be notarized.

Submitting the Papers

Parties must submit specific papers to obtain an uncontested di-
vorce in New York State. The information stated throughout the docu-
ments submitted must be consistent. If the parties leave any inconsis-
tency unexplained, the Supreme Court Justice or Special Referee review-
ing the papers may deem the submission defective and either return the
papers for correction or dismiss the entire case.

This section will review the documents submitted in most
uncontested-divorce applications. Some documents are mandatory, re-
gardless of the parties’ circumstances. Others, such as documents relat-
ing to children or to an agreement between the parties, are required only
if the circumstances of the case mandate it. All the forms are numbered
or titled as they appear on the court’s Web site.

The forms do not need to be placed in any specific order within
the application, but we advise you to place the papers in the order listed
in this article.

(1) Mandatory Papers
(a) Note of Issue (Form UD-9)
The Note of Issue is the first paper the court sees when it opens an

uncontested-divorce application. It serves as a sort of cover page for the
application. The Note of Issue alerts the court that no more documents

will be submitted or issues to be resolved and that the matter is ready to
be placed on the uncontested divorce calendar for determination. The
plaintiff can fill out the Note of Issue only after serving the papers on the
defendant and should state whether the defendant appeared or whether
the case can proceed on the defendant’s default or on the parties’ Agree-
ment.

(b) Request for Judicial Intervention (Form UD-13) and Addendum (Form

840M)

The court uses the RJI to assign the parties’ case to a Justice or
Special Referee for review and judgment. Every application for an un-
contested divorce must include an RJI showing that the RJI fee was paid.

An Addendum to the RJI (Form 840M) must be added when the
case involves children under 18. The Addendum serves to further iden-
tify the children. The Addendum can also be used to provide additional
information about the parties, such as prior names and addresses.

(c) Part 130 Certification (Form UD-12)

The application must contain a signed Certification under Rule of
the Chief Administrator of the Courts 130-1.1(c) that none of the papers
served, filed, or submitted to the court in this divorce action are frivo-
lous.

(d) Summons with Notice (Form UD-1) or Summons with a Verified Com-

plaint (Form UD-1a)

The plaintiff commences the action by purchasing an index num-
ber at the office of the County Clerk and filing a Summons with Notice
or a Summons with a Verified Complaint. The Summons must clearly
display “Action for Divorce” or “Action for Annulment.”

The Summons with Notice notifies defendants that they are being
sued for divorce, the additional relief sought, and that they must respond
to the Summons within 20 days. The defendant may not be served on a
Sunday but may be served on a holiday. Special rules apply to defen-
dants in the military.
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The plaintift must state the grounds for the divorce in the Sum-
mons. If children are involved, the plaintiff must request that the court
award child support and custody as ancillary relief. Detailed relief is not
required. Simply stating “custody and child support to defendant” is sufti-
cient to provide notice of the relief sought. If the Summons does not
seek any relief, the court will ask the plaintiff to prepare and file and
serve an amended Summons.

(e) Notice of Automatic Orders

The Notice of Automatic Orders is provided with the list of forms
on the court’s Web site. The plaintiff need not fill out anything on this
form notice. The plaintiff must, however, serve the defendant with the
Notice of Automatic Orders. An affidavit of service or defendant’s
waiver must reflect that service was made.

(f) Notice Concerning Continuation of Health Care Coverage

DRL § 255(1) requires the parties to be notified that they will no
longer be eligible for coverage by their spouse’s health plan once the di-
vorce judgment is signed. The form text of this notice is provided with
the list of forms on the court’s Web site. The parties do not need to fill
out anything on the Notice Concerning Continuation of Health Care Cov-
erage form, and an affidavit of service or the defendant’s waiver must
reflect that this notice was served on the defendant.

(g) Verified Complaint (Form UD-2)
The divorce application must contain a Verified Complaint.

In the Verified Complaint, the plaintiff states the basis for the New
York State Supreme Court’s jurisdiction over the parties and over the di-
vorce action. The plaintiff must also note where and when the parties
were married and whether their marriage was performed in a religious or
a civil ceremony. The plaintiff must include the parties’ addresses. If the
parties have children, the plaintiff must identify their names, date of
births, and addresses.

The Veritfied Complaint must contain each party’s Group Health
Plans. If the parties are not covered by any health plans, the plaintiff
must write “Not Applicable.” The plaintiff must also indicate the
grounds for the divorce and, depending on the grounds, allege the basis
in facts to establish the plaintiff’s entitlement for a judgment of divorce.
At the end of the form, the plaintiff must state the different types of re-
lief sought. The plaintiff must identify the ancillary relief requested. The
plaintift can waive distribution of marital property or check the box indi
cating that marital property must be distributed according to the parties’
stipulation attached to the divorce application. The plaintiff must sign
the Verified Complaint under oath before a notary public.

For any form requiring notarization, the notary public must set
forth the notary’s license number, date of expiration, and the county
where the notary is qualified. The county where the document is sworn
to and notarized must be printed on the document and may be different
from the county where the divorce action is brought.

If an attorney represents the plaintiff, the attorney will draft a Veri-
fied Complaint using only relevant information from the form. The attor-
ney may add other requests for relief, including that Family Court has
concurrent jurisdiction and that the parties do not require maintenance or
payment for counsel and experts’ fees. The plaintiff’s attorney must also
sign the Verified Complaint, but the attorney’s signature need not be nota-
rized.

(h) The Defendant’s Affidavit (Form UD-7)

An uncontested-divorce application may include an affidavit from
the defendant. The defendant’s affidavit is the lynchpin of a quintessen
tial uncontested divorce. The defendant’s affidavit signals to the court
that both parties agree to the divorce and asks the court to issue its final
decree and judgment on terms stated in the submissions. The defendant
may merely acknowledge the plaintiff’s demands or reference the party’s
Stipulation or a Separation Agreement to be incorporated by the court as
the terms for dividing marital property, spousal support, and child cus
tody and support. The defendant should acknowledge the alleged
grounds for the divorce and whether the defendant is currently a member
of the military service.
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Generally, a defendant submitting an affidavit will waive service
of all further papers except for a copy of the final judgment of divorce.
The defendant, however, may request service of some or all the other
documents related to the divorce action, such as Note of Issue, Request
for Judicial Intervention, Barriers to Remarriage Affidavit, Proposed
Judgment of Divorce, Proposed Findings of Facts and Conclusions of
Law, Notice of Settlement, Qualified Medical Child Support Orders, and
Qualified Domestic Relations orders, if any. If the parties were married
in a religious ceremony, the defendant can waive the requirement that
the plaintiff file a Statement of Removal to Barriers to Remarriage.

When the parties have children under 21, the defendant must in-
clude additional statements and acknowledgements in the affidavit. Ide-
ally, the defendant should acknowledge the provisions agreed upon for
child support. At a minimum, the affidavit must acknowledge service of
the Child Support Standard Chart. Receipt of the Child Support Standard
Chart may also be acknowledged in a Stipulation or Separation Agree-
ment, if there is one. Defendants who are the custodial parents should
also indicate whether they decline or request child-support payments to
be processed through New York’s Support Collection Unit.

The defendant must also state whether an order of protection has
been issued against the defendant or in the defendant’s favor, for the chil-
dren, or for a member of the defendant’s household. This must be done
even if the order of protection is not related to the plaintiff or the chil-
dren. The defendant must list all docket numbers and counties that is-
sued the orders. The defendant must also mention whether the defendant,
the defendant’s children, or the spouse have been named in a child-abuse
or -neglect proceeding. The defendant must further state whether the de-
fendant is registered under the New York State Sex Offender Registra-
tion Act.

If the defendant includes a statement admitting service of the Sum-
mons with Notice or Verified Complaint, the Notice of Automatic Or-
ders, the Notice Concerning Continuation of Health Care Coverage, and
any other document such as the Child Support Standard Chart, then sub-
mitting a separate Affidavit of Service for these documents is no longer
required. The defendant’s affidavit serves as proof of service and in-
cludes a statement of the date the defendant received service of these
documents. If, however, the plaintiff’s submission does not contain an

affidavit from the defendant, the plaintiff must include an Affidavit of
Service of the Summons with Notice or Verified Complaint, Notice of
Automatic Orders, Notice Concerning Continuation of Health Care Cov-
erage, and any other document required to establish the court’s jurisdic-
tion over the defendant in the event of the defendant’s default.

The last page of the defendant’s affidavit form also provides help-
ful notes to help a defendant complete the form.

(i) Affidavit of Service (Form UD-3)

A third party to the divorce action must serve the Summons with
Notice or Summons and Complaint along with other required notices
and documents on the defendant. The court’s Web site provides the Afti-
davit of Service form that must be filed once service is completed.

The process server must carefully complete the Affidavit of Serv-
ice and must state expressly which papers were served: the Summons
with Notice or the Summons and Verified Complaint and any other pa-
pers, such as the Notice of Automatic Orders and the Notice of Continua-
tion of Health Care Coverage. If the parties have children, the defendant
must be served with the Child Support Standards Chart. A defendant is
in default if the defendant does not answer a Verified Complaint or ap-
pear in the action pursuant to the Summons with Notice within 40 days
after service is complete.

Process servers must explain how they acquired knowledge of the
defendant. Knowledge can come from a personal relationship. For exam-
ple, the process server might have been friends with the defendant for
many years, or the defendant might be the process server’s brother or
sister-in-law. Process servers may also show knowledge of the defendant
by stating that they compared the defendant with a photograph the plain-
tiff provided. The photograph must be attached to the Affidavit of Serv-
ice. The plaintiff may accompany the process server and point out the
defendant. Another way to prove knowledge is for the process server to
ask the defendants whether they are the person named in the Summons
and whether they admit to being that person.

The Affidavit of Service must include the description of the person
served. The process server must state the defendant’s gender, height, and

32




weight. The process server must also indicate the defendant’s skin color,

hair color, and any other identifying feature. If the process server identi-
fied the defendant using a photograph, the photograph must be attached

and be consistent with the defendant’s description. Failure to attach the

photograph will result in the papers being marked “defective.” The proc-
ess server must also inquire about the defendant’s military status.

The process server must sign the Affidavit of Service under oath
before a notary public. An affidavit of service may be sworn to after the
date of service and in a county different from where service was made.

CPLR 308(1) provides that personal service upon a defendant in a
matrimonial action may only be made by “by delivering the summons
within the state to the person to be served.” Any other method of service
of process in a matrimonial action may be made only pursuant to a court
order in accordance with DRL § 232(a). In other words, the defendant
must be served directly. Service on a person of suitable age and discre-
tion, an agent, or nail and mail are not effective to commence a divorce
action without a court order permitting alternative service.

(j) Affirmation/Affidavit of Regularity (Form UD-5)

The Affidavit of Regularity is certification that the plaintiff’s or the plain-
tiff’s attorney’s papers in the final submission are not frivolous as defined Rule
130-1.1(c) of the Rules of the Chief Administrator of the Courts.

The Affidavit of Regularity must state which papers were served
on the defendant and whether the process server served the defendant
within or outside the State of New York.

The Affidavit of Regularity must indicate whether the defendant has ap-
peared or has defaulted. The Affidavit of Regularity must be dated after the
date of the defendant’s affidavit or, in the case of defendant’s default, after the
time given to the defendant to respond. The Affidavit of Regularity may not pre-
date a default.

A self-represented plaintiff must sign the Affidavit of Regularity;
the plaintiff’s signature must be sworn and notarized. An attorney who
represents the plaintiff may sign an affirmation.

(k) The Plaintiff’s Affidavit (Form UD-6)

The plaintiff’s affidavit essentially mirrors the Complaint. The
main difference is that the plaintiff’s affidavit is executed after defendant
is served, so that the affidavit may address whether defendant appeared
in the action, submitted an affidavit, or 1s in default. In addition, the
plaintiff’s affidavit may reference the terms of a Stipulation or Separa-
tion Agreement the parties executed after the action was commenced.
Terms of the divorce that were negotiated after the action was com-
menced could not have been part of the initial pleadings but may now be
presented for incorporation into the court’s judgment. As such, the pri-
mary function of the plaintiff’s affidavit is to convey to the court the
plaintiff’s sworn statement of the facts upon which the court may find
venue and jurisdiction over the parties, statutory grounds on which the
court may grant a divorce, and the statutory or stipulated terms to be in-
corporated into the final judgment relating to such ancillary matters as
property division, spousal support, child support, custody, and parenting.
The Court’s Web site provides detailed instructions to help a plaintiff
complete each line item, or field, on the plaintiff’s affidavit form and to
determine which questions apply to each individual case.

() Findings of Fact and Conclusions of Law (Form UD-10)

The factual documents and sworn statements submitted with the
uncontested divorce package belong exclusively to the parties. The court
may not alter or edit these documents. But the Findings of Fact and Con-
clusions of Law and the Judgment of Divorce are two documents that
belong exclusively to the court. Simply stated, the Findings of Fact and
Conclusions of Law is the document in which, after reviewing the plain-
tiff’s entire submission, the Justice or Special Referee sets forth the facts
and legal basis found in the submission to justify granting a judgment of
divorce and awarding the requested ancillary relief, if any. This docu-
ment presents the court’s reasoning behind its final judgment. The plain-
tiff is required to submit a proposed draft of this document, which the
Justice or the Special Referee may edit and, if the submission is com-
plete and correct, sign.

The Findings of Facts and Conclusions of Law must spell out the
facts consistent with the documents submitted. In preparing the Findings
of Facts and Conclusions of Law for the court to sign, the plaintiff may
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not add new facts not supported by the parties’ sworn statements or statu-
tory dictates. If the court cannot find within the submitted document the

facts and legal basis required to support its authority to grant the re-
quested judgment, the submission will be found defective and either re-
turned to the plaintiff for correction. If the defect is beyond correction,

the case can be dismissed entirely.

Accordingly, careful attention should be given to preparing the pro-
posed Findings of Fact and Conclusions of Law to assure that the pro-
posed facts and law is supported by the other documents submitted. The
Findings of Fact and Conclusions of Law are reviewed carefully. If all
the requirements of the submission are satisfied, the document will
signed by a Supreme Court Justice or a Special Referee.

(m) Divorce Judgment (Form UD-11)

The plaintiff is required to submit a proposed judgment of divorce for
the Justice or Special Referee to sign. Based on the Findings of Fact and Con-
clusions of Law, the judgment is the final decree of the court to dissolve the
marriage and the final judgment granting ancillary orders to direct the distribu-
tion of marital property, spousal support, child custody and support, and any
other relief the court deems just and proper.

The judgment to dissolve the marriage is one in equity and thus
must state that it is “Ordered, Adjudged, and Decreed” that the plaintiff’s
application for divorce against the defendant is granted and that the mar-
riage between the parties is dissolved. The judgment may indicate that
the defendant or the plaintiff is authorized to resume use of any prior sur-
name. The judgment must state the ground for divorce.

If the parties have children who reside in New York, the judgment
determines custody and provides the children’s names, dates of birth,
and social-security numbers. The judgment directs payment of child sup-
port and may also order visitation for a noncustodial parent. A divorce
judgment may not order that there shall be no visitation for the noncusto-
dial parent. If child support applies, the judgment must state the amount
one party must pay to the other and the frequency of those payments.
The divorce judgment must mention any existing court order regarding
custody, visitation, maintenance, or counsel and expert fees. Mainte-

nance, commonly called “alimony” outside New York, will not be
awarded without an agreement.

The judgment must also reference any settlement agreement the
parties have entered into and the agreement’s date. The judgment must
order that the parties” Agreement is incorporated into the judgment by
reference and that it shall survive and not merge into the judgment. A
copy of the agreement must be submitted with the papers.

A default judgment must include an order directing service of the
judgment upon the defendant, such as: “Ordered and adjudged that the
defendant shall be served with a copy of this judgment, with notice of
entry, by the plaintiff within 20 days of entry, and the plaintiff shall file
proof of such service with the County Clerk.”

If the court marks the papers defective, the matrimonial support
office will advise the parties by a postcard that must be included when
filing the papers. If the case is transferred to the contested calendar, the
transfer order will usually set forth that the payment of fees is waived so
that the parties do not have to pay twice to file for the same divorce ac-
tion.

Attorneys make common mistakes by including extraneous lan-
guage when they draft a client’s divorce judgment. For example, some
proposed judgments set forth that the Supreme Court has exclusive juris-
diction over the matter. The court will strike this statement because Fam-
ily Court also has jurisdiction over many post-judgment issues. Another
common mistake is to state that the County Clerk should seal the divorce
file. Divorce files are not sealed, although they are protected from view
by the general public. The court will cross out this statement.

The divorce judgment is dated and signed by a Supreme Court Jus-
tice or a Special Referee.

(n) New York State Department of Health Certificate of Dissolution of
Marriage

The New York State Department of Health Certificate of Dissolu-
tion of Marriage form is available on the court’s Web site. The plaintiff
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must complete the form and submit it to the County Clerk’s Office along
with the other papers in the submission.

The plaintiff is not required to fill out the section entitled “Confi-
dential.” This section includes such information as the parties’ race, num-
ber of marriages, and education level.

(o) Postcard

The plaintiff or the plaintiff’s attorney must submit a postcard
with the filed divorce papers. The postcard form is available on the
court’s Web site. The court uses the postcard to notify the plaintiff of the
case status. The postcard must be self-addressed and properly stamped.
The postcard must also include the name of the case and the index num-
ber.

(2) Additional Papers

An uncontested divorce application may contain additional papers,
depending on the parties’ situation.

(a) Separation Agreement

If the parties entered into a separation agreement before filing for
divorce, or have a prenuptial agreement that resolves some or all the par-
ties’ issues, the plaintiff must attach the document to the papers submit-
ted to the court. The separation agreement must be signed and acknowl-
edged by both parties in the presence of a notary public in a manner that
allows a deed to be recorded.

(b) Child Support Worksheet (Form UD-8)

If there is no agreement between the parties, the plaintiff must sub-
mit a Child Support Worksheet when the parties have unemancipated
children.

The plaintiff must fill out the different amounts listed on the Child
Support Worksheet, including the plaintiff’s and the defendant’s respec-
tive gross income and any additional income they may receive. Once

completed, the Child Support Worksheet calculates the amount of child
support the non-custodial parent must pay the custodial parent.

A complete explanation and examples of how child support is cal-
culated in the “Computation” section of “Child Support” is provided in
the form’s instructions found on the court’s Web site.

(c) Support Collection Unit Information Sheet (Form UD-8a)

This form is available to the custodial parent to request the help of
the New York Child Support Collection Unit to administrate the collec-
tion of child support from the noncustodial parent.

(d) Qualified Medical Child Support Order (Form UD-8b)

The Qualified Medical Child Support Order is available on the
Court’s web site. This order mandates that one of the parents enroll the
parties’ children under that person’s health-insurance plan.

The person legally responsible for providing health insurance to
the children must serve a copy of the Qualified Medical Child Support
Order on his or her employer.

(e) Family Court Order

The parties must submit any Family Court Order with their divorce appli-
cation papers. A Family Court Order can be issued on many matters, including
child custody, child-support computation, and ancillary issues. The Order must
be certified. Any Order with respect to support may not be more than three
years old.

(f) Statement of Removal of Barriers to Remarriage (Form UD-4)

If the parties were married in a religious ceremony by a clergy-
member, minister, or a leader of the society of ethical culture, the plain-
tiff must file a sworn Statement of Removal of Barriers to Remarriage
and an Affidavit of Service (Form UD-4a). By this statement, plaintiffs
swear that they have taken all the steps within their power to remove all
barriers to the defendant’s remarriage or that the defendant has waived
that requirement in writing.
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Michael N. Marks is a New York attorney practicing commercial and

(g) Notice of Entry (Form UD-14) matrimonial law. After graduating from Benjamin N. Cardozo School of Law,
Mr. Marks spent about 17 years as a divorce and family mediator. For the past
This document need not be submitted. The plaintiff may mail a No- three years, he served as a senior court attorney in New York County for Acting
tice of Entry to the defendant to notify the defendant that the court has Supreme Court Justice James E. d’Auguste.
entered the divorce judgment between the parties. The plaintiff must at-
tach a copy of the divorce judgment to the Notice of Entry and indicate Hon. Gerald Lebovits is an Acting New York State Supreme Court Jus-
in which county the divorce judgment was entered and on what day. tice in Manhattan and an adjunct professor of law at Columbia, Fordham, New

York University, and New York Law School.
(h) Child Support Summary Form (UCS-111)

If the parties have children, the Child Support Summary Form is a
mandatory form the plaintiff must complete and submit with the rest of
the divorce papers. The Unified Court System is required by law to col-
lect child support data in divorce actions. The information the plaintiff
provides in the Child Support Summary Form is used for statistical pur-
poses only. The Child Support Summary Form is available on the court’s
Web site.

CONCLUSION

For many, going through a divorce is one of life’s most difficult events.
Filing for an uncontested divorce, especially a no-fault divorce, is far easier,
less costly, much quicker, and less traumatic than litigating in court. The forms
and informative instructions provided on the New York State Court’s Web site
will help pro se litigants and attorneys properly complete the form documents
required to file for an uncontested divorce. The authors hope that this article
offered some insights and much encouragement to consider filing for an uncon-
tested divorce as a beneficial process for parties seeking to dissolve an un-
happy marriage that might otherwise culminate in a bitterly contested divorce.

Delphine Miller is an attorney licensed in New York and qualified in
France. She has a master's degree in English and American business law from
the Sorbonne (Paris, France) and an LL.M. from Whittier Law School in Cali-
fornia. Currently Justice Lebovits s judicial extern, she was Judge Jean-Claude
Antonetti’s judicial intern at the U.N. International Criminal Tribunal for the
Former Yugoslavia at the Hague, Netherlands. Ms. Miller is a former profes-
sional ice skater and a Theater on Ice National Champion of France.

36



	University of Ottawa Faculty of Law (Civil Law Section)
	From the SelectedWorks of Hon. Gerald Lebovits
	Fall September, 2015

	Uncontested Divorces in New York: Tips for Attorneys and the Self-Represented
	Fordham University School of Law
	From the SelectedWorks of Gerald Lebovits
	Fall September, 2015

	Uncontested Divorces in New York: Tips for Attorneys and the Self-Represented
	TheRCBA Fall 2015.pdf

