Columbia Law School

From the SelectedWorks of Hon. Gerald Lebovits

January, 2013

Drafting NY Civil-Litigation Documents: Part
21—Summary-Judgment Motions Cont'd

Gerald Lebovits

Available at: https://works.bepress.com/gerald_lebovits/218/
bepress™


https://works.bepress.com/gerald_lebovits/
https://works.bepress.com/gerald_lebovits/218/

JANUARY 2013
VOL. 85| NO. 1

Journal

'V
I W
X 3

Scaffold Law and the Also in this Issue
Evolution of Elevation



THE LEGAL WRITER

presented an overview of summa-

ry-judgment motions, discussing
the advantages and disadvantages to
moving for summary judgment, how
courts search the record, and the evi-
dence needed to support a summary-
judgment motion.

In this issue of the Journal, we
continue our overview of summary-
judgment motions. We’ll discuss the
burdens each party has in moving,
opposing, and cross-moving for sum-
mary judgment and how to compose
affidavits in support of and in opposi-
tion to a summary-judgment motion.

I n the last issue, the Legal Writer

The Plaintiff’s Summary-Judgment
Motion: The Burden of Proof

The Moving Party’s Burden

The moving party — the party mov-
ing for summary judgment — has the
initial burden of proof to establish,
with facts, each element of a claim or
counterclaim. Let’s assume that the
plaintiff is moving for summary judg-
ment. To prevail, the plaintiff must
show that it’s entitled to judgment as
a matter of law.l Exception: In some
actions — such as strategic lawsuits
against public participation (SLAPP
actions)2 and in limited cases involv-
ing licensed architects, engineers, and
landscape architects3 — the burden is
on the non-moving party in a summa-
ry-judgment motion.

If the moving party fails to show
evidence proving each element of a
claim or counterclaim — its prima
facie case — a court will deny the sum-
mary-judgment motion, even if the
non-moving party proffers no proof in
opposition to the motion.4
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The plaintiff also has the burden to
disprove the defendant’s affirmative
defenses.>

The Non-Moving Party’s Burden
As the defendant, you oppose the plain-
tiff’s summary-judgment motion by
submitting opposition papers. Don’t
assume that the court will deny the
plaintiff’s motion if the plaintiff fails to
prove its prima facie case. Explain in
your opposition papers how the plain-
tiff failed to prove its prima facie case.

After you’ve fully explained in your
opposition papers that the plaintiff
hasn’t met its initial burden, dem-
onstrate — with evidence — that a
triable issue of material fact exists.
Thus, explain to the court that a trial
is necessary.

If the plaintiff satisfies its initial
burden to establish, with facts, each
element of a claim or counterclaim,
the burden then shifts to you, the non-
moving party, to offer admissible evi-
dence showing “one or more disputes
of material fact.”¢ If you, the defen-
dant, meet your burden as the non-
moving party, a court will deny the
plaintiff’s summary-judgment motion.

To meet your burden as the non-
moving party, you need to do more
than just deny the facts in the plain-
tiff’s summary-judgment motion. Be
specific. Don’t just dispute facts for the
sake of disputing them. Don’t dispute
immaterial facts. The plaintiff’s facts
must entitle the plaintiff to a judgment.
The facts must be material.

Produce evidence — don’t just say
that evidence exists — to rebut the facts
and show that a trial is necessary. Don’t
be conclusory. Show; don’t just tell.

Don’t assume you’ll defeat the
plaintiff’s summary-judgment motion
by relying on facts in a new, unplead-
ed affirmative defense — a defense

Worthless is an affidavit
that doesn’t state the

affiant’s basis of
knowledge.

that wasn’t included in your answer.
To prevent problems with your
unpleaded defense, cross-move to
amend your answer to include the
new defense.” The court might con-
sider your unpleaded defense if the
defense doesn’t surprise or prejudice
the plaintiff and if both sides have an
opportunity to address the defense.8
Your defense must have merit, too.

The Defendant’s Summary-
Judgment Motion:
The Burden of Proof

The Moving Party’s Burden
Assume that the defendant is moving
for summary judgment. As the moving
party, the defendant must offer evi-
dence that negates the plaintiff’s claim.
The defendant has the initial burden of
(1) showing “[e]vidence of facts incon-
sistent with one or more prima facie
elements of plaintiff’s case; or (2) estab-
lishing, with facts, each element of a
complete defense or defenses.”®

In your motion, you may demon-
strate that the plaintiff has failed to
prove one or more of the prima facie

CONTINUED ON PAGE 58
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elements of its case. You need show
only that the plaintiff failed to prove
one of its prima facie elements.

As the defendant, you may obtain
summary judgment if you prove any
affirmative defense you’ve pleaded in
your answer. If the affirmative defense
comprises more than one element,
you’ll have to prove that there’s “no
triable issue of material fact as to each
element.”10

The Non-Moving Party’s Burden
Once the defendant meets its initial
burden on summary judgment, the
plaintiff may show material facts in
dispute, thus warranting a trial to
resolve those disputes.l! If the defen-
dant has proven in its summary-judg-
ment motion all the elements of an
affirmative defense, the plaintiff in its
opposition papers may submit facts
that “negate any single element of the
defense.”12 Don’t include speculation
or conclusions. Be specific.

More on Affidavits

In the last issue, the Legal Writer pro-
vided an overview of writing affi-
davits — the document practitioners
use most often to move for summary
judgment.

An affidavit is a legal, written docu-
ment in which the individual (the affi-
ant) attesting to the information in the
affidavit (the facts) swears under oath
and subject to the penalty of perjury
that the information in the affidavit
is true.

The first sentence of your affida-
vit should conform to the following:
“l, Jane Watson, being duly sworn,
state that the following is true under
the penalty of perjury.” The next sen-
tences should be contained in con-
secutively numbered paragraphs. Each
paragraph can have several sentences,
but the fewer the better. Write short
sentences and short paragraphs. Each
numbered paragraph should have one
unifying thought. Some believe that
each consecutively numbered para-
graph may contain one sentence only.
We disagree.
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Use affidavits persuasively to pres-
ent your version of the facts. Affidavits
allow you to piece together the facts
of the case in one document for the
reader that counts most: the court.
You may refer to other documents —
which you’ve attached as exhibits — in
the affidavit to substantiate the facts
of your case. In an affidavit, you can
point to and elaborate on the favor-
able facts about your case. Sometimes,
depending on your case, you might
also have to explain away the unfavor-
able facts in your case.

Writing and editing affidavits for
your summary-judgment motion can
be a time-consuming process. After
speaking with your client or witness
or expert, or all these individuals,
you'’ll need to capture the information
they’ve told you and create separate
affidavits. Submit the affidavits to each
affiant to make sure that the informa-
tion contained in the affidavit is cor-
rect. Make changes to the affidavit —
by adding or deleting information —
depending on the affiant’s suggestions
and edits. Ideally, you’ll want to do
several edits. Determine whether you
need to fill in any gaps in the evidence.
You determine the gaps in the evidence
on the elements of the claim(s) or
defense(s) and the corresponding facts
you’ll need to prove the elements of
the claim(s) or defense(s).

Write the affidavit in the first person
— from the affiant’s point of view.13
Typically, practitioners, not the affi-
ants themselves, write the affidavits in
support of their summary-judgment
motions. Practitioners do this because
most affiants aren’t lawyers familiar
with the elements of a case, don’t know
what’s relevant or irrelevant, and don’t
know how to write persuasively. The
attorney writing the affidavit should
try to make it sound as if the affiant
is speaking. If you make the affidavit
sound like a lawyer wrote it, the affi-
davit “will be less credible.”14

Attach relevant documents as exhib-
its. The affiant should refer to these
documents and explain them as if the
witness were testifying at trial. Doing
S0 is necessary because witnesses must
make the documents admissible as if

they were offered at trial. The Legal
Writer will discuss in greater depth in
the upcoming issue(s) the various doc-
uments you may refer to in your affi-
davits, such as examination before trial
(EBT) transcripts, business records,
and other documents.

Make sure that the affiant is avail-
able to work with you on writing and
editing the affidavit. You might need
to work around the affiant’s schedule.
You might need to submit supplemen-
tal, opposing, or reply affidavits to
address, explain, or include facts not
addressed, explained, or omitted in
your affiant’s affidavit. Some witness-
es might not want to cooperate with
you in this affidavit-writing process.
They might be non-parties who have
no stake in the outcome of the case and
don’t care whether you lose or win the
case. Anticipate these problems, and
plan accordingly.

The drafts you prepare with your
client are protected work product not
subject to disclosure. Non-client affiants
don’t have the same privileges. Your
communications with other affiants
might be subject to disclosure — infor-
mation your adversary might request
that you turn over.

Don’'t use form affidavits. What'’s
missing from form affidavits are the
specific, non-conclusory facts you need
to add about your case. Without sup-
port for the facts in the affidavit, you
might lose your motion. Besides, form
affidavits are replete with “legalistic
terminology, archaic verbiage, and
insider legal jargon.”15 If you must use
form affidavits, edit them to eliminate
the verbiage, jargon, and legalese. Tak-
ing the time to edit form affidavits will
pay dividends. Tailor each affidavit to
each case without resorting to cut-and-
paste jobs. Even if your firm prefers
the traditional legalese,1¢ advise your
supervisor or colleagues that “recent
research show[s] that a majority of
judges prefer a modern, direct writing
style without legalese.”1?

Change archaic language to plain
English. Here are some suggestions.18
“Duly sworn” becomes ‘“sworn” or
“under oath.” “Deposes and says”
becomes “states.” “Affirm” becomes



“state.” *“Herein” becomes “here” or
“in this affidavit.” “The undersigned”
becomes “me,” or use the name of
the person signing the affidavit. “Sub-
scribed” becomes “signed.”

You know the affidavit is older than
you are when you see this language at
the end of the affidavit: “Further Affi-
ant Saith Naught” or “Further Affiant
Sayeth Not.” Eliminate these expres-
sions. They’re peculiar and unneces-
sary. Just use “signed.”19

Don’t include legal arguments in
affidavits. Legal arguments have “no
evidentiary value.”20

But sometimes you’ll need to include
legal words or legal standards. For
example, you might want to have your
medical expert offer an opinion in terms
of a medical standard. That’s fine, so
long as you have your expert explain
things in non-conclusory English: “I
believe to a reasonable degree of medi-
cal certainty that Jane Watson did not
suffer a serious physical injury. The
only injury she sustained was a torn
toenail cuticle one centimeter long.”

CPLR 3212(b) provides that one of
the moving affidavits must include a
statement attesting to the validity of
the movant’s claim or defense or to the
invalidity of the other party’s claim or
defense. Also, “[t]he affidavit shall be by
a person having knowledge of the facts;
it shall recite all the material facts.”2!

Focus on material — instead of
immaterial — facts in your affidavits.
As we explained in the last issue, mov-
ing for summary judgment is appro-
priate when no dispute exists about
the material facts of your case. You
don’t want to confuse the court with
unimportant facts. Including immate-
rial facts will invite your adversary to
respond and will create confusion.

Because writing affidavits takes
time, know your time limit in mov-
ing for summary judgment. In the last
issue, the Legal Writer discussed some
of the time constraints you have in
moving for summary judgment.22

Know the specific court rules. If
you're submitting a summary-judg-
ment motion in the Commercial Divi-
sion Part in New York Supreme Court,
for example, the moving party must

submit a statement of material facts with
separately numbered paragraphs.z3 The
nonmoving party must provide a coun-
terstatement of material facts.

Some component parts of affidavits
are required. Some component parts
aren’t necessary, but litigators include
them out of tradition.24 Here are the
parts of an affidavit: (1) the caption;
(2) the affidavit’s title; (3) the state and
county where the affiant signed the
affidavit, (4) the affiant’s name and
qualifications in offering the informa-
tion contained in the affidavit; (5) the
basis for the affiant’s knowledge; (6)
the facts; (7) the signature line, includ-
ing the address and telephone number;
and (8) the jurat.2s

Under CPLR 2101, all court-filed
documents must contain a caption,
the attorney-of-record’s (or the pro
se litigant’s) indorsement (the name,
address, and telephone number of
the attorney of record or the pro se
litigant’s information if a party is
appearing pro se) and signature, and
a verification.26

The Caption

In preparing the affidavit for your
summary-judgment motion, use the
same caption you’ve used in the same
litigation to identify your case: Use
the caption you prepared for the
complaint or the answer. The caption
should be in the upper left-hand cor-
ner of the page. In the caption, “set[]
forth the name of the court, the venue,
the title of the action, the nature of the
paper and the index number of the
action if one has been assigned.”?7 If
you know the name of the assigned
judge or justice, include that informa-
tion as well.28 Sometimes you’ll get
an affidavit from a witness when no
litigation is pending in the case. In
that situation, you wouldn’t have or
need a caption.

The Title

Give the affidavit a title. The title
should identify the affiant. Examples:
“Affidavit of Adam Johnson”; “Affida-
vit of Clarissa Moses.” If you want to
be concise, cut out unnecessary words.
Better examples: “Adam Johnson’s Affi-

davit”; “Clarissa Moses’s Affidavit.” If
you're using the affidavit in support
of your motion or in opposition to
your adversary’s summary-judgment
motion, include it in the title. Example:
“Adam John’s Affidavit in Support
of Defendant’s Summary-Judgment
Motion.” Example: “Clarissa Moses’s
Affidavit in Opposition to Plaintiff’s
Summary-Judgment Motion.”

The State and County

Identify the state and the county where
the affiant signed the affidavit. In
archaic affidavits, you might see “s.s.”
to the right of the location. The “s.s.”
means “so sworn.”29 Eliminate it. It
adds nothing to your affidavit.

The Affiant’'s Name

and Qualifications

The opening lines of the affidavit
should identify the affiant’s name and
“qualifications to give the affidavit.”30
State that the affiant has personal
knowledge of the facts in the affidavit.
If any part of the affidavit is based on
the affiant’s information and belief,
state that the affiant believes the infor-
mation to be true and give the affiant’s
source of belief.

The Basis of the

Affiant’s Knowledge

You’ll need to show how the affiant
has “personal knowledge of the facts
stated in the affidavit.”31 Some prac-
titioners believe that it’s acceptable
to state in a conclusory way that the
affiant has personal knowledge of
the facts in the affidavit. Worthless
is an affidavit that doesn’t state the
affiant’s basis of knowledge. Explain
to those reading the affidavit — your
adversary, the court, other witnesses,
and other parties — why the affiant
knows what the affiant knows. You’ll
need to show the reader(s) how the
affiant is connected to the case.32 The
affiant might be, among others, a
person who signed the contract in dis-
pute, an eyewitness, an expert, or “the
custodian of the records the affidavit
proves up.”33

CONTINUED ON PAGE 60
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The Facts

The body of the affidavit contains
the facts. There’s no hard-and-fast
rule about the length of this section.
Include as many facts as you need
to support your motion or to oppose
your opponent’s motion and to win
the relief you’re seeking. But be con-
cise and succinct. Less is always more.

Some useful pointers:

1. Make sure that your facts sup-
port each legal element(s),
claim(s), or defense(s) you need
to advance.

2. For each separate part of your
facts, have separate headings
to help the reader understand
where you’re going.

3. Under each heading, start each
paragraph with a topic sentence
giving your point.

4. Tell the story chronologically.

5. Tell a story. Use story-telling
techniques to engage your read-
er.

6. Don’t throw in the kitchen sink.
Limit the atmospherics; get to
what’s relevant.

7. Use the key words your witness
used during your interview.

8. Limit your acronyms, and
explain them if you use them.

9. No legalisms.

10. Don’t be conclusory.

11. Your facts must be in admissible
form.

12. Use your specific facts to force
your opponent to rebut them in
its opposition papers or to con-
cede.

The Signature Line
The signature line is self-explanato-
ry. Have the affiant sign the affida-
vit. Type or print the affiant’s name
beneath the signature.34 Have the affi-
ant sign in front of a notary public.
Every paper you file with the court
— including affidavits — must con-
tain the name, address, and telephone
number of the attorney of record.3s
Parties appearing pro se must give
their name, address, and telephone
number on affidavits.36
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The Jurat
Jurat means “to swear.” By signing an
affidavit, the affiant swears to a notary
public that the affidavit’s contents are
true. Affidavits must be notarized. A
notary public must sign and stamp an
affidavit “[a]fter confirming the affiant’s
identity and watching the affiant sign
the affidavit.”37 Example: “Sworn and
signed before me, a notary public for
the State of New York, on November, 26,
2012.” Right underneath this, include a
line for the notary public to sign the affi-
davit. Underneath the signature, type
or print the notary public’s name. If you
don’t know the notary public’s name,
leave a space for the notary to write his
or her name. Not all affiants will sign
their affidavit in your office in front of
a notary public of your choosing. Also,
leave a space for the notary’s stamp
(or seal, if the notary is fancy). Most
notary stamps will indicate when the
notary’s commission expires. To ensure
that the notary public’s stamp includes
when the notary’s commission expires,
include the following language on the
affidavit: “My commission expires:
[date].” The notary can fill in the date.
If you submit an unnotarized affi-
davit to the court, a patient and under-
standing judge will allow you to correct
the error.38 But — surprise — not all
judges are patient and understanding.

Translator’s Affidavit

If the affiant does not speak English,
you’ll need an English affidavit and a
translator’s affidavit. At trial, a non-
English speaking witness may not give
testimony without an English transla-
tor. The translator helps the court, the
attorneys, the parties, and other wit-
nesses understand what the witness
is saying. The same concept applies to
summary-judgment motions. The evi-
dence you proffer in your motion —
your affidavits — must be in admissible
form. Under CPLR 2101(b), “[w]here an
affidavit or exhibit annexed to a paper
served or filed is in a foreign language,
it shall be accompanied by an English
translation and an affidavit by the trans-
lator stating his qualifications and that
the translation is accurate.” Without a
translator’s affidavit, a court will find

a witness’s English affidavit facially
defective and inadmissible.3%

In the upcoming issue(s) of the
Journal, the Legal Writer will also dis-
cuss, among other things, the various
nuances to putting together summary-
judgment motions, including writing
affirmations, opposing summary-
judgment motions, cross-moving for
summary judgment, and replying to
opposition papers. |

GERALD LeBovITs (GLebovits@aol.com), a New
York City Civil Court judge, teaches part time at
Columbia, Fordham, and NYU law schools. He
thanks court attorney Alexandra Standish for
researching this column. Judge Lebovits’s email
address is GLebovits@aol.com.
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