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Debra Pogrund Stark1 
Jessica M. Choplin2 

 
 

“The policy of the courts is, on the one hand, to suppress fraud and, on the other 
hand, not to encourage negligence and inattention to one’s own interests. The rule 

of law is one of policy. Is it better to encourage negligence in the foolish, or fraud 

in the deceitful?”).3  
 
 

 
Introduction 
 
 

Companies are well aware that when a consumer purchases a good or service 
from them, the consumer often has in fact relied upon the information provided to them 
by the company’s sales persons,4 and that sometimes these statements are in addition to 
or even inconsistent with what is in the contract.5  Notwithstanding this reality, it is 
common for the legal documents for the transaction to provide an acknowledgement from 
the consumer that the company and its sales people have made no representations to the 
consumers, other than what is contained in the contract (a “no representation/disclaimer” 
clause).6 The legal documents also sometimes further state that the consumer is not 
relying on any such representations (a “no reliance” clause) and will not bring any actions 
based upon any such representations (an “exculpation” clause).7  Companies add these 
clauses to their form contract to prevent consumers from later claiming that they were 
induced to purchase the product or service based upon statements made by the company’s 
salespeople that are inconsistent with or in addition to the terms of the contracts that the 
consumers signed at the time of the purchase.8 Legitimate companies use these clauses in 
their contracts to promote certainty in their contractual obligations and to avoid claims 
from consumers based upon the consumer’s faulty memory or fabrication.9 But 
unscrupulous companies (or companies with unscrupulous sales people) can use such 
clauses, if strictly enforced,10 as a bar to consumers bringing an otherwise valid claim of 
fraud.11 Indeed, when the court in Ginsburg v. Bartlett, as Trustee for Frederick H. 
Bartlett Realty Company,12 first encountered a “no reliance” type clause back in 1931, 
the court stated:  
 

“It is difficult to conceive that such a clause could ever be suggested by a party to 
a contract, unless there was in his own mind at least a lingering doubt as to the 
honesty and integrity of his conduct…Public policy and morality are both ignored 
if such an agreement can be given effect in a court of justice…Such a principle 
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would in a short time break down every barrier which the law has erected against 
fraudulent dealing.” 

 
Companies that supply goods and services to consumers argue that these clauses 

should be strictly enforced because the consumer is presumed to have read the contract,13 
(including the “no representation/disclaimer,” “no reliance,” and “exculpation” clauses) 
and if a consumer fails to read the contract that she signed and object to those clauses 
such action is unreasonable and imprudent and must be discouraged by the courts.14 
Consequently, consumers should not be allowed to bring an action for fraud based upon 
any alleged false statement or promise when the consumer signs a form contract 
containing these types of clauses.15  
 

The companies’ position enjoys some support under the common law action for 
fraud. In three-quarters of the states, a common law action for fraud requires that the 
person defrauded either “reasonably” rely or “justifiably” rely on the false statement.16 
This requirement has been interpreted by some courts to bar an action for fraud based 
upon a representation or promise made by a sales person if it is inconsistent with the 
terms of the contract or if the contract contains a “disclaimer” or “no reliance” clause.17 
Some courts have interpreted it to be unreasonable or unjustifiable for a consumer to rely 
on a parol false statement of fact when the contract, which the consumer could read or 
did read, contains a no reliance type clause or contains contradictory terms.18

 In addition, 
some courts have ruled that the parol evidence of the fraud can not be introduced in a 
common law action for fraud on the ground that the “causation” element (the requirement 
that the defendant’s false statement caused the plaintiff’s harm) should be based upon a 
policy determination by the court of the legal consequences of the alleged false statement 
rather than simply a “but for” factual type analysis of causation.19  
 

Although state consumer fraud statutes have been enacted to make it easier for 
consumers to bring a private fraud action than a common law action for fraud,20  and such 
statutes rarely explicitly require the showing of any reliance,21 courts in six of the states 
(Georgia, Indiana, Maryland, Michigan, Ohio, and Pennsylvania) have interpreted their 
consumer fraud statute’s causation element to require not only actual reliance, but also 
“reasonable” or “justifiable” reliance.22 While this approach to interpreting the consumer 
fraud statutes is currently followed by only a small minority of the states, the Civil Justice 
Task Force of the American Legislative Exchange Council, whose website identifies 
itself as the nation’s largest membership organization of state legislators that is non-
partisan (but in fact largely made up of Republican legislators), has unanimously adopted 
a model consumer protection act for states to follow that would require that the consumer 
prove that her reliance was “reasonable” in order to recover for fraud.23 
  

But what if it is fairly common for consumers not to read all of the terms of the 
form contracts that they are required to sign for a typical consumer transaction? If some 
consumers do not read all of the terms of the contracts they sign due to cognitive and 
social psychological impediments that unscrupulous companies take advantage of, is it 
still sound policy to bar fraud actions in this circumstance? Even if in some cases the 
consumer was simply failing to act in a prudent fashion, does the policy of promoting 
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certainty of contract and “discouraging negligence and inattention to one’s own 
interests”24 trump the policy of discouraging and remedying fraud?25   Finally, is it so 
much more likely that the consumer is lying rather than the sales person, when the 
consumer asserts that the sales person told her a false representation even when the 
contract contains a “no reliance” type clause,26 so that a court should bar the consumer 
from being able to bring in evidence of the alleged false statement?   
 

In this article we argue that the enforcement of “no reliance” and “exculpation” 
type clauses as an absolute bar to a fraud claim is only sensible in the context of a 
contract between two sophisticated parties in a commercial transaction where the parties 
are represented by attorneys who have engaged in negotiations over the terms of the 
contract.27 In that context, enforcement of these clauses to bar a claim of fraud could be 
consistent with the policy of promoting certainty of contract and preventing likely false 
allegations of fraud by placing primacy on the last written word of a document that has 
been scrutinized and negotiated.28 As the New York Court of Appeals in the Danann case 
stated in the context of a contract containing a specific no reliance type clause that 
expressly stated there were no representations made regarding operating expenses for the 
building, “To hold otherwise [i.e. to not enforce this specific type of “no reliance” clause]  
would be to say it is impossible for two businessmen dealing at arms’ length to agree that 
the buyer is not buying in reliance on any representations of the seller as to a particular 
fact.” 29 
 

However, we contend that the enforcement of such clauses to bar the bringing of a 
fraud claim in other contexts, in particular, consumer transactions where the consumer 
does not negotiate over the terms of the contract and is not represented by an attorney, is 
instead likely to grant a license to deceive to unscrupulous companies.30 We hypothesize 
that in this other context, consumers are far less likely to read and understand all of the 
terms of contracts, including the ones that are being raised as the basis to prevent the 
bringing of fraud claims, and that consumers instead principally rely on what they are 
told by sales people. We tested this hypothesis in a laboratory-based fraud simulation 
study and in a survey of consumers.   
 

Part I of this article analyzes the conflicting positions courts have taken and the 
competing policy considerations they have considered when ruling whether failure to 
read a contract should bar a party from being able to raise parol evidence in a fraud action 
(common law or statutory) when the contract contains contradictory terms or a no 
reliance type clause.31

 We also consider the situation where a consumer has read some, or 
all, of the contract, including the contradictory terms or non-reliance clause, and still 
proceeds to sign the contract and whether parol evidence would be admitted in this 
circumstance.32 The article also summarizes the general position adopted in each state on 
the kind of reliance that is required for a common law cause of action for fraud and under 
the consumer fraud statutes enacted in each state in a “Reliance Table” appended to the 
article to identify the states most likely to be in need of reform.    
 

Part II explores possible cognitive and social psychological reasons why 
consumers sometimes fail to read all or even any of the terms of the consumer transaction 
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documents they sign or fail to understand what they have agreed to even when they have 
read the documents before they sign them. The cognitive explanations explored include: 
(i) visual and comprehension challenges based upon the manner in which many form 
contracts are drafted, (ii) analytic deficiencies based upon schema deficits, (iii) positive 
confirmation biases, (iv) inability to imagine possible negative outcomes (i.e. the 
“availability heuristic), and (v) sunk cost effects. The social psychological explanations 
explored include: (i) misplaced trust in the defrauders based upon a variety of factors 
which create a strong motivation to trust which might be exacerbated when the consumer 
is of a lower socio-economic status, (ii) social norms not to read contracts in certain 
contexts, and (iii) a perceived (and often real) inability to negotiate the terms of the 
contracts. Part II also addresses why a consumer who has read the contract and 
discovered an important discrepancy between what the written contract states and what 
the consumer was told by the sales person still proceeds to sign the contract in spite of 
this discrepancy. While exploring some of these cognitive and social psychological 
challenges, the article will also note how certain published decisions appear to illustrate 
them.  
 

Part III presents a laboratory-based study simulating contexts in which people 
become victims of fraud.  To preview our results, we found that very few of our 
participants (students at the De Paul University) read the contract/consent form that they 
were asked to sign and that the vast majority (95.6%) signed it even though it contained 
terms that were outrageous or that conflicted in important ways from what they were 
promised by the person seeking their consent. Participants also completed a follow up 
survey querying them on their reasons for not reading the consent they signed and the 
results of the follow up survey are also presented in Part III.   
 

Part IV explores the extent to which the results of the fraud simulation study 
generalize to real-life consumer contexts by presenting a survey of consumers sampled 
from the general public and first year law students at the John Marshall Law School 
during their first week of classes.  This survey queried participants on whether they read 
contracts in a variety of consumer transaction contexts (agreements relating to computer 
software, “rolling contracts,”33 car rentals, apartment leases, home purchases and home 
loans) and their expectations regarding the relationship between verbal representations 
and contractual clauses. Although the percentage who read all of the terms of these 
agreements varied greatly based upon the context, we again found that a sizeable number 
of consumers fail to read the contracts that they sign.34 We also found that they 
overwhelmingly expected that a company would stand behind the verbal representations 
of their sales people, even if these representations were contradicted in the written 
contract. 
 

Finally, based upon the data we collected and the cognitive and social 
psychological challenges that consumers face, particularly consumers of a lower socio-
economic status, Part V proposes an approach for courts and legislators to take regarding 
the “reliance” and “causation” elements of a common law or statutory fraud action and 
the admissibility of parol evidence in a fraud claim when contracts contain “no reliance” 
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or “exculpation” clauses, or when the terms of the contract are inconsistent with the prior 
verbal representations.35  
 
 
I. Fraud Claims Based upon Parol Evidence: Legal Issues and Policy Considerations  
 

In a typical consumer fraud scenario, the salesperson makes a false statement of 
fact to the consumer regarding the service or product being sold, or makes a promise 
relating to it which the salesperson has no intention of keeping, to induce the consumer to 
purchase the product or service. The consumer would need to provide evidence, 
sometimes by clear and convincing evidence36 (often by a preponderance of the evidence 
standard37) of this false statement or promise as one of the key elements for a common 
law cause of action for fraud38 or a cause of action in a typical consumer fraud protection 
type statute.39

  To reduce the chances that such a claim can be successfully raised, 
companies include in their contracts a “no representation” clause, a “no reliance” clause” 
and/or an “exculpation” clause (collectively “disclaimer clauses”).40 In addition, 
sometimes the contracts contain specific terms that contradict the statements made by the 
salespeople which the consumer has either failed to read or has had the contradictory 
contract term “explained away” to them by the salesperson.41  Courts then must 
determine whether the parol evidence (i.e. the statements made prior to the consumer 
signing the contract and purchasing the product or service which normally can not be 
raised in an action to enforce or interpret a written contract) can still be raised in the fraud 
action. While in general a claim of “fraud” is an exception to the well known “parol 
evidence rule,”42 courts have sometimes concluded that the presence of these clauses or 
contradictory terms in the contract cause even a fraud action to fail. This section of the 
article will detail the differing approaches courts have taken in their legal analysis of 
these clauses and the conflicting policies and presumptions of consumer behavior that 
arise in this context. 
 

Before embarking on this legal and policy analysis, it would be helpful to first 
provide specific examples of the types of consumer claims that are being raised based 
upon a review of reported decisions. Of the numerous consumer fraud cases reviewed 
which contained “disclaimer clauses,” the most common involved: car purchases and 
financings, insurance purchases, mortgage loans, and home purchases.  
 

In the car purchase/finance context, one truck purchaser in Tennessee was falsely 
told that the truck had never been in an accident; but it was, reducing the value of the 
truck by between 30-50%; the seller defended by asserting the “no representations” 
clause and “as is” clause in the contract.43  In a car finance case in Minnesota, the 
salesperson falsely told the consumer that he needed to pay for a servicing agreement to 
obtain financing even though the contract clearly stated the contrary.44  In another 
Minnesota case, a car purchaser asked about the accuracy of the mileage of the car based 
upon the odometer and was told that the odometer reflected the correct mileage on the 
car; the contract however stated that the mileage was unknown and not a factor in the 
purchaser’s decision to purchase.45  A similar “odometer” type fraud case occurred in 
Georgia where the salesperson falsely stated that the odometer was correct and falsely 
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promised to take care of any problems that arise with the car; but the contract contained a 
statement that the odometer could be wrong, the buyer was taking the car “as is,” and that 
no agreement between the salesmen and customer would be binding.46  In an Illinois case, 
the salesperson made a misrepresentation regarding the extent of the warranty on the car, 
falsely stated that the car was a demo and not pre-owned, and that the salesperson would 
get the lowest interest rate possible for the buyer’s finance of the car purchase; the 
contract, however, contained contradictory terms.47  In a slight twist to the basic scenario, 
a car purchaser in Illinois told the car dealer that she could only afford to pay $350 per 
month; the dealer said he would find her financing at that amount per month but that she 
needed to now sign the documents so she could drive the car out of the lot without getting 
into trouble with the law; when the purchaser was reluctant, he [she?] was falsely assured 
her that the agreement was not binding.48

 

 

Although this article does not focus on this scenario, it is worth noting that 
sometimes, the contract itself does not contain contradictory terms or a disclaimer type 
clause, but it is asserted that the consumer should have exercised diligence in some other 
fashion (besides reading the contract) to ascertain the truth of the representation, and 
failure to exercise such diligence is a bar to a successful common law fraud action. In 
Miller v. William Chevrolet/Geo Inc.,49 the court stated in dicta that the car purchaser, 
who was falsely led to believe the car was only test driven, would not have a cause of 
action under common law fraud due to failing to exercise diligence in ascertaining the 
accuracy of the representation. The court noted that the certificate of title showed as the 
prior owner a rental car place, and implied that the consumer should have checked that. 
However, the court ruled that the car purchaser could potentially have a cause of action 
under the Illinois consumer fraud protection statute since the statute did not provide for 
this duty of diligence as a precondition to a fraud action.            
 

The cases in the other common contexts (purchasing insurance, obtaining a 
mortgage loan, or purchasing a house) have similar fact patterns of false or misleading 
statements of fact which are contradicted in the contract either specifically or more 
generally through a disclaimer clause. For example, in one case, a homeowner was told 
that she would be getting “full coverage” for her home, but her written policy only 
covered damage due to fire and wind.50  Many of the insurance fraud cases involve a 
“vanishing premium” policy where the salesperson tells the consumer that after a certain 
number of years, the policyholder will no longer need to make premium payments, but 
where the insurance documents contain a partial disclosure that indicates that this 
“vanishing premium” feature will only take place if the yields on investments of the prior 
premiums are sufficient.51  In the home purchase context, buyers are sometimes induced 
to sign the purchase contract when the broker or seller makes a false representation to the 
buyer regarding aspects of the property or the deal. For example, in one reported case the 
seller told the buyer that the land was suitable for a seasonal home even though the seller 
had previously been turned down by the zoning board for this use; the seller attempted to 
defend the fraud suit based upon the fact that the contract contained a “no 
representations” clause regarding land use laws or regulations.52 
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In a typical mortgage fraud case, the borrower is verbally promised one set of 
loan terms (for example they could be promised a 30 year loan at a 5% interest rate) but 
receives legal documentation that reflect different loan terms (the initial rate starts at 5% 
but then can adjust upwards by several percentage points after a certain period of time). 
For example, in one of the reported mortgage fraud cases, the borrower was told that the 
loan would be at a fixed rate for a five year term, but the actual note was a “demand” note 
(a note due upon the lender’s demand at any time) which the lender called prior to the 
five year promised term, insisting on a refinancing at a higher interest rate.53 
 

With so many home loans currently in default,54 an increasing form of fraud is 
what has been called “mortgage rescue fraud.” In one form of mortgage rescue fraud, a 
person facing foreclosure is targeted by a “white knight” (person acting as if they are 
helping the borrower) and led to believe that the borrower will be getting a loan from the 
white knight to pay off the existing mortgage loan in foreclosure. However, the legal 
documents instead reflect an actual sale of the transaction.55  For example, in one 
reported decision, the borrower was led to believe the transaction was for a new loan to 
pay off the prior loan in default, and was told by the “white knight” that the deed the 
borrower was required to sign which conveyed absolute title would not be recorded 
unless the borrower defaulted in making payments to the “white knight.”56  In a variation 
on this scenario, the “white knight” gives the homeowner the impression that the “white 
knight” is paying off the loan in foreclosure as part of a new loan, but the legal 
documents provide instead for a sale of the property to the “white knight,” with a lease 
back to the homeowner and right to repurchase at a price reflecting a return of the 
payment made by the “white knight” including a return on that payment.57  However, 
unlike a loan documented as a loan, if there is a default in the monthly payment (now 
characterized in the legal documents as “rent”), the prior homeowner (who is now 
characterized in the legal documents as only a “tenant”) can theoretically be quickly 
evicted and arguably loses the rights of redemption that would otherwise exist under the 
mortgage foreclosure laws. For example, the typical eviction of a tenant in Illinois can 
take place in a matter of weeks under the Illinois Forcible Entry and Detainer Act 58but 
must take at least seven months for a judicial foreclosure under the Illinois Mortgage 
Foreclosure Act.59 If the transaction is construed as an equitable mortgage (even though 
on paper structured as an outright sale) the homeowner will also potentially benefit from 
rights of rescission under federal laws like TILA and HOEPA.60

 

  
When confronting a case where the contract contains specific terms that 

contradict the alleged fraudulent statement or a disclaimer type clause, some courts admit 
the parol statements61, but some courts instead bar plaintiffs from bringing in the parol 
evidence of the fraud which has led to the granting of summary judgments to the 
defendants under the fraud claims.62

 When reviewing this split of authority and approach, 
particular attention will be paid to the courts’ articulated reasoning and policy concerns 
which explain the different outcomes in these cases and which sometimes reflect different 
conceptions of how ordinary consumers or merchants do behave or should behave.      
 

Courts that have barred the alleged fraudulent statements from being raised have 
articulated several different grounds for doing so. The most frequent reason articulated is 
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that one of the elements of common law fraud is “reasonable” reliance and if the contract 
contains disclaimer clauses or more specific contradictory terms, then it is not 
“reasonable” for the party alleging fraud to have relied upon the alleged parol false 
statements since they should have read the contract terms and thereby discovered the 
falsity of the prior statement. For example, the Supreme Court of Alabama in Foremost 
Insurance Company v. Parham63 stated that “a return to the ‘reasonable reliance’ standard 
will once again provide a mechanism…whereby the trial court can enter a judgment as a 
matter of law in a fraud case where the undisputed evidence indicates that the party or 
parties claiming fraud in a particular transaction were fully capable of reading and 
understanding their documents, but nonetheless made a deliberate decision to ignore 
written contract terms.”64 The court stated that even if the insurance company employee 
had misrepresented that there would be no premium charge for the first year of coverage 
as alleged, the insured would not have a viable cause of action for common law fraud 
under the “reasonable” reliance requirement because of the duty to exercise “some 
measure of precaution to safeguard their interests” and “If the purchaser blindly trusts, 
where he should not, and closes his eyes where ordinary diligence requires him to see, he 
is willingly deceived.”65  
 

Georgia courts have also ruled that failure to read the contract will nullify a 
common law fraud action due to the duty to investigate if the plaintiff claiming fraud has 
not been prevented from reading the contract.66  There is a duty to read and understand 
the contract and to verify the contract terms and representations which bars a person from 
relying upon what they are told without independently verifying.67  The Supreme Court 
of Georgia further extended the “reasonable” reliance requirement grounded in a 
common law fraud action to a statutory claim of fraud even though the statute only 
expressly required that the plaintiff “relied upon” the false statement.68  The court noted 
that a claimant will not be entitled to recover from a false statement if the claimant “had 
an equal and ample opportunity to ascertain the truth but failed to exercise proper 
diligence to do so.”69

  Although the Georgia Supreme Court raised two exceptions to the 
duty to exercise diligence (i.e. to read the contract) in an action for fraud based on 
representations as to what is in the contract, the two exceptions are very narrow. The 
plaintiff must show there was a “confidential relationship” between the parties or that the 
party alleged to have made a false statement used “artifice or fraud” which “prevents the 
party signing from reading the instrument.”70

  Apparently, making a false statement to a 
consumer to induce the consumer to sign the contract alone is inadequate in Georgian and 
certain other states,71 and some additional or different form of fraud is required that 
“prevents” the party from reading the contract.  
 

What sort of “artifice” or “fraud” did the Georgia court, and other jurisdictions 
which have adopted this rule, have in mind that could be characterized as “preventing” a 
party from reading the contract she signed? There is little case law discussion of what this 
“artifice” would be that prevents a person from reading the contract. In Georgia, the 
“artifice” exception to the general rule is narrow indeed. In one Georgia case, a home 
owner  was eighty-five years old, blind in one eye and with limited vision in his other eye 
only with the aid of a magnifying glass, and had health problems which allegedly greatly 
reduced his metal ability.72 When the elderly homeowner sought his glasses, the broker 
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(whom the homeowner had known for many years) reassured him this was not necessary 
since the document he was asking him to sign was only a listing agreement to sell the 
house, not a contract to sell.73 The court ruled there was no artifice there that would 
justify the home owner’s reliance on the broker’s false statement and so no action for 
fraud.74 On the other hand, the Alabama Supreme Court, with two justices dissenting, 
ruled that when a car salesman literally covers up the papers with a file folder so the 
purchaser can not see what she was signing (the salesman told the purchaser the papers 
related to the car she had traded in but were in fact an agreement to mandatory arbitration 
of any claims) the court would not reverse the trial court’s finding of reasonable reliance 
on the misrepresentation.75 The majority stated that a consumer can not prevail on a fraud 
claim if she in fact made a conscious decision not to read the arbitration agreement and 
nonetheless signed it without verifying the nature of its contents, but did not find this to 
have occurred in this case.76 The dissenting justices, however, did not think that the 
consumer in that situation had reasonably relied on the alleged misrepresentation.77 They 
pointed to the fact that she was a college graduate who made a conscious decision not to 
read the document offered to her and had a different interpretation of the significance of 
the folder covering the agreement: “The fact that she says the arbitration agreement was 
covered by a file folder so that she could not see what she was signing makes it even 
more unreasonable to think that Ivey [the plaintiff] relied on Radney William’s [the 
defendant’s salesperson] representations.”78 The Iowa Supreme Court ruled that while 
“As a general rule one should never sign an instrument without reading it…if by trick or 
fraud, another [contract] is substituted in its place…” the consumer can claim that the 
contract contains something different from what he supposed it did.79 
 

Although there is case law in Illinois in which a court has ruled that it is 
“unreasonable” to rely on an oral representation if the written contract contradicts it and 
that such unreasonable reliance would bar an action for fraud under the common law,80 
there is also some case law in Illinois that seems to permit a party alleging intentional 
misrepresentation to introduce the parol evidence even when they have failed to exercise 
diligence to ascertain the truth. For example, the Illinois Court of Appeals in Mother 
Earth, Ltd. v. Strawberry Camel, Ltd.,81 ruled that failure by the plaintiff to verify the 
truth of a statement (relating to the net income from a business) is not a bar to a fraud 
action where the defendant was told that the books relating to the business were not 
available for the plaintiff’s review. The court based its ruling on the fact that this 
statement lulled the plaintiff and blocked the plaintiff’s ability to do an investigation of 
the alleged parol false statement regarding the net income from the business.82 Although 
the court did not speak of “artifice” preventing the plaintiff from discovering the truth, 
this case seems to provide an example of this.  In addition, the court ruled that even if the 
plaintiff had been negligent in not investigating and verifying the parol statement, when 
the cause of action is for an intentional tort (such as intentional fraud), this tort action can 
not be defeated by an assertion of negligence by the plaintiff whether the action is at law 
or in equity.83

  
  

In addition, Illinois courts have interpreted the Illinois consumer fraud statute to 
not require “reasonable” reliance or diligence in ascertaining the accuracy of 
misstatements.84 Consequently, a claim based on a false representation which is 
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contradicted by the written contract is still potentially actionable under the Illinois 
consumer fraud statute.85 According to our review of the fifty states, courts in most states 
have similarly interpreted their consumer fraud protection statutes to only require actual 
reliance rather than “reasonable” reliance.86 The North Carolina Court of Appeals 
similarly ruled in Winston Realty Company, Inc. v. G.H.G., Inc.87  that its state 
Legislature did not intend for violations of their consumer fraud protection statute to go 
unpunished upon a showing of negligence by the plaintiff.88 “If unfair trade practitioners 
could escape liability upon showing that their victims were careless, gullible, or 
otherwise inattentive to their own interests, the Act would soon be a dead letter.”    
 

Instead of requiring that the reliance be “reasonable” for a successful common 
law fraud action, some courts require that the reliance be “justifiable.” Sometimes this 
leads to parol evidence being admitted that would not be admitted under a “reasonable” 
reliance standard.89  In its most lax format, a court might rule that under the “justifiable” 
reliance standard the plaintiff can rely on the fraudulent misrepresentation without 
investigating the truth or falsity of the representation; that it is only if the plaintiff knows 
the representation is false or its falsity is obvious to him that there is no justifiable 
reliance.90  In general, under the “justifiable” reliance standard, courts are supposed to 
focus on the specific plaintiff’s background and understanding to determine if the 
plaintiff was “justified” in relying on the misrepresentation, as contrasted with holding 
the plaintiff to an abstract “reasonably prudent person” standard.91  Under the 
“justifiable” reliance standard articulated by the Supreme Court of Alabama in the 
Hickox case92  plaintiffs must have “closed their eyes to a patent and obvious lie” to be 
barred from bringing in evidence of the alleged fraudulent statement. This is contrasted 
with the “reasonable” reliance standard that the dissent wished to apply under which the 
court focuses on whether a “reasonably prudent person” would have been put on notice of 
the need to inquire further and whether the plaintiff had exercised “ordinary care” to 
discover the true facts.93 In terms of failing to read a contract which would have informed 
the plaintiff of the true facts, the dissent clearly states that this situation would not satisfy 
the “reasonable” reliance standard. “This Court has held that reliance upon an earlier 
misrepresentation is unreasonable as a matter of law where the contract received by the 
plaintiff would have informed him of the alleged misrepresentation.” 94 
  

Although the “justifiable” reliance standard on its face seems to be easier to 
satisfy than the “reasonable” reliance standard, sometimes courts apply the justifiable 
standard in such a way that it more resembles the “reasonable” standard.95 For example, 
the Supreme Court of Pennsylvania ruled in Yocca v. The Pittsburgh Steelers Sports, 
Inc.96 that the plaintiffs in that case could not be said to have justifiably relied on any 
representations made by the defendants before the parties entered into the agreement 
because the agreement contained an integration clause stating that the terms of the 
agreement superseded all of the parties’ prior representations and agreements and 
contained a disclaimer of reliance on any such representations.97 The court noted that as a 
matter of “logic” a plaintiff cannot be said to have relied upon representations 
specifically excluded by the integration clause.98  Some other state courts have similarly 
applied the justifiable reliance standard in a fashion similar to the reasonable reliance 
standard by barring parol evidence of fraud when the contract contains specific 
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contradictory terms or a disclaimer type clause. The Illinois Court of Appeals ruled that 
“justifiable” reliance for fraudulent inducement under the common law requires that the 
plaintiff check facts that the plaintiff can learn with the exercise of ordinary prudence.99

  

 

The New York Court of Appeals in Danann Realty Corp. v. Harris100 adopted a 
middle ground approach to applying the justifiable reliance standard to disclaimer type 
clauses. The court first noted that a general merger clause (i.e. one that says the contract 
is the entire agreement between the parties and there are no representations that govern 
other than what is in the contract) is not effective to bar parol evidence of fraud from 
being introduced.101 The court then ruled that if the contract contains a specific no 
reliance type clause (such as a term in the contract that there are no representations 
relating to operating expenses and the buyer is not relying on any such representations), 
this is a different situation, and such a specific disclaimer destroys allegations that 
someone signed the agreement in reliance on contrary oral representations.102 However, 
the court then added that the buyer in the case did not allege that its officers had failed to 
read or failed to understand the contract and ruled “Where a person has read and 
understood the disclaimer of representation clause, he is bound by it.”103 Thus, it appears 
that if the buyer in this case had been an unsophisticated consumer who did not read or 
understand the disclaimer clause, then the court might not have barred the parol evidence. 
The issue is far from clear because the court emphasized that the issue of “justifiable” 
reliance needs to be examined on a case by case basis, since each case has its own special 
facts.104

 The court also noted that under the justifiable reliance standard a plaintiff has a 
duty to “exercise ordinary intelligence” to ascertain the truth of the representation when it 
relates to a matter not peculiarly within the knowledge of the other party. So, potentially 
failure to read and understand the contract might or might not lead to a court allowing in 
the alleged parol evidence of fraud. As clarified in later New York decisions, certainly if 
the reason for failure to read the contract and disclaimer clause is because it was 
surreptitiously inserted, then there could still be justifiable reliance on the alleged parol 
false statement.105  
 

While some courts apply the justifiable reliance standard in a fashion that 
resembles the tougher “reasonable” reliance standard, some courts apply the reasonable 
reliance standard in a more nuanced fashion that you would expect from the “justifiable” 
reliance standard. Many courts in determining whether there is “reasonable” reliance will 
focus on all of the circumstances of the case including not only the presence of the 
disclaimer type clause or other contradictory terms, but also other factors such as the 
mental capacity, educational background, and sophistication of the party alleging the 
fraud, whether that party had an opportunity to read the agreement, whether the party was 
tricked into signing something she did not intend to sign, and the bargaining power of the 
party.106

  Thus, for example, when the party alleging the fraud was a real estate broker 
whom the court characterized as a sophisticated party, the court found the broker’s 
reliance was not reasonable,107 but when the party alleging the fraud was a first time 
home buyer, the court ruled that the home buyer’s reliance under all of the circumstances 
was reasonable.108 
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In addition to the barring of claims based on the defense of lack of reasonable or 
justifiable reliance, some courts have interpreted the presence of disclaimer type clauses 
or other terms in a contract which contradict the alleged parol false statement as 
destroying the “causation” element of common law fraud. For example, the Georgia 
Supreme Court in the Tiisman case ruled that when a person alleging fraud regarding the 
terms of the contract fails to read the contract, the “cause” of the injury is not the false 
statement made by the defendant but “the consumer’s lack of proper diligence.”109 Some 
other courts have similarly refused to focus on whether the plaintiff in fact relied upon 
what she was falsely told as the basis to satisfy the causation requirement (i.e., but for the 
false statement made by the defendant to the plaintiff, the plaintiff would not have signed 
the contract and purchased the good or service)110

  but instead, whether “as a matter of 
law” she should be recognized by a court as having been caused to rely for purposes of 
imposing liability on the defendant for the defendant’s conduct.111 For example, the 
Supreme Court of Washington distinguished between causation as a matter of law and 
causation in fact, and explained that policy and other considerations determine “how far 
the consequences of the defendant’s acts should extend ... To prove legal causation the 
plaintiff must convince the court that logic, common sense, justice, policy, or precedent 
demands that the defendant be found liable for the consequences of his or her actions.” 112 
In another Washington Court of Appeals decision, Nuttall v. Dowell,113 the court ruled 
that the causation element for fraud was not met because although the broker had 
misrepresented the location of the western boundary of the property, because the buyer 
took up the broker’s suggestion to check further, and contacted a prior owner (who did 
not provide contrary information), the court ruled that the buyer did not rely upon what 
the broker had falsely represented.114  This ruling creates a “catch 22” for consumers. If 
they fail to check the accuracy of the representation from the salesperson they may be 
labeled to have relied unreasonably or unjustifiably, but if they try to check the accuracy 
of the false statement then a court might rule that they did not in fact rely on the 
statement and therefore the statement was not the “cause” of the consumer’s damages.115   
 

The Minnesota Supreme Court in Wiegand v. Walser Automotive Groups, Inc.116 
also focused on policy considerations in analyzing whether the “causation” element of 
common law fraud was satisfied when the contact terms specifically contradicted what 
the car dealer had told the car purchaser. In Wiegand, the dealer had allegedly falsely told 
the car purchaser that in order to obtain financing to purchase the car, the purchaser 
would also have to pay for a servicing agreement and credit insurance.117  The car dealer 
brought a motion to dismiss the fraud claim arguing that any reliance on oral 
representations is unjustifiable as a matter of law when a written contract signed by the 
consumer contradicts the content of the oral representation.118

 The District Court granted 
the defendant’s motion and the Court of Appeals ruled that causation could not be proven 
as a matter of law because each of the oral misrepresentations alleged were contradicted 
by direct, clear and unambiguous contractual language.119  But the Minnesota Supreme 
Court reversed at least in terms of a cause of action under its consumer fraud protection 
statute (as contrasted with a common law fraud action) based upon policy considerations: 
 

“The policy and purpose underlying the Consumer Fraud Act, however, suggest 
that Walser’s assertion that Wiegand and potentially others cannot prove a causal 
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nexus as a matter of law is wrong…because the Consumer Fraud Act reflects the 
legislature’s intent ‘to make it easier to sue for consumer fraud than it had been to 
sue for fraud at common law’…Furthermore, one of the central purposes of the 
Consumer Fraud Act is to address the unequal bargaining power that is often 
found in consumer transactions.”120  

 

  
Sometimes courts articulate grounds which appear to be both technical and 

circular in reasoning in order to award summary judgment to the defendant when the 
contract contains disclaimer type clauses. For example, the Court of Appeals of North 
Carolina ruled that the presence of a no reliance clause in the contract prevents a plaintiff 
from bringing into evidence the false oral statements alleged and, therefore, the plaintiff 
can not show actual reliance.121 The court noted that the plaintiff must under the 
consumer fraud protection statute show “actual reliance” on the alleged misrepresentation 
in order to establish that the alleged misrepresentation “proximately caused” the injury 
complained of by the plaintiff.122 But the court then noted that since the agreement 
contained a no reliance clause the plaintiff “cannot produce evidence to support the 
essential element of actual reliance.123  
 

 In trying to make sense of the different approaches courts employ in ruling to bar 
the use of parol evidence of fraud when a contact contains disclaimer type language or 
other more specific contradictory terms, the key unifying factor may be the courts’ sense 
of how an ordinary consumer does act or should act. Thus, it is useful to review the 
policy arguments that courts have articulated when ruling to bar the admission of the 
parol evidence in the fraud claim. An often quoted phrase that courts have used when 
ruling to bar the admission of the parol evidence in the fraud claim came from the 
Alabama Supreme Court in Torres v. State Farm124 : “Because it is the policy of courts 
not only to discourage fraud but also to discourage negligence and inattention to one’s 

own interests, the right of reliance comes with a concomitant duty on the part of the 
plaintiffs to exercise some measure of precaution to safeguard their interests.” (emphasis 
added)  This statement reflects a policy goal of creating a rule of law that will encourage 
consumers and others to carefully read all of the terms of the contracts that they sign. In 
other words this rationale underscores the courts’ sense of how a consumer should act. 
 

Courts have also identified the potential problem of faulty memories or 
fabrications by the plaintiffs that can arise if the court were to admit evidence of the 
alleged parol false statement when it is contradicted by the contract terms specifically or 
through a disclaimer type clause. “there are sound policy reasons for precluding fraud 
claims based on oral statements outside the written agreement where the agreement 
includes a nonreliance clause…[P]lacing primacy on the written word is a primary 
function of securities law and reduces the possibility of faulty memories and 
fabrication.”125  Why, however, is the court not equally concerned about the possibility 
that the salesperson is the one who is lying rather than the consumer? When courts focus 
on the possibility of false claims by consumers and do not equally emphasize the 
possibility that it is the salesperson who is lying, this may reflect a perception by the 
court that the vast majority of consumers do in fact carefully read all of the terms of the 
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contracts they sign so that when they see the disclaimer type clauses or other more 
specific contradictory terms, they  do not object to them because they have not in fact 
been told anything contradictory by the salesperson. Thus, when a court emphasizes the 
problem of fabrication by consumers as more likely to occur then fabrication by the 
salespersons, this may reflect the court’s perception that the vast majority of consumers 
do in fact read through all of the terms of the contracts that they sign. 
 

The case which perhaps most dramatically articulated the policy reasons for 
requiring consumers to take “reasonable” steps to verify the accuracy of the statements 
made to them by salespeople (which would include reading the purchase contract) was 
the concurring opinion by Justice See of the Alabama Supreme Court in the seminal 
decision Foremost Insurance Company , Grand Rapids, Michigan v. Parham126 In his 
concurring opinion, Justice See  argued that permitting consumers to bring claims of 
fraud would have a devastating impact on society if the consumer had not first acted 
“reasonably” herself in ascertaining the truth of the salesperson’s representation. In 
defending the Alabama Supreme Court’s decision to return to the “reasonable” reliance 
standard by overturning its ruling seventeen years earlier in the Hickox case (which 
applied a “justifiable” reliance standard) Justice See began his special concurring opinion 
by stating: “History demonstrates that severing liberties from responsibilities invites 
social and legal disorder.”127 Justice See decried the “justifiable” reliance standard 
because under it a consumer did not have to read the contract or otherwise take 
reasonably prudent steps to ascertain the truth as the consumer did under the “reasonable” 
reliance standard.128  
 

According to Justice See, the justifiable reliance standard discouraged consumers 
from reading their contracts by “insulating the buyer from its consequences and by 
providing an incentive for the buyer to recast his own carelessness as the seller’s 
fraud.”129 Without citing to any statistics in support, Justice See ominously concluded 
that if courts were to abandon the “reasonable” reliance element that requires consumers 
to read and be bound by the terms of the contracts they sign in order to be able to raise a 
fraud claim:  
 

“Unbound by the terms of their contracts, unimpeded by any prospect of 
summary judgment, and lured by the promise of gain, plaintiffs have choked the 
courts with a flood of fraud litigation…The law should not promote the disorder 
of profligate litigation or encourage people to enter into contracts for the purpose 
of acquiring a fraud claim.” 

130
 

 
Several courts, such as the Supreme Court of New York in Cirillo v. Slomin’s, 

Inc.131  have addressed and rejected the policy arguments that have been made in favor of 
barring the parol evidence of the fraud.132  In Cirillo, the court ruled that the plaintiff (a 
homeowner who purchased a security alarm system) could bring in evidence of an 
alleged false parol statement (that the alarm system would work even if the phone lines 
were cut off), although the purchase contract contained a general and even a specific 
disclaimer that could apply to this statement. The contract for the alarm system stated: 
“The salesman has no authority to change any terms or make representations other than 
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contained in this Agreement, and the buyer represents that none have been made to or 
relied upon by the Buyer.”133

 The court at first distinguished the Danann case where the 
disclaimer clause was more specific. However, the court noted there was in fact another 
disclaimer clause in the Cirillo case that was more specific and related to the very issue 
that the purchaser claimed they had been reassured about from the salesperson regarding 
whether the alarm system could ever be compromised.134  The court then noted that 
another difference between this case and the Danann case (where the court barred 
admission of the parol evidence of the fraud) is that in Danann both parties were 
sophisticated business people and the information that was allegedly falsely provided in 
that case was readily available to the other party.135

  

 

An important part of the court’s reasoning in Cirillo is based upon the court’s 
expressed perception of the dynamics of the interaction between the typical consumer and 
merchant as contrasted with the dynamics when two sophisticated parties are entering 
into an agreement. The court noted that in a consumer sales transaction, the seller tenders 
a boilerplate contract to the consumer on a non-negotiable basis and then quoted 
approvingly from the dissent in Danann on the point that consumers even when they do 
read the contracts rely in fact on what they have previously been told to the contrary by 
the salesperson: 
 

“In the realm of fact it is entirely possible for a party knowingly to agree that no 
representations have been made to him, while at the same time believing and 
relying upon representations which in fact have been made and in fact are false 
but for which he would not have made the agreement. To deny this possibility is 
to ignore the frequent instances in everyday experience where parties accept…and 
act upon agreements containing… exculpatory clauses in one form or another, but 
where they do so, nevertheless, in reliance upon the honest of supposed friends, 
the plausible and disarming statements of salesmen, or the customary course of 
business. To refuse to grant relief would result in opening the door to a multitude 
of frauds and in thwarting the general policy of the law.”136

 

 
The court in Cirillo stated that the argument of the dissent in Danann is more compelling 
in the context of a consumer transaction than in the business context. The court noted that 
consumers often rely on what salespeople tell them about the products or goods they are 
buying, especially regarding technical matters which are “incapable of independent 
verification” by the consume. Thus, the Cirillo court reasoned, a clause in the contract 
that denies an agent’s authority to speak should not in this context bar a fraud claim based 
upon what the agent allegedly stated.137

 

 

“Upon whom or what else is the consumer supposed to rely? The merchant 
presumably trains and presents its salespersons to consumers for purposes of 
providing them with information about the company’s product or service. Such 
merchant cannot be permitted to escape all responsibility for the information 
provided simply by including a disclaimer of authority in a form contract. It 
cannot cloak its agents with authority on the one hand, and then deny it on the 
other.”138
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The court in Cirillo also addressed the policy point that some courts and 
merchants have made of the possibility that consumers can fabricate that a false statement 
was made to them and that the presence of no reliance type clauses makes the possibility 
that there has been a fabrication by the consumer more likely. The court in Cirillo argues 
that these disclaimer type clauses create a contractual myth that courts should not 
reflexively enforce because to do so would encourage unbridled fraud by the merchants:   
 

“This case provokes the following questions: Is the consumer’s claim, innately, 
any less reliable than the purported disclaimer of reliance? The consumer must 
sign the contract if he wants to obtain the product or service, and ordinarily must 
adopt it wholesale, without opportunity to negotiate as to particular provisions. 
Can the consumer really be said to “represent” a state of facts (i.e. that no oral 
representations were made to him) by virtue of his acquiescent signature? What if 
such state of facts is rendered untrue by the acts of the merchant’s sales 
agent?...To reflexively disallow parol evidence on the basis of such disclaimer, is 
to reward the ingenuity of draftsmen at the expense of sound public policy, and to 
invite sales agents, armed with impenetrable contracts, to lie to their customers. 
Here, the danger of fraudulent claims is outweighed by the danger of unrestrained 
fraud against the consumer.”139 

 

In response to the point that consumers should not be able to negligently decide 
not to carefully read the contracts they sign and bring a claim of fraud in such 
circumstance, the Maryland Supreme Court stated: 
 

“There is nothing in law or in reason which requires one to deal as though dealing 
with a liar or a scoundrel, or that denies the protection of the law to the trustful 
who have been victimized by fraud…It was never any credit to the law to allow 
one who had defrauded another to defend on the ground that his own word should 
not have been believed. The modern and more sensible rule is…where it was held 
not to be negligence or folly for a buyer to rely on what had been told him.”140 

 

 The Wyoming Supreme Court embraced a balancing approach between the 
competing interests of “justice and freedom of contract.”141  The court noted the goal of 
certainty in contractual relations that some courts emphasize to bar the admission of parol 
evidence of fraud when there is a disclaimer type clause in the contract: 
 

“The Massachusetts cases emphasize the desirability of certainty in contractual 
relations of those who have made a definite agreement, and if they say that they 
contract without regard to prior representations and that prior utterances have not 
been an inducement to their consent, any  occasional damage to the individual 
caused by antecedent fraud is thought to be outweighed by the advantage of 
certainty and freedom from attacks, which would in the majority of cases be 
unfounded when such provisions were in the agreement.”(emphasis added) 
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But the Wyoming Supreme Court then noted that Massachusetts had changed its position 
on this legal issue citing to a later Massachusetts case in which the court ruled that if the 
court enforced a “no reliance” type clause to bar the admission of parol evidence of fraud 
they would 
 

“…ignore the frequent instances in everyday experience where parties accept, 
often without critical examination, and act upon agreements containing 
somewhere within their four corners exculpatory clauses in one form or another, 
but where they do so, nevertheless, in reliance upon the honesty of supposed 
friends, the plausible and disarming statements of salesmen, or the customary 
course of business. To refuse relief would result in opening the door to a 
multitude of frauds and in thwarting the general policy of the law.” (emphasis 
added)142 

 
An important change between the first and the second Massachusetts cases relates to the 
different assumption by each court as to the frequency with which consumers might rely 
on what they were falsely told before they signed the contracts. The later Massachusetts 
case quoted from assumes that consumers might frequently rely on what they have been 
told and reflects an understanding of some of the psychological barriers to authentic 
contractual assent discussed in Part II relating to issues of trust. Thus, after reviewing this 
evolution in judicial thinking in Massachusetts, the Wyoming Supreme Court stated 
“competing considerations outweighed any interest in certainty. A perpetrator of fraud 
cannot close the lips of his innocent victim by getting him blindly to agree in advance not 
to complain against it”143 and ruled that a contractual disclaimer type clause would not 
preclude a party from asserting a claim of fraud based on parol evidence.144 
 

One of the dissenting judges in the Foremost case (Justice Butts) also emphasized 
some of the psychological barriers to authentic contractual assent that we discuss in Part 
II relating to the complexity of many contracts consumers sign (in this case an insurance 
policy) and the resulting trust consumers place on the salesperson to understand what 
they are agreeing to. 
 

“I believe that the majority of this Court simply ignores the commonsense reality 
that consumers who want to buy insurance, an automobile, or a first home must 
first sign complex documents that have been crafted to favor the party across the 
table from them. The people who write these documents develop exceptions and 
exclusions that limit the benefit a consumer will receive from the transaction, and 
then hide these limitations behind the specialized language of corporate attorneys. 
It is no surprise that even educated consumers find it difficult to fully understand 
what they must sign and be bound by; this is precisely why they often rely so 
heavily upon representations that are made to them as to the meaning of certain 
terms and provisions, particularly when they are made in a friendly voice and with 
an assuring smile.”145   

 

The dissent also noted that even a college graduate might look to the party with superior 
knowledge of the complicated insurance documents to find out what they mean and to 
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“expect an honest answer.”146  Both the dissenting opinion in Foremost and the majority 
of the court in the Hickox decision that Foremost reversed, emphasized the policy goal of 
forcing companies who sell products and services to consumers to be honest and careful 
when communicating information to the consumers about the products and services they 
are providing.147

  The dissenting opinion in Foremost notes that the majority disagreed 
with that goal due to the burden on businesses that it would impose and concludes, at 
times facetiously, with its assessment of the legacy of this shift in Alabama law: 
 

“The crushing burden of truthfulness that the justifiable reliance standard 
imposed on the party with superior knowledge of the truth has been lifted and the 
so-called ‘balance’ is restored; those with greater knowledge and bargaining 
power are free to lie about the complicated documents that they draft for their 
profit, and the consumers who are least able to understand the documents are free 
to catch them-if they can.”148

 

 
 
II. Cognitive and Social Psychological Explanations for the Failure of Consumers to 
Read and Understand Contracts 
 
 

Although, as detailed in Part I, courts generally expect consumers to read and 
understand the contracts that they sign and sometimes penalize the “negligent” person for 
failing to do so, in reality, as supported in our “reading contracts survey” in Part IV, a 
large percentage of consumers do not in fact carefully read the contracts they sign.149  In 
this section, we discuss some of the cognitive and social psychological explanations for 
why people fail to read or understand the contracts they sign150.  

 

One reason why consumers might not read contracts is that the contract forms are 
often user-unfriendly.  Font sizes are often very small151 and the clauses within sentences 
can be very long152 which can make it physically difficult and taxing for consumers to 
read.  These user-unfriendly features increase fatigue153 particularly among the elderly154, 
stroke survivors155, and anyone who is even moderately visually impaired. In addition, 
the long length of what the consumer is expected to read can cause consumers to decide 
to at most skim, rather than carefully read, the documents they sign.156 For example, in 
Castellana v. Conyers Toyota157 the court noted that it took the consumer two hours and 
forty-five minutes to read the car purchase and finance documents.158

   The court in In re 
T.V. Dukes159 noted the problem of consumers being “presented with an 
incomprehensible number of additional forms to sign at closing” in a home loan 
transaction.160  Another barrier to consumers reading and understanding the contracts that 
they sign is the language used in the contract. Contracts, by necessity, must be precise.  
However, to make contracts precise, lawyers who draft contracts typically use language 
(colloquially called “legalese”) that can sometimes be quite different from ordinary 
English.  The use of legalese within contracts often creates difficulties for consumers 
when they try to understand what contractual provisions obligate them to do, allow them 
to do, or forbid them from doing.161  
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 Law students spend years studying matters like the difference between “benefit 
of the bargain” or “expectation damages” (which can be a significant amount of money) 
versus mere “restitution damages” (which are more likely to be nominal), or the 
difference between “conveys and bargains” language in a deed (which creates a deed 
without any warranties to the grantee) versus “conveys and warrants” (which creates a 
deed with warranties), and similar technical distinctions.  Lay people do not. As an 
example, in O’Neil v. International Harvester Company162 the consumer had been told by 
the salesperson that the tractor and trailer would be able to do the hauling work that the 
consumer described needed to be done, thus when the consumer read the “as is” clause in 
the contract for the sale of the tractor and trailer (which means there are no 
representations or warranties regarding the tractor and trailer) the consumer 
misunderstood that clause to mean “that the tractor and trailer would be in the condition 
represented by the defendants’ salesman.”163  

 
Even if consumers were able to dissect the legalese in which contracts are written, 

the process of doing so would be exceedingly difficult especially since relevant passages 
are often buried in other language. For example, contracts often contain a “definitions” 
section that good lawyers know are very important to read, but that consumers might not. 
Sometimes important provisions relating to what is being bargained for are imbedded in 
these definitions. In Benjamin v. Thompson164, the insured failed to see that in the 
definitions section of a lengthy health insurance policy, under the term “deductible,” the 
policy stated that the $1,000 deductible was not for the year, as the consumer expected, 
but instead, for each occurrence. By burying this important term in the “definitions” 
section, consumers are less likely to notice it when skimming over a very lengthy 
insurance policy165, a consumer signed a “reservation form” and made a “good faith 
deposit” thinking it was an option contract for a specific lot at a specific price based upon 
the terms of the form that the consumer read. However, buried later in the contract was a 
clause that stated that either party could terminate the contract at any time. When the 
consumer attempted to exercise the option, the developer pointed to this termination 
language in the contract as the basis to try to sell to the consumer a smaller lot for a 
greater price. 

  
Unlike would be defrauders166, consumers do not know what is important and 

what is not.  Indeed, they will often not even know what information they should be 
looking for or whether they need to be looking for information in the first place. It is only 
after training that a lawyer is able to read a contract with the requisite knowledge of rules 
of law, rules of construction, and familiarity with what is considered customary terms, to 
be able to critically review the terms of the contract to determine whether it is consonant 
with the consumer’s goals and needs and with what has been orally represented to the 
consumer prior to signing the contract.167  For example, some consumer products, due to 
regulations, are so complicated, that consumers might end up paying for a product that is 
structured in such a way that they could never derive a benefit from the purchase. This 
occurred in Glazewski v. Allstate Insurance Company168 where the consumer purchased 
“under insured” car insurance coverage in an amount that based on Illinois law the 
insured could never recover under in the event of an accident.169 Sometimes the laws 
designed to protect consumers by mandating the disclosure of certain information 
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consumers need to assess the value of the consumer product do not work because the 
form of these disclosures are too difficult for many consumers to understand. The federal 
disclosure laws in the context of home loans are a good example of this.170 In one 
published case, a borrower ended up agreeing to pay $1,200 over three years to borrow 
$200 (resulting in a 110% interest rate) because the loan was set up as a modification to 
an existing loan, rather than a new loan, accruing interest at a 36% interest rate, which the 
borrower was given the impression he would be getting in a solicitation letter from the 
lender.171  Judge Posner in that case pointed to the inadequacy of the TILA mandated 
disclosures to protect borrowers and stated “Not all persons are capable of being careful 
readers.”     

 
 To understand a contract or even to know that they should look for certain pieces 

of information, consumers need some background knowledge.  In particular, they need to 
know how contracts of this type—be they mortgage contracts, rental agreements, life or 
health insurance policies, etc.—are typically structured, the types of information and 
agreements that are typically codified in these contracts, and the alternative forms that 
these agreements can take.  Cognitive psychologists call mental data structures that code 
information of this type “schemas;” and to understand a mortgage contract, a rental 
agreement, a life or health insurance policy, etc., consumers need to have mortgage 
contract schemas, rental agreement schemas, life and health insurance policy schemas, 
and so forth.  When consumers read contracts without this knowledge, they will not 
necessarily be able to identify when something is unusual or amiss. 

 
Contract schemas of this type are analogous to the databases universities use to 

keep track of information about their students and businesses use to keep track of their 
customers.  These databases have slots for particular pieces of information.  A university 
database, for example, will have slots to store a student’s first name, last name, social 
security number, grade point average, birthday, and so forth.  These slots only take 
particular types of information.  The slot for a student’s birthday, for example, will store 
the month during which the student was born and only one of the 12 months of the year 
can be placed in that slot.  Analogously, consumers who are familiar with rental 
agreements will have mental data structures that we might call “rental agreement 
schemas.”  These schemas will have a slot to code for the name of the landlord or 
landlady and another slot to code for the name of the tenant.  There will also be slots to 
code for the amount of the security deposit, the amount of the rent, slots for the services 
that the landlord or landlady provides, slots for the obligations of the tenant, slots for 
restrictions on how the space can be used, slots for termination provisions, remedies for 
breaches, etc.  These slots take particular types of information.  The slots designated to 
code the obligations of the tenant, for example, might code obligations to maintain the 
lawn, keep the premises safe, and rules that the tenant is required to follow and the slot 
for remedies for breaches might list consequential damages, liquidated damages, or 
exemplar or punitive damages, etc.  In addition to these slots and information that might 
be coded in these slots, there are also “rules of construction” (i.e. rules that apply for the 
terms of the deal when the contract is silent; but which can be varied by the terms of the 
contract such as the right of a tenant to assign their leasehold interest) and “rules of law” 
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(which are rules that cannot be modified by the terms of the agreement, such as the 
implied warranty of habitability which cannot be waived in many jurisdictions). 

 
Consumers are typically aware of some of the information that can be coded in 

these rental agreement schemas.  In particular, most consumers are aware that the 
landlord or landlady and the tenant will be listed in the rental agreement, that the amount 
of the security deposit and the rent will be listed along with a description of the services 
that the landlord or landlady will provide.  But many are unaware of all of the possible 
obligations of the tenant, restrictions on how the space can be used, and possible 
termination provisions; and very few consumers are aware of rules of construction and 
rules of law that would apply and that allocate rights and obligations and risks of loss 
with these consequences not necessarily spelled out in the contract.  Without this 
knowledge consumers will not even be aware that they ought to look for this information, 
which might in turn decrease motivation to read.  They might not appreciate the risks in 
signing a contract, because they cannot think of possible negative outcomes. 

 
Sometimes consumers do know that they ought to look for particular pieces of 

information.  However, even if they have questions about how a contractual agreement is 
structured, they will typically ask the salesperson and the salesperson will answer their 
question either honestly or dishonestly.  Once consumers have heard an answer—even if 
they are skeptical of what they have been told, they will tend to try to allay their concerns 
by trying to find out whether what they were told was true.  That is, they will generally 
not try to find out whether what they are told was false, even though testing whether what 
they are told is false would often be a more productive test strategy.  Testing whether a 
statement is true is called a confirmatory test strategy; while testing whether a statement 
is false is called a disconfirmatory test strategy.  Consumers use confirmatory test 
strategies by default.  Disconfirmatory test strategies are difficult for consumers even if 
they know that they ought to use them. 

 
The most famous example of this type of confirmatory test strategy in cognitive 

psychology was reported by Wason (1960)172.  Wason gave his research participants a 
series of 3 numbers—the number 2, the number 4, and the number 6—and told them that 
this series followed a rule.  The participants’ task was to generate additional series of 3 
numbers and he would tell them whether or not their new series followed the rule.  The 
true rule was: any ascending series of numbers.  However, few participants thought of 
this broad rule and instead either assumed that the rule required the numbers to ascend by 
2 or assumed that the rule required the numbers to ascend by equal increments.  
Consequently, they tested this assumption by generating additional series that followed 
the rule they had in mind (doing so followed a confirmatory test strategy).  They rarely 
generated series that did not follow the rule.  That is, they rarely generated series that 
ascended by 1, 3, 7, or 53, ascended by uneven increments, or descended (to do so would 
be to follow a disconfirmatory test strategy).  Finally when participants thought that they 
knew the rule, Wason had them guess what the rule was.  Because they had used a 
confirmatory test strategy, only 6 out of 29 participants produced the correct rule on their 
first attempt.  If instead they had used a disconfirmatory test strategy and generated series 
of numbers that ascended by 1, 3, or 7, ascended by uneven increments, and series that 
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descended, they would have soon realized that the rule did not require the numbers to 
ascend by 2 or by equal increments.  But few participants tested these hypotheses.  Since 
Wason’s seminal work, many studies have confirmed—and no studies have 
disconfirmed—Wason’s observation that people use confirmatory test strategies to verify 
the veracity of almost every claim they hear.173  People almost never use disconfirmatory 
test strategies as long as the claim does not contradict other entrenched beliefs. 

 
By analogy, consumers might use a confirmatory test strategy when they are 

asked to sign contracts.  They might only look for information that confirms what they 
have been told and fail to look for information that disconfirms what they have been told.  
A borrower might fall prey to a predatory adjustable rate loan, for example, because the 
mortgage broker tells them that the interest rate will be at a given relatively low rate.  
Even if they are skeptical of the mortgage broker’s verbal representation, they will try to 
allay their concerns by looking for evidence in the contract that the interest rate will 
indeed be at the given low rate.  They do not (and often cannot) think of the alternative 
that the given low rate is only an introductory rate and that it will change later.  The first 
author of this paper witnessed a law student go through such a cognitive process in her 
real estate transactions class.  In her lecture, the author had casually mentioned that the 
prevailing prime rate was at least 5%.  At the end of the lecture, a student approached her 
and claimed that she was about to receive a loan at 4%.  The mortgage broker had told 
her the rate was 4%; and she had read the mortgage contract—probably skimmed—and 
saw the interest rate was 4%.  She did not notice that the contract was for an adjustable 
rate mortgage.  This event happened while adjustable rate loans were receiving negative 
press in the popular media.  The public had become aware that adjustable rate loans exist 
and that they have negative consequences.  This law student, nevertheless, almost 
unwittingly fell for the scheme, because she read the mortgage contract looking for 
evidence that confirmed, rather than disconfirmed, what the mortgage broker had told 
her. 

 
Another example of a confirmatory test strategy on the part of the signatory on a 

contract happened in O’Neil v. International Harvester C., 575 P.2d 862 (1978).  In that 
case, as previously discussed, the plaintiff purchased a truck from the defendant to carry 
lumber up a mountain.  The defendant had made the verbal representation that the truck 
had been overhauled and would be able to carry lumber up the mountain.  The contract, 
however, contained boilerplate that stated that the purchase of the truck was “as is” and 
contained a “merger clause” (that the written agreement embodies the entire agreement 
between the parties).  The plaintiff acknowledged reading the contract, but claimed that 
he had interpreted the “as is” language to mean “as the defendant had verbally 
represented” the truck.  If the plaintiff had been in a different state of mind, perhaps he 
would have interpreted that clause in the contract correctly.  As it was, however, he was 
looking for information that was consistent with what he had been told and interpreted 
the clause in the contract in light of that search.  

 
The explanations provided by sales people need not always invoke such 

confirmatory test strategies to be successful, however.  Indeed, sometimes any 
explanation—even senseless explanations—will alleviate people’s concerns.  This effect 
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was demonstrated in an experiment by Langer, Blank, and Chanowitz (1978) in which 
the experimenter asked to butt in line to make photocopies.  The experimenter either 
provided no reason for the request (i.e., “May I use the Xerox machine?”), provided a 
senseless explanation (i.e., “May I use the Xerox machine, because I have to make 
copies?"), or provided a plausible explanation (i.e., “May I use the Xerox machine, 
because I'm in a rush?").  Langer, Blank, and Chanowitz (1978) found that the senseless 
explanation was just as effective as the plausible explanation when the request did not 
involve a great deal of effort and that the plausible explanation was very effective even 
when the request involved a significant amount of effort.  Analogously, if upon reading a 
contract, consumers have concerns about contractual provisions, sales people may be able 
to alleviate these concerns by providing either senseless or more plausible explanations.  
For example, in Ginsburg v. Frederick H. Bartlettt as Trustee, 262 Ill App. 14, 1931 WL 
3036 (Ill App. 1st Dist. 1931), the broker lied to a prospective lot purchaser who wanted 
to build a home that a railroad line would be coming to the site.  The lot purchaser read 
the contract which contained a disclaimer clause that no representations were made as to 
the existing or future plans for a railroad line to the site.  This disclaimer clause raised 
concerns, so the lot purchaser asked the broker about it and the broker told her that the 
contract was an “old form so don’t worry about it.”  The broker then showed her a map 
indicating that the railroad line would be located nearby.  The lot purchaser then relied 
upon the broker’s word without pursuing independent verification, signed the contract, 
and closed on the lot.  She did not discover until well after the closing that the broker had 
lied to her about a future railroad line. Here, the impact of the lie was substantial so the 
consumer repeatedly sought assurances from the broker which the broker provided 
including a false map to make the lie seem more plausible.      

 
Not only are consumers vulnerable to confirmation biases and senseless 

explanations, but consumers will also often have difficulty imagining problems that 
might arise.  That is, scenarios under which things can go wrong never enter their minds.  
This is a problem, because extensive psychological research on people’s judgments of the 
likelihood of events has found that people judge likelihood by the ease with which 
instances or associations come to mind (the “availability heuristic).174  People might sign 
contracts that are not in their best interests, because they cannot think of scenarios under 
which things could go wrong and they assume that things will work out.  Law students 
spend much of law school and beyond learning the ability to foresee negative 
consequences and contingent negative consequences; lay people do not.175  If someone 
were to bring such scenarios to their attention, perhaps they would have protected 
themselves better. 

 
Even if some consumers manage to foresee the possibility of potential negative 

consequences, they will often be overly optimistic in assessing the probability of those 
negative consequences once they have invested even a small amount of time, effort, or 
other resources pursuing a goal.  Spending the time and effort listening to a sales 
presentation, going through a long application process, or paying an application fee might 
be sufficient to cause people to become overly optimistic.  This effect—called the sunk 
cost effect—is a psychological phenomenon in which once people have committed 
resources toward a goal, they often irrationally escalate their commitment, even when 
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there are reasons to suspect that this course of action might lead to problems.  The effect 
seems to stem from a desire not to be wasteful and to justify choices.  Once an amount of 
time, effort, or resources has been spent walking away can appear wasteful, leaving 
consumers with no justification for the time, effort, and resources they have already 
spent.  The result can often be disastrous. 

 
In one demonstration of the sunk cost effect, Arkes and Blumer (1985)176 asked 

their participants to imagine that they were the president of an airline company and they 
had invested $10,000,000 of the company’s money into a research project.  The purpose 
of the research project was to build an airplane that would not be detected by 
conventional radar.  As the project was nearing completion, they discovered that another 
firm had already begun marketing an airplane with the same capabilities but was better, 
faster, and more economical than the airplane that their company was developing.  Arkes 
and Blumer then asked their participants whether they should invest the remaining 
portion of the company’s research budget to complete the project.  The overwhelming 
majority of these participants decided to invest the remaining portion of the budget in an 
attempt to recoup the $10,000,000 sunk cost.  Control participants received a similar 
story, but no money had yet been invested in the research project.  Very few control 
participants were willing to invest research funds on the project.  Participants who 
imagined that they had invested $10,000,000 were also more optimistic about the 
eventual success of the project than were control participants. The borrower in In re 
Sheppard,177  may have been affected by the sunk cost effect when he decided to go 
ahead and close on a loan even though he discovered just before closing that the terms 
would be different from what had been previously represented to him.  
  

Consumers are also vulnerable to fraud because they are subject to strong 
motivations to trust would-be defrauders.  Traditional psychological models of the trust 
development process pointed out that trust involves risk.  To decrease the risks associated 
with trust, these models recommended that those who initiate trust should take small 
incremental steps towards trust.  One should trust a little, wait to see whether the trust is 
reciprocated, and then trust more only if the original trust is reciprocated178.  This 
traditional model of trust development fits well with the view that consumers should not 
simply rely on would-be defrauders verbal representations, but should rather be vigilant 
(i.e., reasonably rely by engaging in due diligence such as reading the terms of the 
contract they sign or otherwise taking steps to verify the truth of what they have been 
told).  Contrary to the traditional view, however, recent research has found that—instead 
of gradually developing trust—people perhaps irrationally trust immediately without 
reservation, and surprisingly, are usually better off in doing so.179   

 
Researchers have tested these two alternative views of the trust development 

process using trust games in which one player is given an amount of money and then 
decides how much to trust a second player by sending a portion of that money to the 
second player180.  The amount that the first player sends is then tripled and given to the 
second player.  If the second player is trustworthy she or he will then send money back 
and reciprocate the trust that the first player placed in them.  If not, then the second 
player will retain the money.  The results of these trust games show that second players 
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tend to be more trustworthy and return more of the money when the first player has 
trusted them wholeheartedly first181.  If there is any hesitation on the part of the first 
player, the second player will also hesitate to trust.  This dynamic may play out in 
consumer fraud situations such that potential victims of fraud especially those who have 
to apply for a loan or otherwise be trusted in return may feel that they cannot show any 
hesitation in trusting the would-be defrauder.  It may have also played a role in Lucas v. 
Oxigene, Inc., 1995 WL 520752 (S.D.N.Y 1995) wherein an employee helped a company 
go public and in the initial contract the compensation was based on salary and a stock 
option, but after the employee had an alcoholic relapse the company renegotiated the 
contract.  The new contract said that the option was at the board of director’s discretion. 
The employee read the contract and raised concerns about the board of director’s 
discretion language, but the employee was told not to worry and that the language did not 
mean anything.  This employee was in a vulnerable situation, wanted the company to 
trust him that he would not have another relapse, and could not afford to distrust the 
company that he was hoping would place trust in him.  Showing any hesitation or 
reservation might have made him even more vulnerable to being distrusted .182 In 
addition, since the employee had already spent so much time and effort in the position 
prior to the layoff, the employee may have been affected by the sunk cost affect as well. 

 
There are several reasons why trusting immediately without reservations puts a 

person in an advantageous position.  The first reason involves attributions.  Research has 
found that people who trust are thought to be happier, assumed to have had a happier 
childhood, and assumed to be more ethical183.  Other research suggests that these 
assumptions might, in fact, turn out to be accurate184.  People who trust immediately 
without reservation may, in fact, be more trustworthy.  Another reason why trusting 
immediately without reservations puts a person in an advantageous position, is that in 
many social situations there is a norm of reciprocity185.  People give what they get.  If 
they are trusted, it will be incumbent upon them to trust in return. 186  If they are not 
trusted, then there is no such obligation187.  If consumers only take small incremental 
steps toward trust as recommended by traditional models of trust development and those 
advocating for reasonable reliance requirements, consumers might find that their small 
steps are never reciprocated. 

 
People with low socio-economic status, ethnic minorities, young people, and 

women, might be more vulnerable to be defrauded than higher status people, because 
while status does not affect how much people trust, status does affect people’s motivation 
to distrust.  Research suggests that high status people distrust, because they fear being 
deceived188.  Gullibility on their part might compromise their high status. Thus, high 
status individuals are motivated to take steps to avoid acting in a gullible fashion and to 
avoid being deceived.  By contrast, low status people distrust when they fear an unequal 
outcome189.  These findings suggest that low-status people might be particularly 
vulnerable to the illusion of equality. Once the would-be defrauder treats them 
respectfully or even with just the appearance of respect, the low-status person’s fears 
might be prematurely allayed, and unlike the high status individuals, they would be less 
likely to take steps to avoid being deceived. 
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Furthermore, people with low socio-economic status often have fewer options in 
choosing mortgage loans, car loans, rental agreements, and purchasing life or health 
insurance than do people with high socio-economic status.  They are, therefore, more 
likely than people with high socio-economic status to be dependent upon would-be 
defrauders. Recent research suggests that people ameliorate the fears associated with 
dependency by trusting those on whom they depend190.  This strategy might be rational.  
As described above research on the trust development process has found that when one 
party is hesitant to trust, other parties are even more hesitant than they otherwise would 
be to trust that party.  Therefore, people with low socio-economic status who show 
hesitancy to trust others will often make themselves even more vulnerable. Requiring 
“reasonable” reliance, which has been interpreted to mandate that consumers distrust 
what they are told and check for accuracy, puts low status consumers in the difficult 
position of being expected to act in ways that would leave them vulnerable to being 
distrusted when they are already dependent.  This vulnerability is made particularly 
problematic for those who lack education and are, therefore, also acutely vulnerable to 
the comprehension difficulties discussed above.  

 
Even if consumers do not completely trust would-be defrauders, it will often be 

uncomfortable for consumers to double check their verbal statements.  Performing due 
diligence such as reading the contract that was just summarized is in essence like calling 
the person a liar.  People have difficulty calling liars to task even if they are caught telling 
the lie and their lie is known191.  We speculate that to do so when there is no evidence yet 
that the person has lied is particularly difficult for consumers and another motivation to 
trust.192 
 

Another major reason why people might not read the contracts that they sign is 
that many consumer contracts are contracts of adhesion.193  The consumers’ choice is to 
accept the offered agreement or go elsewhere.  When consumers download software from 
the internet, for example, absolutely nothing can be negotiated.  Likewise, when 
consumers rent a car, there is very little that can be negotiated.  They can opt in or out of 
the various options that car rental companies provide, but nothing is negotiable outside of 
that framework.  Consumers may fail to see the utility of reading contracts, if they—
perhaps correctly—assume that nothing can be negotiated anyway.  This may especially 
be the case if they are dependent upon the product or service.  A consumer might have no 
choice but to download a piece of software from the internet, for example, if they need 
that software for their employment and there are no available alternatives or they are not 
aware of alternatives.  If a consumer needs to rent a car to get to her final destination, she 
may have no choice, but to sign the car rental agreement.  If consumers have no choice 
but to enter into agreements and the provisions of those agreements either are not 
negotiable or are believed not to be negotiable, then there may in fact be very little utility 
in reading contracts. 

 
Even in those cases when contractual provisions are negotiable, negotiations are 

often very difficult.  Because negotiations are difficult, many people fear the negotiation 
process.  Both men and women fear this process, but women—even more than men—are 
especially prone to fear it194, as being assertive of one’s own needs and asking for 
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concessions is contrary to female gender norms 195.  According to hopefully antiquated 
norms, women are not supposed to be looking out for their own needs.  Rather, they are 
supposed to be looking out for the needs of others.  The needs of their families, their 
children, their husbands, are supposed to come first.  Although these norms are 
antiquated, people still often react negatively to women who are assertive of their own 
needs196.  After a lifetime of such reactions, many women have learned not to be 
assertive197.  They then might not read contracts, because they do not feel as if they can 
negotiate its terms anyway or that they would be punished if they did try to negotiate its 
terms.  They may also be less likely to speak up, if they do read contracts and they see 
provisions that are disadvantageous to their interests.  

 
Finally, there are often social norms not to read contracts198. Because of these 

social norms, consumers often receive social signals that they are expected not to read 
and that reading is socially inappropriate.  A huge literature in social psychology has 
documented the ways in which expectations shape behavior causing people to conform to 
expectations199.  In contexts where contracts are supposed to be signed, the expectation 
that a person should not read is signaled in many ways.  A meeting to sign contracts 
might be scheduled to last an hour, where the mortgage broker chats with the borrower 
for thirty minutes or more on other matters and then towards the end of the meeting 
presents the borrower with a pile of mortgage documents to sign that run approximately 
100 pages200. Or there might be a long line at a car rental office so that reading the lease 
would be rude to other customers, making them wait, and delaying their—and their 
children’s—vacation plans.  The expectation not to read can also be signaled when 
would-be defrauders explain clauses while pointing to the appropriate sections of the 
contract, but flip the page before there is time to read those sections, and holding the 
document open turned directly to the signature page for them to sign.201  If a consumer 
insists upon reading the contract, the signal that they are acting inappropriately might be 
signaled by sighs, blank looks around the room that signal boredom, and fidgeting202.  
After sitting through several such settings, consumers will learn that they are expected 
not to read contracts203. 

 
Those who argue in favor of reasonable reliance requirements often state that one 

of their goals is to change these social norms.  In our view, such a change is unlikely 
unless all of the other cognitive and social psychological barriers we have discussed also 
change including changes to the legal system so that precise legal language that lay 
people have difficulty understanding would no longer be necessary, the education of lay 
people to be aware of relevant rules of law and rules of construction and of the risks that 
can arise in the transaction they are contemplating (or their representation by attorneys in 
consumer transactions), changes to the social system so that reading contracts would not 
be perceived as signs of mistrust, and indeed changes to the human cognitive system 
itself so that people would not have confirmation biases or fall prey to sunk cost effects.  
To say that we are skeptical that such wide ranging changes are possible would be an 
understatement.  Furthermore, it is not even clear to us that such a change in social norms 
would even be desirable.  Contracts need precision that only legal language can provide 
and the time and economic costs of reading all contracts in their entirety would be 
enormous as would the economic cost of trying to train laypeople to know what a lawyer 
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would know.204 Another consideration is the social costs on our culture of requiring 
people to be skeptical of each other.  
 

To summarize, in this Part II we identified numerous cognitive and social 
psychological reasons why consumers fail to read or thoroughly understand the contracts 
they sign.205 Some of these reasons relate to user-unfriendly features of contracts206 and 
the fact that many consumers lack the contractual schemas or knowledge structures 
needed to comprehend contracts207 leading to systematic misinterpretation of contractual 
provisions208 and often inaccurate, default assumptions of how contractual provisions are 
likely to be structured.  Because consumers typically read contracts after listening to sales 
people’s accurate or inaccurate descriptions of contractual provisions, there will 
sometimes be positive confirmation biases in how consumers interpret contracts and 
consumers will often accept senseless explanations.  We also described how consumers 
often cannot foresee ill effects that a contract might create; they, therefore, might have no 
misgivings about signing a contract.209  Alternatively, because they cannot imagine what 
potential ill effects might be they might assume that any such ill effects are not likely to 
be worth the time and effort that would be required to overcome the cognitive and social 
psychological difficulties that they face.  Even if they manage to foresee the possibility of 
a few potential negative consequences, because of sunk cost effects once they have 
invested even a small amount of time and effort pursuing an agreement, they will often be 
overly optimistic in assessing the probability of those negative consequences.210  By the 
time consumers have reached the stage when they are ready to sign a contract, they have 
also typically developed a level of possibly misplaced trust in the would-be defrauders 
due to various factors which create a strong motivation to trust.211  Furthermore, many 
contractual provisions are not negotiable, so consumers may fail to see the utility of 
reading.212  Indeed, a rational cost-benefit analysis might recommend against reading 
extremely long and complicated contracts in those cases when there appears to be no 
alternative but to enter into the agreement and suffer whatever negative consequences 
might come.213  Finally, there is often a social norm not to read contracts and this social 
expectation creates a situation wherein consumers receive social signals that they ought 
not to read.214

  
 

Although each of these effects and explanations (together we refer to them as the 
“Psychological Barriers to Authentic Contractual Assent”) provides a plausible 
explanation for why people fail to read or understand the contracts they sign, in Part III 
we test the relative strength of each of them in a fraud simulation study and follow up 
questionnaire where people self-reported on why they failed to read a document that they 
signed.  
 
III. Fraud Simulation Study and Follow-up Survey  

 
Method of Fraud Simulation Study and Follow-up Survey: 

Participants. 
 
 The participants were 91 undergraduate students enrolled in an introductory 
psychology course.  They participated to fulfill a course requirement wherein students 
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learn how psychological research is conducted by becoming subjects of psychological 
research.  Students have a variety of options to fulfill this course requirement including 
options wherein they do not participate in research studies, so they were in no way 
obligated to participate in this particular study. 
 
Materials and Procedure. 
 
 Students participated in this study as one study within a series of studies 
conducted in a single session.  After completing the prior studies, participants were led to 
an adjacent room.  Both the participant and the researcher remained standing.  The 
researcher told participants that we needed them to sign a form (the bogus consent form) 
consenting to being a participant in the next study which would take approximately five 
minutes.  The researcher inaccurately described the contents of this consent form pointing 
out that it contained a lot of boilerplate, but basically stated that the study in which they 
were about to participate would only take approximately 5 additional minutes, that all of 
these studies that they were participating in should have only taken approximately one 
hour to complete, and that they would receive one hour’s credit.  The researcher then 
asked whether there were any questions?  Few participants took advantage of this 
opportunity to ask questions.  If participants asked, “what else is in the consent form?” or 
“what is in the boilerplate?,” the researcher was instructed to answer, “The consent form 
covers things like the importance of consent and how the data will be used after the study 
is completed.  It also says that you can choose to participate or not to participate in this 
study and you can change your mind later and leave the study if you want and there will 
be no negative consequences.” 

 
If participants had no questions, the researcher turned the consent form to page 3 

(described below), said, “please sign here and then we can begin,” and handed the bogus 
consent form to the participant.  This form was placed on a hard-backed surface so that 
participants could easily sign it. 

 
The bogus consent form was three pages long.  The first two pages contained the 

body of the form typed out single-spaced in Times New Roman 11-point font.  It started 
innocently by describing the purpose of the experiments in which they were participating.  
In addition to describing the purpose of the previous studies they had participated in, the 
first paragraph of this bogus consent form informed participants that we were studying 
the psychological reasons why people sometimes become victims of fraud.  It explicitly 
laid out the fact that we were asking them to sign this contract so that we could study this 
question.  The text clarified that they did not need to sign to participate and that we were 
only asking them to sign to see whether they read contracts and consent forms. 

 
The second paragraph was a long-winded explanation of informed consent, but 

buried three quarters of the way through this paragraph, was a sentence suggesting that 
participants should not sign this consent form as its terms were clearly not in their best 
interests.  The third and fourth paragraphs described unproblematic aspects of studies 
typically conducted at the university.  Buried within the fifth paragraph, however, were 
clauses that were certain to be unacceptable if read by participants.  In particular, these 
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clauses committed participants to administering electric shocks to fellow participants, if 
instructed to do so, even if that participant screamed, cried, and asked for medical 
assistance.  It also required participants to do push-ups, if the experimenter instructed 
them to do so.  Contrary to human-subject protection guidelines, the form required 
participants to remain in the laboratory until and unless the experimenter allowed them to 
leave. 

 
The sixth paragraph also contained clauses that would be problematic to 

participants if they had read it.  In particular, these clauses required students who signed 
the form to participate in any future studies that Dr. Choplin (the second author of this 
paper) would conduct at DePaul University with or without credit in their undergraduate 
courses and with or without any compensation for their time.  This paragraph also 
contradicted verbal assurances by explicitly stating that there was no guarantee that they 
would receive credit of any kind in any of their courses for the time that they had already 
spent participating in research. 
  

Although the problematic clauses were embedded within the first two pages, the 
consent form was opened to page 3 when it was handed to participants.  Minimal text was 
placed on the third page, but this text was self-serving to the party needing to obtain 
“informed” consent.  It had a bolded heading across it saying, “Statement of Consent.”  
There were three sentences that read: “I have read the above information.  I have all my 
questions answered.  I consent to be in this study.”   Finally, there was a line on which 
they were to sign. 
  

The researcher noted whether participants did not even look at the bogus consent 
form, looked so briefly that they could not have read it, skimmed enough to get a vague 
idea about some provisions, read parts but skimmed the rest, or read the bogus consent 
form in its entirely.  The researcher also timed how long participants looked at the bogus 
consent form. 
  

After participants had either signed or not signed the consent form and returned it 
to the researcher, the researcher debriefed them.  Participants were told that the goal of 
this study was to understand why people fail to read the contracts that they sign even 
though this failure often leaves them vulnerable to fraud.  Participants were informed that 
the contract they had been given was bogus and that we asked them to sign it to 
investigate whether and when people read contracts.  The researcher demonstrated that 
signing this form was not in the participants’ interests by pointing to the problematic 
provisions, but reassured participants that they should not worry as the problematic 
provisions would not be enforced.  The researcher then tore the consent form in half. 
  

The DePaul University Institutional Review Board which monitors all research 
done on human participants at DePaul University with the goal of protecting research 
participants from abuse required us to finish this study by asking participants for 
permission to use their data.  This requirement turned out to be fortuitous as it allowed us 
to investigate whether people might learn to read contracts after being deceived once or 
whether they would perseverate and continue to fail to read contracts.  Participants were 
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verbally assured that their data could help us identify factors that make people vulnerable 
to fraud, but that we need their permission to use their results in our study and that we 
also wanted them to complete a survey.  Participants were also informed that if they 
granted permission, we would keep their results and there would be no identifying 
information attached to their data so no one could identify their data as theirs.  If they did 
not grant permission, their records would be discarded. 

 
Participants were then asked to read the actual consent form and sign it. The 

researcher noted whether participants did not even look at this actual consent form, 
looked so briefly that they could not have read it, skimmed enough to get a vague idea 
about some provisions, read parts but skimmed the rest, or read the actual consent form in 
its entirely.  The researcher also timed how long participants looked at the actual consent 
form. 

 
After participants signed the actual consent form, the researcher gave participants 

a survey to fill out.  This survey queried participants who signed the bogus consent form 
about the reasons why they failed to read it by asking them to rate their agreement with 
sentences of the form, “I didn’t read the bogus consent form, because … ,” on a 5-point 
rating scale where 1 represented “do not agree at all” and 5 represented “agree 
completely.”  The complete list of sentences used in this survey is presented in Table 2. 
 

Results of Fraud Simulation Study 
 

 The results are presented in Table 1.  Contrary to the assumptions underlying 
some court decisions discussed in Part I which maintained that no “reasonable” party 
should sign contracts without first reading their provisions, 87 out of 91 participants 
(95.6% of participants) signed the bogus consent form which included some terms one 
might find in a contract, such as the amount of course credit the participant would receive 
for her participation in the study.  Only four participants read enough of the bogus 
consent form to detect the fraud.  Of those who signed the bogus consent form, 86.2% did 
not even look at the consent form and another 10.3% looked so briefly that they could not 
have read it.  Very few read any provisions or even skimmed enough to get a vague idea 
of those provisions.  The average time that these participants spent looking at the bogus 
consent form was 2.0 seconds.  By contrast, of the four participants who detected the 
fraud and refused to sign the bogus consent form, two read the bogus consent form in its 
entirety and the other two read some of the provisions and skimmed the rest.  The 
average time that these four participants spent looking at the bogus consent form was 3 
minutes and 12.5 seconds, which was statistically greater than the time spent by the other 
87 participants (t[89]=15.28, p<.01). 
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Table 1. Results of fraud simulation study: 95.6% of participants signed the bogus 
consent form after failing to read it. Many also failed to read the actual consent form. 

 
 

  
Participants who 

signed bogus 
consent form 

 
Participants who 

did not sign bogus 
consent form 

Number of participants 
Total participants = 91 

87 4 

Percentage of participants 95.6% 4.4% 

Bogus consent form 
 Participants who 

signed bogus 
consent form 

Participants who 
did not sign bogus 

consent form 

Percentage who did not even  
look at consent form 

86.2%  0% 

Percentage who looked so briefly  
That they could not have read 

10.3% 0% 

Percentage who skimmed enough to get a 
vague idea about some provisions 

2.3% 0% 

Percentage who read parts,  
but skimmed the rest 

1.1% 50% 

Percentage who read form in its entirely 0% 50% 
Average time spent looking  
at bogus consent form 

2.0 
Seconds 

3 minutes 
12.5 seconds 

Actual consent form 
 Participants who 

signed bogus 
consent form 

Participants who 
did not sign bogus 

consent form 

Percentage who did not  
even look at consent form 

17.2% 0% 

Percentage who looked so briefly  
That they could not have read 

18.4% 0% 

Percentage who skimmed enough to get a 
vague idea about some provisions 

21.8% 0% 

Percentage who read parts,  
but skimmed the rest 

20.7% 75% 

Percentage who read form in its entirely 21.8% 25% 
Average time spent looking  
at actual consent form 

16.0 
Seconds 

51.5 
Seconds 
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 In addition, many participants failed to read the actual consent form even after 
becoming simulated victims of fraud.  Of the 87 participants who signed the bogus 
consent form, 17.2% did not even look at the actual consent form, another 18.4% looked 
so briefly that they could not have read it, and 21.8% only skimmed enough to get a 
vague idea of some of the provisions.  The remaining 42.5% apparently learned that they 
ought to spend more time reading: 20.7% read some provisions in full and skimmed the 
rest, while 21.8% read the actual consent form in its entirety.  These 87 participants spent 
an average of 16.0 seconds looking at the actual consent form which was statistically 
greater than the average of 2.0 seconds spent looking at the bogus consent form  
(t[86]=5.71, p<.01).  By contrast, the 4 participants who read enough of the bogus 
consent form to detect the fraud also read at least some of the provisions of the actual 
consent form and skimmed the rest or read the actual consent form in its entirety.  These 
4 participants spent an average of 51.5 seconds looking at the actual consent form which 
was statistically greater than the average of 16.0 seconds that the other 87 participants 
spent looking at the actual consent form  (t[89]=3.15, p<.01). 
 

Results of Survey Following the Fraud Simulation Study 
 
 The results of the survey following the fraud simulation study are presented in 
Table 2.  A word of caution in interpreting these results is appropriate.  People’s abilities 
to introspect and know their own motivational states are notoriously imprecise.  As a 
result, their answers to this survey should be interpreted only as their own, likely 
imprecise, beliefs about why they unwisely signed the consent form.  Their answers 
should not in any way be construed as completely accurate statements about their 
motivational states.  For example, the first question under social norms in Table 2 asked 
participants whether they agreed with the statement that they would have read the bogus 
consent form, if the researcher had suggested that they read it before signing it.  
Participants rated themselves in relatively high agreement with this statement giving it a 
rating of 3.7 on the scale where 1 represented “do not agree at all” and 5 represented 
“agree completely.”  Anecdotal evidence from other researchers at the university suggests 
that participants are likely inaccurate in this assessment.  Researchers often suggest that 
participants read these consent forms, yet replicating the results we are presenting here 
participants rarely read them.  If participants are inaccurate in their assessment of this 
statement, they might very likely be inaccurate in their assessment of the other statements 
as well.  With this qualification in mind, we present these results not as completely 
accurate statements about participants’ motivations, but as participants’ beliefs about 
their motivations. 
  

Of all of the issues addressed in the survey, participants rated themselves in 
highest agreement with the statement that they did not read the bogus consent form, 
because they trusted what the researcher had told them was in the form.  They gave this 
statement a 4.7, very close to 5 representing complete agreement.  Likewise, the 
statement with which they rated themselves in second highest agreement addressed their 
trust in DePaul University as an institution and in federal regulations designed to protect 
them.  In particular, this statement asserted that they did not read the bogus consent form, 
because they presumed that there could not have been anything problematic in the form 
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because all experiments at DePaul must conform to federal standards and be approved by 
the Institutional Review Board.  Participants gave this statement a rating of 4.1.  In 
participants’ own narrative about the situation then, the most important issue is trust.  
They did not read the consent form, because they trusted the researcher, the university, 
and federal institutions.  If this narrative is accurate, it would suggest that they best way 
to induce people to read consent forms and contracts more generally would be to 
undermine their trust in those with whom they interact and undermine their trust in 
institutions.  Doing so, however, my have costly and undesirable side effects which 
outweigh the benefits. 
  

Participants also rated themselves in relatively high agreement with statements 
declaring that they did not read the bogus consent form because it was long (average 
rating of 3.1), it was boring (average rating of 3.3), they were lazy (average rating of 3.9), 
and they wanted to get on with their day as soon as possible (average rating of 3.8).  
Participants did not believe that difficulties in comprehending the consent form, their 
inability to negotiate, or the desire to preserve their reputations as good and trustworthy 
participants discouraged them from reading the consent form (average ratings in the 2’s).  
As discussed above, participants did believe that verbal instructions create social norms.  
In particular, they thought that they would have read the consent form, if the researcher 
had suggested that they read it.  They did not believe or were unaware of other factors 
that might create social norms such as being rushed (average rating of 2.9) or standing up 
(average rating of 2.7).  Participants did believe that their default assumptions had a 
moderate affect on their decisions not to read the consent form.  Participants presumed 
that this consent form would read the same as other consent forms that they claimed to 
have read (average rating of 3.1) and they did not think it would contain anything 
important for them to know (average rating of 3.3). 
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Table 2. Results of fraud simulation follow-up survey:   
 
Participants rated their agreement with each sentence on a 5-point rating scale where 1 
represented “do not agree at all” and 5 represented “agree completely.” 
  

Sentence 
Rated 

agreement 

I didn’t read the bogus consent form, because it was 
written in a small font size (I would have read the 
bogus consent form, if it had been written in a large 
font size). 2.0 

I didn’t read the bogus consent form, because it was 
written in long paragraphs (I would have read the 
bogus consent form, if it had been written in shorter 
paragraphs). 2.4 

User-unfriendly 
features 

I didn’t read the bogus consent form, because the bogus 
consent form was so long (I would have read the bogus 
consent form, if it were shorter). 3.1 

   

Time & effort 
constraints 

I didn’t read the bogus consent form, because I wanted 
to leave the laboratory and get on with my day as soon 
as possible. 

3.8 

 I didn’t read the bogus consent form, because it was 
boring. 

3.3 

 I didn’t read the bogus consent form, because I was 
lazy. 

3.9 

   

I didn’t read the bogus consent form, because I didn’t 
feel as if I would understand it anyway (I would have 
read the bogus consent form, if I would have been able 
to understand it). 2.1 

I didn’t read the bogus consent form, because it was 
written in legalese (I would have read the bogus 
consent form, if it had been written in plain English). 2.0 

I didn’t read the bogus consent form, because I 
wouldn’t have known what was important anyway (I 
would have read the bogus consent form, if I had 
known what was important). 2.6 

Contract 
Comprehension 

I didn’t read the bogus consent form, because I didn’t 
even know what I should have been looking for (I 
would have read the bogus consent form, if I knew 
what I should have been looking for). 2.8 

 

I didn’t read the bogus consent form, because I have 
read other Consent forms and I presumed that they all 
read the same. 3.1 

Default 
assumptions of 
contractual 
content I didn’t read the bogus consent form, because I didn’t 3.3 
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think it contained anything important for me to know 
or to agree to. 

 
 

Trust of deceiver I didn’t read the bogus consent form, because I trusted 
what the researcher had told me was in the form. 4.7 

 I didn’t read the bogus consent form, because reading 
the bogus consent form would have been like telling 
the researcher that I did not trust her or him. 3.2 

 I didn’t read the bogus consent form, because reading 
the bogus consent form would have been like I was 
double checking what the researcher had told me was 
in the form. 3.8 

 I didn’t read the bogus consent form, because I 
presumed that there was nothing problematic in the 
form because all experiments at DePaul must conform 
with federal standards and be approved by the IRB. 4.1 

   

Preserving 
trustworthy 
reputation  

I didn’t read the bogus consent form, because I feared 
that if I had read the bogus consent form, then the 
researcher might have thought that I was untrustworthy 
or that I was a poor participant. 2.3 

 I didn’t read the bogus consent form, because I would 
have been embarrassed to read it. 2.1 

 I didn’t want to question the researcher, because I was 
dependent upon her or him for class research 
participation credit. 2.9 

   

Negotiation I didn’t read the bogus consent form, because I didn’t 
feel as if I could negotiate anything different anyway. 2.7 

   

Social norms I didn’t read the bogus consent form, because the 
researcher asked me to sign it after explaining it to me 
and did not suggest that I read it first (I would have 
read the bogus consent form, if the researcher had 
suggested that I read it before signing it). 3.7 

 I didn’t read the bogus consent form, because I felt 
rushed (I would have read the bogus consent form, if I 
had not been rushed). 

2.9 

 I didn’t read the bogus consent form, because I was 
standing up (I would have read the bogus consent form, 
if I had been sitting down). 2.7 
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IV. Survey Regarding Contracts and Expectations  
 

  
 

Method of Survey Regarding Contracts and Expectations 
 
Participants 

 
The participants were 106 people approached by the researcher in public locations 

in the Chicago metropolitan area (the public sample) and 101 first-year law students 
enrolled in classes at the John Marshall Law School in Chicago, Illinois.  The survey of 
law students was conducted during class time the first week of classes.  Participation was 
voluntary on the part of both groups. The public sample was 59.4% female and 40.6% 
male; 60.4% self-identified their ethnicity as White, 16.0% identified as Hispanic, 9.4% 
self-identified as African American, 6.6% self-identified as Asian/Pacific Islander, no 
participants self-identified as Native American, two participants did not identify their 
ethnicity.  The average age was 24.5 years old.  Among the public sample, 34.0% 
reported being college graduates, 47.2% reported having some college, 8.5% reported 
only having a high school diploma, 6.6% reported having a master’s degree, only one 
participant reported not having a high school diploma and only one participant reported 
having a Ph.D. or equivalent, two participants did not identify their level of education.  
Approximately one third (28.3%) of the public sample participants self-reported their 
household incomes as less than $30,000 per year, 19.8% self-identified their household 
incomes as $30,000 to $50,000 per year, 24.5% self-reported their household incomes as 
$50,000 to $100,000 per year, 20.8% self-reported their household incomes as $100,000 
to $200,000 per year, 2.8% self-reported their household incomes as more than $200,000, 
four participants did not identify their household income.  We did not collect 
demographic data on the first-year law students. 
 
Methods and Procedure 

 
We asked each of the 207 participants to complete a 10-question survey designed 

to investigate the extent to which they self-report reading contracts and their expectations 
regarding verbal representations, the written provisions of a contract, and discrepancies 
between the two.  The first six questions asked them whether they read contracts in a 
variety of situations including car rental agreements (Question 1), the terms enclosed in a 
package when a good is delivered (Question 2)215, the terms of software use when 
software is downloaded from the internet (Question 3), the lease agreement when they 
have rented apartments (Question 4), the terms of the loan documents when they have 
mortgaged or refinanced the mortgage on their homes (Question 5), and the purchase 
agreement when they have purchased a house or condominium (Question 6).  For each of 
these six questions, participants either indicated that “yes,” they did read contracts in this 
situation, “no,” they did not, or “n/a,” the question was not applicable because they had 
never been in a situation where they would have been expected to read these contracts.  If 
participants indicated that “yes,” they read the contracts in these situations, they were 
asked to indicate whether or not they read all of the terms of the contracts.  We asked 
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Question 2 (i.e., the question that asked participants whether they read the terms enclosed 
in a package of a good that is delivered to them before using the goods), in part, because 
we wanted to investigate whether we would replicate the results in a survey of law 
students undertaken by Robert Hillman discussed in “Symposium: A Tribute To 
Professor Joseph M. Perillo: Rolling Contracts” published in 71 Fordham L. Rev. 743 
(the “Symposium Tribute”) finding that only about 25 percent of law students report 
reading these terms.  We were concerned that this estimate of the proportion of people 
reading these terms might be an over estimate.  In particular, we were concerned that the 
proportion of people reading these terms might be lower among the general population 
than among law students.  In addition, we were concerned that this question might be 
inherently vague in that the word “terms” could refer to either the legal terms or the 
owner’s manual which instructs consumers how to use the good.  If participants 
interpreted the word “terms” to indicate the owner’s manual, even fewer people would be 
reading the legal terms.  To disambiguate these two possible interpretations, the last 
question of the survey (Question 10) asked participants whether they interpreted the word 
“terms” as the legal terms, the owner’s manual, or both. 

Questions 7 through 9 asked participants about their expectations regarding verbal 
representations, the written provisions of a contract, and possible discrepancies between 
the two.  They were asked to answer these questions based upon their own experiences 
and views and not upon what they thought the law was.  Question 7 asked them whether 
in their view a company should stand behind a verbal representation (such as the length 
of the warranty for the product) made to them by the company’s sales person.  Question 8 
asked them whether they would expect that a sales person’s verbal representation about a 
product would be consistent with the terms in the sales agreement.  Question 9 asked 
them whether a company should honor the verbal representations made by a sales person 
when the consumer has not read the terms of the sales agreement and the verbal 
representations are inconsistent with the sales agreement. 

Finally, we asked the public sample, but not the first-year law students, to report 
demographic information.  We asked them to report their gender (male or female), 
ethnicity (White, African American, Asian/Pacific Islander, Native American, Hispanic, 
or other), age, annual household income (less than $30,000; $30,001 to $50,000; $50,001 
to $100,000; $100,001 to $200,000; more than $200,000), and level of education (did not 
graduate high school, high school graduate, some college, college graduate, master’s 
degree, Ph.D. degree or equivalent).  
 

Results 
 

 Question 1 asked participants whether they read the terms of car rental 
agreements before signing the terms and renting a car.  A sizable minority of our public 
sample (37.7%, the median age was 22) and the first-year law students (19.8%) reported 
that this question was not applicable to them presumably because they had never rented a 
car.  Of the 62.3% of the public sample and the 80.2% of law students who had rented 
cars, only 55.7% of the public sample and 56.8% of the law students reported reading the 
terms of the rental agreement.  This statistic leaves 44.3% of the public sample and 
43.2% of law students who had rented cars admitting that they did not read any of the 
terms.  Furthermore, not all of those who reported reading terms reported reading all of 
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the terms.  In fact, 48.6% of the public sample and 78.6% of the law students who 
reported reading the terms admitted that they did not read all of the terms, leaving only 
28.7% of the public sample and 12.2% of law students who reported reading all of the 
terms. 

 
We were surprised by how low these reading rates were as car rental agreements 

are typically not excessively long (typically only a few pages long).  However, the social 
setting in which people rent cars wherein people wait in long lines, sales people are 
rushing to process rentals, and people are waiting might discourage people from reading 
these rental agreements.  The social atmosphere is hurried and the sales person and the 
people waiting behind them in line might be sending people social cues that reading the 
entire contract thus making others wait to receive service is not socially appropriate216. In 
addition, it is common for the sales person to summarize what certain portions of the 
rental agreement provides, directing the customer to initial certain sections and then sign 
in full at the end of the form. This sort of direction might be a further inducement for 
consumers to not read most of the contract form217.  In addition, we expected that law 
students—being somewhat legally minded—would be more likely to read than the public 
sample when, it turns out, law students were less likely. There are, of course, many other 
factors that could explain the low reading rates that were discussed in Part II and reported 
upon in Part III such as misplaced trust, default assumptions and time/efforts 
considerations. 

 
Although rushed social settings and social cues not to read likely discourage 

people from reading these contracts, these factors cannot be the only factor that causes 
people to fail to read contracts as evidenced by the results of Questions 2 and 3.  Question 
2 asked participants whether they read the terms enclosed in the package when a good is 
delivered to them before they use the good.  Only two people in our public sample and 
none of the law students claimed that this question was not applicable to them.  However, 
of the remaining participants, 71.3% of the law students admitted that they did not read 
any terms. Of the 28.7% of law students who did read some terms, only 19.2% reported 
that they read all of the terms. That is, only 5.5% of law students (19.2% of 28.7%) 
reported reading all of the terms.  We were concerned, however, that this 5.5% figure 
might overestimate the proportion of law students who read these terms, because the 
question was ambiguous in that the word “terms” could be interpreted as either the legal 
terms or as the owner’s manual or both.  We investigated how law students interpreted 
this word by asking them whether they thought it referred to the legal terms or the 
owner’s manual or both in Question 10.  Of the 5.5% of law students who reported 
reading all of the terms, 20% interpreted the word “terms” to refer only to the owner’s 
manual so only 4.4% of law students (a group we might expect to be more legally savvy 
than the general population) reported that they read all of these legal terms.  We were 
concerned that the proportion of people reading these terms might even be lower in the 
general population.  However, fewer participants from the public sample than from the 
law student sample admitted that they did not read any terms (62.1% rather than 71.3%).  
Of the 37.9% of the public sample who claimed to read some terms, only 30.0% reported 
that they read all of the terms.  That is, only 11.4% of the public sample (30.0% of 
37.9%) reported reading all of the terms; and of this 11.4%, 18.2% interpreted the word 
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“terms” to refer only to the owner’s manual, leaving 9.3% of the public sample who 
reported that they read all of the legal terms.  While this proportion was larger than the 
proportion of law students who claimed to read all of the legal terms, it is still 
exceptionally low. 
  

The situation is no better when it comes to reading the terms of use for software 
downloaded from the internet (Question 3).  None of our participants claimed that this 
question was not applicable to them.  Nevertheless, only 29.7% of law students reported 
reading these terms of use and only 17.9% of those reported that they read all of the 
terms, leaving only 5.3% (17.9% of 29.7%) reported reading all of the terms.  Likewise, 
only 23.8% of the public sample reported reading these terms of use and only 19.2% of 
those reported that they read all of the terms, leaving only 4.6% of the public sample 
(19.2% of 23.8%) reported reading all of the terms.  Both the terms enclosed in a package 
when a good is delivered and the terms of use for software downloaded from the internet 
are typically read in the privacy of one’s own home where the social setting is not 
typically overly rushed and there are few, if any, social cues that one should not spend the 
time to read.  Nevertheless, both of our samples admitted that they failed to read contracts 
in these settings. 
  

Participants from both our sample of law students and our sample of the public 
reported that they were more likely to read contracts when there was more at stake as in 
the case of apartment rental lease agreements (Question 4), mortgages (Question 5), and 
real estate purchase agreements (Question 6).  Even in these cases where there is a lot at 
stake, however, not everyone reported reading contracts.  The highest rates of reading 
were found when we asked law students whether they read the terms of the lease 
agreement when they rent an apartment (Question 4).  Of the 89.1% of law students who 
had rented an apartment, 98.9% reported that they read the lease agreement and of these 
81.2% reported that they read all of the terms.  So of the law students who had rented an 
apartment, 80.9% reported reading the entire lease agreement (this number may be 
inflated because shortly before the law students participated in the survey, the students’ 
class covered the topic of the importance of carefully reading lease agreements).  This 
proportion was lower among the public sample.  Of the 90.5% of the public sample who 
had rented an apartment, 93.8% reported that they read the lease agreement and of these 
61.1% reported that they read all of the terms.  So of the public sample who had rented an 
apartment, 57.3% reported reading the entire lease agreement. 

 
More is at stake when people purchase a home than when they rent an apartment.  

Surprisingly, however, the proportion of our law student sample who reported reading the 
purchase agreement when they purchased a home was smaller than the proportion of our 
law student sample who reported reading lease agreements when they rented apartments.  
Of the 32.7% of law students who had purchased a home, 12.1% admitted that they did 
not read the purchase agreement (Question 6), leaving only 87.9% who reported reading 
it.  And of these 87.9% who reported reading it, only 66.7% reported reading all of the 
terms of the purchase agreement, leaving only 58.6% of the law students who had 
purchased a home who reported reading all of the terms of the purchase agreement.  This 
proportion is similar to the proportion of the public sample reporting reading the entire 
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purchase agreement.  Of the 33.0% of the public sample who had purchased a home, 
22.9% admitted that they did not read the purchase agreement, leaving 77.1% who 
reported reading it.  And of these 77.1%, 74.1% reported reading all of the terms, leaving 
only 57.1% of the public sample who had purchased a home reporting reading all of the 
terms of the purchase agreement.  This proportion of the public sample that reported that 
they read the purchase agreement when they purchased a home was similar to the 
proportion of the public sample that reported reading the rental agreement when they 
rented an apartment. 

 
The situation is even worse for law students who had a mortgage or refinanced the 

mortgage on their home (Question 5).  Of the 33.7% of law students who had such a 
mortgage, 17.6% admitted that they did not read the terms on any of the loan documents.  
Of the 82.4% who reported reading the loan documents, 57.7% admitted that they did not 
read all of the terms.  So of the law students who had a mortgage on their home, only 
47.5% reported reading all of the terms of the loan documents.  Surprisingly, perhaps, a 
larger proportion of the public sample reported reading the terms of their loan documents 
than the law student sample.  Of the 31.1% of the public sample who had such a 
mortgage, only 6.1% admitted that they did not read the terms on any of the loan 
documents.  Of the 93.9% who reported reading the loan documents, only 77.4% 
admitted that they did not read all of the terms, leaving 72.7% of the public sample who 
had a mortgage on their home reporting that they read all of the terms of their loan 
documents. This self-reported level of the public reading all of the terms of all of their 
loan documents is highly unlikely to be accurate. We clocked a research assistant and 
asked him to read through all of the terms of all the FNMAE loan documents for a typical 
home loan and it took him over three hours to do so (and he was a former mortgage 
broker more familiar with these documents than a person in the general public would be). 
Perhaps the self-reporting by the public of reading mortgage loan documents was affected 
by the heightened public attention on predatory loans. It is also possible that the mortgage 
brokers have given the public the impression that they have read through all of the terms 
of the loan documents through (i) their summary of those terms for the consumers, (ii) 
calling the attention of the borrower to look at some of the terms of these documents, (iii) 
and the signing of various pages among the loan documentation. 

 
Even though there is more at stake with a contract to purchase a house compared 

with a lease of an apartment, it is possible that consumers are more likely to read the 
lease because there is typically no attorney representing them in connection with their 
entering into a lease, but in some parts of the United States, including Illinois where our 
study took place, it is more common for home purchasers to be represented by an 
attorney, 218and the consumer may feel that in this circumstance they do not need to read 
the purchase contract219. Although consumers are rarely represented by an attorney in the 
context of a refinance of a home loan, 220it is common for mortgage brokers to act in a 
fashion that is calculated to cause the consumer to trust the broker and not read the loan 
documents. 221 

 
We also investigated whether participants of lower socio-economic status 

reported that they were less likely to read consumer contracts than participants of higher 
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socio-economic status.  To investigate the relationship between education and propensity 
to read contracts, we coded level of education by coding participants who did not 
graduate high school as 1’s, high school graduates as 2’s, participants with some college 
as 3’s, college graduates as 4’s, participants with master’s degrees as 5’s, and participants 
with Ph.D. degrees or equivalent as 6’s.  For each participant, we counted the number of 
types of contracts participants reported reading (car rental contracts, contracts for 
delivered goods, contracts for downloaded software, apartment rental contracts, mortgage 
contracts, and house or condominium purchase contracts) and only counted them as 
reading each type of contract, if they reported reading the entire contract.  There was a 
significant positive correlation between level of education and the number of contracts 
participants reported reading, r=0.468; F(1,102)=28.54,p<.01, such that persons with 
higher levels of education were more likely to read the contract.  To investigate the 
relationship between income and propensity to read contracts, we coded income level by 
coding participants whose annual household income was less than $30,000 as 1’s; annual 
incomes between $30,001 and $50,000 as 2’s; annual incomes between $50,001 and 
$100,000 as 3’s; annual incomes between $100,001 and $200,000 as 4’s; and annual 
incomes that were more than $200,000 as 5’s.  Again for each participant, we counted the 
number of types of contracts participants reported reading.  Like the correlation between 
education and the number of contracts participants reported reading, there was also a 
significant positive correlation between income level and the number of contracts 
participants reported reading, r=0.258; F(1,100)=7.11,p<.01 such that persons with higher 
levels of income were more likely to fully read the contract222.  Gender had no effect on 
propensity to read contracts, t(104)=0.15,p>.05.  Whites were not more likely to read 
contracts than ethnic minorities, t(104)=1.41,p>.05. 

 
The results of this survey clearly indicated that our participants—both the public 

sample and the law students—expected companies to stand behind the verbal 
representations of their sales staff (despite the stereotype of the dishonest sales person).  
Ninety nine percent of our law students and 97.2% of our public sample said that they 
believe that a company should stand behind the verbal representations of the company’s 
sales staff (Question 7).  Similarly, 90.1% of our law students and 90.6% of our public 
sample said that they expect that a sales person’s verbal representation would be 
consistent with the terms in the sales agreement (Question 8).  Even when the verbal 
representations made by sales staff are inconsistent with the sales agreement, 73.3% of 
law students and 80.2% of the public sample believed that the company should honor the 
verbal representations when the consumer has not read the terms of the sales agreement 
(Question 9). 

 
Although some of the reasons why consumers fail to read contracts are 

illegitimate (e.g., participants in the follow-up survey of the fraud simulation study gave 
the statements that they were lazy223 and wanted to get on with their day224 relatively high 
ratings), many of the reasons why consumers fail to read contracts they sign are 
legitimate.  Most of these reasons are outside of their reasonable control.  They have no 
control over the user-unfriendly features of contracts such as the length of contracts or the 
language in which contracts are written.  Indeed, a rational cost-benefit analysis will 
often recommend against reading extremely long and complicated contracts, because the 
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probability of being defrauded is fortunately often low enough so as to make the time and 
effort that would be required to read and understand the contract unwarranted.  
Furthermore, unless we are going to require all consumers to attend law school, 
consumers cannot be held responsible for the fact that they lack the contractual schemas 
and knowledge structures needed to comprehend contracts225.  Nor can they be held 
responsible for the systematic misinterpretations of contractual provisions and inaccurate, 
default assumptions of how contractual provisions are likely to be structured that this lack 
of knowledge produces226.  Likewise, unless all consumers are going to be afforded the 
training that lawyers receive to foresee possible ill effects of contractual provisions, we 
cannot hold consumers responsible for the fact that they cannot foresee all of the possible 
ill effects that a contract might create.  Consumers also should not be held responsible for 
positive confirmation biases, their natural tendency to accept even senseless explanations 
that sales people provide, or sunk cost effects as psychologists have demonstrated that 
these phenomena are basic, unalterable facts about how human cognition and decision 
making processes operate227.  Participants in the fraud simulation study primarily 
attributed their decision not to read the consent form to the trust they placed in the 
researcher, in the university, and in other regulatory bodies, but consumers should not be 
held responsible for their misplaced trust especially when trust is so important for the 
functioning of society.  Nor can consumers be held responsible for the fact that there is 
often a social norm not to read contracts. 
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RESULTS OF THE READING CONTRACTS SURVEY: 
 
The proportion of consumers who reported they did not read all of the contractual terms 
is in black and the proportion who reported they did read all of the contractual terms is in 
white. 
 

Car rental contracts 

29%

71%

 

Packaged good terms 

11%

89%

 
Terms on downloading software 

5%

95%

 

Apartment rental agreement 

57%

43%

 
Mortgage contract 

73%

27%

 

Home purchase agreement 

57%

43%

 
Average 

39%

61%
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V. Proposal In Light of Cognitive and Social Psychological Barriers to Authentic 
Contractual Consent in the Consumer Context 
 

 

 This article has focused on the question of the effect the presence of “no 
representation/no reliance” type disclaimer clauses in contracts has on a consumer action 
for fraud under the common law or a statutory based fraud/deception action. The article 
also extends this analysis to more specific disclaimers of matters that are inconsistent 
with what a salesperson has told a consumer about the product or service or the terms of 
its purchase, such as the length of the warranty period. In light of the cognitive and social 
psychological barriers to authentic contractual consent described in this article and the 
reported high level of consumer expectation that companies will in fact stand behind the 
representations of their salespeople even if inconsistent with what is contained in the 
contract, courts should not treat these disclaimer clauses as a bar to consumers bringing a 
fraud action under either a common law or a statutory based action. 
 
 In the context of a common law action for fraud (which can apply to either 
consumer or business transactions), if in a jurisdiction which requires that the reliance be 
“reasonable” or “justifiable,”228 courts should look to the following factors to determine 
what weight to place on the disclaimer clause: (i) whether the party alleging the fraud 
was contracting on a matter that was part of the party’s business (i.e. a matter the plaintiff 
was very familiar with), (ii) whether that party was represented by counsel, (iii) whether 
the party read the contract, and (iv) whether any of the terms of the contract were in fact 
negotiated. If a person is represented by counsel who is reviewing the terms of the 
contract and negotiating those terms, it is the attorney’s role (and arguable duty under the 
obligation to competently represent a client229) to point out to the client the disclaimer 
clause and ask the client if they were in fact told anything by the other party that induced 
them to want to enter into the transaction and then to add any such representations to the 
written contract. This should lead to either a modification of the disclaimer clause, 
removal of the disclaimer clause or authentic consent to the disclaimer clause. When a 
person or entity signs a contract relating to their business, after reading and negotiating 
the terms of the contract with their lawyer, (including the presence of the disclaimer 
clause, especially one that relates to a specific parol representation alleged), it makes 
sense under these circumstances for the disclaimer clause to bar a claim based on the 
alleged false parol representation to the contrary.  
 

Conversely, a disclaimer clause in a contract between a merchant and a consumer 
should not create a bar to a consumer bringing a fraud claim due to the evidence 
presented here that a large percentage of consumers, who are unrepresented by counsel, 
fail to carefully read all, or sometimes even any, of the terms of the contracts they sign in 
a variety of consumer transaction contexts, and, equally important, evidence that this 
failure to read and comprehend is based largely upon matters beyond the reasonable 
control of the consumer.230 The consumer would still be required to prove by a 
preponderance of the evidence that a false statement of fact was indeed made, and the 
party alleging fraud should testify with particularity the alleged oral representation relied 
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upon, together with the contextual facts in sufficient detail for a court to gage their 
inherent credibility,231

 but the merchant will not be able to bar the consumer from trying 
to prove the false statement based upon the disclaimer clause in the contract. Courts need 
to interpret the “reasonable” or “justifiable” reliance element that is applied in many 
states’ common law causes of action for fraud, to take into account the cognitive and 
social psychological barriers described in this article to consumers reading and 
understanding the terms of the contracts they sign. In light of the large percentage of 
consumers that self-reported not reading all of the terms of the consumer contracts they 
sign, and the legitimate reasons why consumers do not read all of the terms of these 
contracts, courts should not find the failure to read as causing the consumer’s reliance on 
the false statements of the salesperson to be “unreasonable” or “unjustifiable.” In the 
rarer situation where a consumer does see a term in a contract that is contradictory to 
what the salesperson has told her, this also should not be a bar to bringing a common law 
fraud claim, since the consumer may still trust what she is told by the salesperson and 
sales people can often explain away terms that are not in the consumers interests. 232  
Indeed, sometimes semantically senseless explanations will do the trick.233 
 

 A consumer might also bring a cause of action under her state’s consumer 
fraud/deceptive practices type statute because these statutes typically make it easier to 
bring an action than under common law fraud and typically provide for attorney’s fees to 
the consumer if she prevails in her claim, making it economically feasible to bring these 
claims. 234For example, under the common law action for fraud (which could apply to any 
transaction whether by sophisticated business people or between a merchant and a 
consumer), usually the plaintiff must show that the defendant knew that the statement 
was false, and as discussed, must show that the reliance by the plaintiff was reasonable or 
justifiable. But legislatures desired to make it easier for consumers who have entered into 
a transaction with a merchant to be able to recover when they have been lied to or 
deceived. Consequently, most of these statutes do not require that the consumer prove 
that the seller knew the false statement was false.235 In forty-six states, the statutes do not 
even expressly require the consumer to prove “reliance” at all but instead most required a 
showing that the false statement “caused” harm.236 Although proving causation of harm is 
similar to proving reliance, especially when a consumer is bringing an individual claim, 
when a class action fraud claim is brought, it is helpful that the statutes read this way 
since it reduces the burden in each individual case by not having to show for each 
plaintiff how that particular plaintiff relied upon a specific false statement or deceptive 
practice.237  The crux of these class action claims is that the company has engaged in a 
pattern of deceptive dealing which has caused numerous consumers to suffer losses.238 
The presence of a disclaimer type clause in those cases should have no impact since the 
two statutorily required elements: a “false” or “deceptive” statement or conduct and 
“causation of harm” are still present notwithstanding the disclaimer clause in the contract.  
 

But a merchant could argue that there was no “legal” causation due to the 
presence of the disclaimer clause (i.e. that the legal cause of the harm to the consumer 
was in failing to read the contract).239 In addition, the merchant could argue that since 
“causation” is so tied to “reliance” that the “causation” element in the statute embraces 
the “reliance” element from the common law.240 Indeed, eleven states’ courts have 
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interpreted the express statutory causation element in this manner and in seven of these 
states extended this interpretation to require “reasonable” or “justifiable” reliance.  
Schwartz and Silverman, in their article “Common-Sense Construction of Consumer 
Protection Acts”241 made this very argument and urged that courts interpret the consumer 
fraud statutes in this fashion.242 The American Legislative Exchange Council, a group of 
state legislators identified as bi-partisan, but comprised mainly of Republican 
members,243 has drafted a model consumer fraud statute that specifically requires not 
only that the consumer prove reliance on the false statement, but also that this reliance be 
proven to be “reasonable.”244 Currently, no state consumer fraud type statutes expressly 
require that the consumer prove reasonable reliance.245

 

 
This article argues that policy considerations based upon the goal of protecting 

consumers from deceptive trade practices and the psychological realities described in this 
article militate against interpreting the consumer fraud type statutes to impliedly require 
reasonable reliance or to modify the statutes to expressly require reasonable reliance. The 
legislatures in the seven states where their courts have taken this approach should amend 
their statutes to clarify that there is no requirement to show “reasonable” reliance at all 
and no requirement in a class action lawsuit for an individualized showing of reliance. 
Schwartz and Silverman make a good case for clarifying that in an individual case actual 
reliance should be a required element, but provide no support for requiring reasonable 
reliance as a necessary element, especially in a statute designed to protect consumers 
from false and deceptive practices.246

 

 

 The fact that so many consumers self report that they do not read all of the terms 
of the contracts they sign and the existence of significant cognitive and social 
psychological barriers to authentic contractual assent by consumers raises important 
questions that reach beyond the scope of this paper. Specifically, when a merchant’s 
contract contains terms that a consumer would normally not agree to if they knew of its 
existence, understood its consequences, and had the power to negotiate for the term to be 
modified or removed, should courts still enforce such a term when the merchant has not 
lied to or deceived the consumer regarding this term (i.e. the merchant was silent on the 
matter)? The European Union has addressed this issue in the EU Directive on Unfair 
Contract Terms, and the Restatement Second of Contracts in Section 211 (3) has also 
tried to address this question. This thorny question raises on the one hand, the need to 
acknowledge and address the failure of authentic contractual consent, and on the other 
hand, the goal of providing for certainty of contract and predictability of contractual 
rights and obligations, and is the topic of a future article by the authors.   
 

 

 
Conclusion: 
 
Unscrupulous businesses sometimes train their salespersons to engage in fraud or 

in misleading and deceptive trade practices to induce consumers to purchase their 
products or services. This has occurred in various consumer contexts,247

 including 
settings where the fraud or deceptive practices lead to substantial losses such as in the 
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purchase of health and property insurance, the purchase and /or finance of a car, and, 
most notably, the purchase and/or finance of a home.248 For example, it has been 
estimated that predatory home loans ending in foreclosure cost homeowners as much as 
$164 billion between 1998 and the third quarter of 2006.249 The United States Court of 
Appeals for the 9th Circuit in In re First Alliance Mortgage Company described quite well 
the deceptive practices that some mortgage lenders engage in: 250 

 
“…loan officers would employ a standardized sales presentation to persuade 
borrowers to take out loans with high interest rates and hidden high origination 
fees or ‘points’ and other ‘junk’ fees, of which the borrowers were largely 
unaware…The track manual did not instruct loan officers to offer a specific lie to 
borrowers, but the elaborate and detailed sales presentation prescribed by the 
manual was unquestionably designed to obfuscate points, fees, interest rate, and 
the true principal amount of the loan… Loan officers were taught to deflect 
attention away from things that consumers might normally look at, and the loan 
sales presentation was conducted in such a way as to lead a consumer to disregard 
the high annual percentage rate (“APR”) when it was ultimately disclosed on the 
federally-required Truth in Lending Statement.251” 
 

In an attempt to avoid liability for fraud or deception, these same businesses can include 
“disclaimer clauses” in their form contracts that state that the company’s sales persons 
have not made any representations to the consumer other than what is in the contract, the 
consumer is not relying upon any such representations, and the consumer agrees not to 
bring a claim based upon any such representations. In a common law action for fraud 
(which can arise in both a consumer transaction and in a sophisticated commercial 
transaction), courts in approximately three-quarters of the jurisdictions require that the 
plaintiff’s reliance on the alleged false statement of the defendant be “reasonable” or 
“justifiable.”252  Some courts have ruled that a plaintiff is barred from bringing a common 
law action for fraud when she has signed a contract containing a disclaimer clause 
because she should have read the contract (including the clause) and if she had been told 
something by the sales person that was different from what was in the contract, then she 
should not have purchased the product or service.253 The consumer is considered 
“foolish” and “negligent” for failing to read the contract and in relying upon the false 
statements or deceptive conduct of the salesperson254 or is assumed to have read the 
contract and to have fabricated the alleged parol false statement or deceptive conduct and 
barred in either scenario from raising a fraud claim.255  

 
The problem with this logic is that, as detailed in our reading contracts survey and 

fraud simulation study, oftentimes consumers do not in fact read any or all of the terms of 
the contracts that they sign. Can a consumer really be labeled “negligent” (i.e. failing to 
meet the standard of care for a similar person in a similar situation) for failing to read all 
of the terms of a contract when on average 61 % of consumers reported that they do not 
do so in the six categories we surveyed? As explained in the psychological literature 
review in Part II and reflected in our follow up survey to the fraud simulation study in 
Part III, the primary reasons why consumers rely upon what the salesperson tells them 
and fail to carefully read all of terms of the contracts they sign is grounded upon basic 
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unalterable facts about how human cognition and decision making processes operate and 
upon legitimate social psychological reasons. Among the cognitive reasons why 
consumers fail to read all of the terms of the contracts they sign are: (i) visual and 
comprehension challenges based upon the manner in which many form contracts are 
drafted, (ii) analytic deficiencies based upon schema deficits, (iii) positive confirmation 
biases, (iv) inability to imagine possible negative outcomes (i.e. the availability 
heuristic), (v) default assumptions, and (vi) sunk cost effects. Among the social 
psychological reasons why consumers fail to read the contracts they sign are: (i) 
misplaced trust in the defrauders due to a variety of factors which creates a strong 
motivation to trust, which we theorized is exacerbated when the consumer is of a lower 
socio-economic status,256 (ii) social norms not to read contracts in certain contexts and a 
concomitant social value to trust (90% of the consumers we surveyed expected that a 
sales person’s verbal representations would be consistent with the terms of the sales 
agreement), and (iii) a perceived (and often real) inability to negotiate the terms of the 
contracts.257  

 
Consequently, when courts enforce disclaimer clauses as a bar to a consumer 

bringing a common law action for fraud, courts are enforcing a contractual myth and 
granting a license to deceive. Justice Holmes’ famous observation “the life of the law is 
not logic but experience” applies with particular force to the situation where a consumer 
is in fact fraudulently influenced to sign a contract containing a disclaimer clause. Yet, 
remarkably, in six states (Georgia, Indiana, Maryland, Michigan, Ohio and 
Pennsylvania), courts have interpreted their consumer fraud and deceptive practices 
statutes “causation” requirement to require “reasonable” or “justifiable” reliance (with the 
potential for this leading to a license to deceive) even though the express language of 
these statutes not only fails to require this, but also fails to require “reliance” at all.258 In 
addition, the Civil Justice Task Force of the American Legislative Exchange Council, a 
group largely composed of conservative legislators, has proposed a model law that would 
require all state consumer fraud and deceptive practices acts to expressly require 
“reasonable” reliance similar to the common law action for fraud.  This position, if 
embraced by state legislatures, could make it impossible for consumers to bring fraud 
actions, including against the mortgage brokers and lenders who engaged in deceptive 
sales practices when marketing their loans which caused so many homeowners to enter 
into overpriced and unaffordable loans, by allowing the parties alleged to have engaged 
in this fraud to raise the disclaimer clause or other contradictory term in the written loan 
documents as a bar to the fraud/deceptive practices action.259    

 
To prevent the use of contractual myths to create a license to deceive, state 

legislatures should clarify in the six states noted260 (and in the State of Wyoming where 
the statute expressly requires “reliance” but has been interpreted to also require 
“reasonable reliance”) that it is not a requirement under the consumer fraud statutes that 
the consumer “reasonably” or “justifiably” rely on the false or deceptive trade practice in 
order for the consumer to recover for her resulting losses. Courts in these seven 
jurisdictions should cease interpreting the consumer fraud statutes in a fashion that is 
inconsistent with the central purpose behind these statutes, to provide consumers with 
more protection against fraud and deceptive practices than available under the common 
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law.  In addition, in a common law cause of action for fraud, courts should not interpret 
the “reasonable” or “justifiable” reliance element or the “causation” element to bar a 
consumer from bringing a fraud claim when a contract contains a disclaimer clause or 
other contradictory term. In light of our psychological literature review and the results of 
our reading contracts survey, fraud simulation study, and follow up survey to the fraud 
simulation study, it would only make sense to consider enforcing a disclaimer clause as a 
bar to a common law fraud claim when: (i) the party raising the claim was a sophisticated 
party involved in a deal related to that party’s business, or the party was represented by 
counsel, (iii) the party (or the party’s attorney) read the terms of the contract they signed, 
and (iv) the party (or the party’s attorney) negotiated the terms of the contract. In 
addition, the case for enforcing the disclaimer clause as a bar to bringing a fraud claim 
would be even stronger when the disclaimer clause specifically addressed the matter 
alleged to have been stated to the contrary prior to entering into the contract rather than a 
more general disclaimer clause.261 When all of these circumstances are present then the 
goal of certainty of contractual obligations can be pursued without fear that such goal is 
creating a license to deceive.  

Sometimes consumers do read all or a portion of the contract and spot an instance 
where the salesperson has told them something inconsistent with what is in the contract 
and yet the salesperson still convinces the consumer to sign the contract by using 
confirmatory test strategies.262 Even when the salesperson offers a fairly senseless 
explanation, such as “that doesn’t mean anything” or “don’t worry about that it is an 
older contract form” a consumer may in fact be influenced to rely on this explanation.263 
As previously discussed, there is an analogous phenomena demonstrated in an 
experiment by Langer, Blank and Chanowitz (1978) and thus, such reliance need not be 
characterized as “unreasonable” and a bar to a fraud action. Even if a consumer could be 
considered negligent in relying upon an implausible false statement of a salesperson 
which is inconsistent with what the consumer read in the contract, we return to the 
question whether it is better policy to punish a consumer for her negligence or punish a 
business for engaging in lies or deceptive trade practices.  

 
“Is it better to encourage negligence in the foolish, or fraud in the deceitful? 
Either course has obvious dangers. But judicial experience exemplifies that the 
former is the less objectionable and hampers less the administration of pure 
justice. The law is not designed to protect the vigilant, or tolerably vigilant, alone, 
although it rather favors them, but is intended as a protection to even the foolishly 
credulous, as against the machinations of the designedly wicked…as between the 
original parties, one who has intentionally deceived the other to his prejudice is 
not to be heard to say in defense of the charge of fraud, that the innocent ought 
not to have trusted him or was guilty of negligence in doing so.”264

 

 
A high percentage of the consumers we surveyed (73% of the surveyed law 

students and 80% of the public sample) appear to have drawn the same conclusion when 
they reported that they believed that a company should honor the verbal representations 
of their sales people, even if these representations were contradicted in the written 
contract. Courts and legislatures need to take into account the psychological barriers to 
authentic contractual consent to these disclaimer clauses and cease enforcement of this 
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contractual myth of no reliance upon the representations of salespersons since to do 
otherwise creates a license to deceive and is inconsistent with the expectations of the vast 
majority of consumers.   

  
 

 

Reliance and Consumer Protection Acts – 50 States 
 

i For this paper we are focused on false statements not fraudulent omissions. Therefore, our research focuses on the key anti-fraud 
statute in each state (many state statutes are based upon the FTC Anti-fraud Act). For those state statutes based upon solely the 
Uniform Deceptive Trade Practices Act, we focused on those violations most similar to making a false statement. We do not cover 
the many other state statutes that touch on fraud in a specific context, and address only the elements for a private cause of action 
for damages rather than injunctive relief.  
ii In the vast majority of states, the consumer fraud statute requires the following elements for a plaintiff to have a cause of action 
for fraud: 1) a false statement of fact (deceptive or misleading statement); 2) which causes harm/damage to the plaintiff.  Category 
3 lists when any of these elements are not required.  
iii Some states require additional elements (e.g., seller knows it was a false statement; buyer relied on the false statement) and 
Category 4 lists any such added elements. 
iv Category 5 lists the type of reliance that the statute expressly requires such as actual reliance, reasonable reliance, or justifiable 
reliance.  Not all state statutes require reliance, and some statutes refer to “reliance” but do not add an adjective such as 
“reasonable” or “justifiable.” 

 

 

 

 

State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2)
265

 

Element(s) not 
Required 

 (category 3)
266

 

Additional 
Elements 

Required (category 

4)
267

 

Type of Reliance 
Required: Statutory 

Language  

(category 5)
268

 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

Alabama 

Deceptive 

Trade Practices 

Act 

� 1981 

All required
269

 

 

Substantial 

evidence
270

 

 

Written demand 

requirement
271

 

Actual Reliance
272

 Substantial 

evidence standard 

defined
273

 

 

No case found 

addressing reliance  

 

Reasonable 

Reliance
274

 

Alaska 

Unfair Trade 

Practices and 

Consumer 

Protection Act 

� 1970 

Actual 

damages not 

required
275

 

 

Actual 

deception not 

required
276

 

 

Intent for some 

violations
277

 

 

 

Reliance not 

required
278

 

Reliance not 

required
279

 

 

Actual injury or 

intent to deceive 

not required
280

  

Justifiable 

Reliance
281

 

Arizona 

Consumer 

Fraud Act 

� 1967 

Actual 

damages not 

required
282

 

No additional 

elements
283

 

 

 

Reliance not 

required
284

 

 

 

Actual Reliance
285

 

 

Intent only to do 

the act
286

 

 

Reasonable 

Reliance
287

 

Arkansas Deceptive All required
288

 Intent required
289

 Reliance not Actual damages, Justifiable 
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State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2)
265

 

Element(s) not 
Required 

 (category 3)
266

 

Additional 
Elements 

Required (category 

4)
267

 

Type of Reliance 
Required: Statutory 

Language  

(category 5)
268

 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

Trade 

Practices 

Act 

� 1971 

 

 

required
290

 and proximate 

cause
291

 

 

No case found 

addressing reliance 

Reliance
292

 

 

California 

 

Consumer 

Legal 

Remedies 

Act
293

 

� 1970 

 

All required
 294

 

 

 

Intentional 

violation 

required
295

 

 

 

Reliance not 

required
296

 

 

Reliance not 

required
297

 

Justifiable 

Reliance
298

 

Colorado 

Colorado 

Consumer 

Protection Act 

� 1963 

All required
 299

 

 

 

Knowingly make 

a false 

representation 

for many 

violations but not 

all
300

 

 

Reliance not 

required
301

 

Reliance not 

“required” but 

may factor into 

causation
302

 

 

Public impact 

required
303

 

Justifiable 

Reliance
304

 

Connecticut 

Unfair Trade 

Practices Act 

� 1973 

All required
 305

 No additional 

elements
306

 

 

 

 

Reliance not 

required
307

 

Reliance not 

required
308

 
“Reliance” but 

undefined
309

 

State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2) 

Element(s) not 
Required 

 (category 3) 

Additional 
Elements 

Required (category 

4) 

Type of Reliance 
Required: Statutory 

Language  
(category 5) 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

Delaware 

Consumer 

Fraud Act 

� 1965 

 

 

Actual 

damages not 

required
310

 

 

 

No additional 

elements
311

 

 

 

Reliance not 

required
312

 

Reliance not 

required
313

 

 

No intent 

required
314

 

Justifiable 

Reliance
315

 

Florida 

Florida 

Deceptive and 

Unfair Trade 

Practices Act 

� 1973 

All required
316

 

 

No additional 

elements
317

 

 

Reliance not 

required
318

 

Reliance not 

required
319

 

 

Justifiable 

Reliance
320

 

 

 

Georgia 

Fair Business 

Practices Act
321

 

� 1973 

All required
 322

 

 

 

 

No additional 

elements
323

  

Reliance not 

required
324

 

Justifiable 

Reliance
325

 

 

Scienter/intent to 

deceive not 

required
326

 

 

Justifiable 

Reliance
327

 

Hawaii 

Uniform 

Deceptive 

Trade Practice 

Act 

� 1969 

All required
 328

  No additional 

elements
329

 

Reliance is not 

required
330

 

Reliance not 

required
331

 

 

Actual deception is 

not required
332

 

 

Actual 

Reliance
334
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State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2)
265

 

Element(s) not 
Required 

 (category 3)
266

 

Additional 
Elements 

Required (category 

4)
267

 

Type of Reliance 
Required: Statutory 

Language  

(category 5)
268

 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

Actual damages 

are required
333

 

 

 

Idaho 

 

 

Idaho 

Consumer 

Protection Act 

� 1971 

 

All required
 335

 

 

No additional 

elements
336

  

 

Reliance not 

required
337

 

 

 

No case on reliance 

found 

 

 

 

 

 

Justifiable 

Reliance
338

 

Illinois 

Consumer 

Fraud and 

Deceptive 

Business 

Practices Act
339

 

� 1961 

All required
340

 No additional 

elements
 341

 

 

Reliance not 

required
342

 

Reliance required 

under proximate 

cause element
343

   

 

Proximate 

causation
344

 

 

Justifiable 

Reliance
345

 

Indiana 

Deceptive 

Consumer 

Sales Act 

� 1971 

Harm or 

causation not 

required
346

 

No additional 

elements
347

 

Reliance not 

required
348

 

Justifiable reliance 

is needed
349

 

 

Offer to cure
350

 

Justifiable 

Reliance
351

 

Iowa 

Consumer 

Fraud Act 

� Unavailable 

for an 

individual  

Damages not 

required
352

 

 

Intent others 

rely
353

 

Reliance not 

required
354

 

There is no cause 

of action for a 

consumer plaintiff. 

The gov’t as 

plaintiff need not 

show reliance.
355

   

Justifiable 

Reliance
356

 

Kansas 

Consumer 

Protection Act 

� 1973 

All required
 357

 

 

No additional 

elements
358

 

Reliance not 

required
359

 

 

 

Reliance not 

required
360

 Justifiable 

Reliance
361

 

Kentucky 

Consumer 

Protection Act 

� 1972 

Harm or 

causation not 

required
362

 

No additional 

elements
 363 

 

 

 

Reliance not 

required
364

 

No case found 
Reasonable 

Reliance
365

 

 

 

State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2) 

Element(s) not 
Required 

 (category 3) 

Additional 
Elements 

Required (category 

4) 

Type of Reliance 
Required: Statutory 

Language  
(category 5) 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

Louisiana 

Unfair Trade 

Practices and 

Consumer 

Protection Law 

� 1972 

All required
366

 No additional 

elements
 367

 

Reliance not 

required
368

 

No case found  

Justifiable 

Reliance
369

 

Maine 

Unfair Trade 

Practices Act 

� 1969 

 

All required
 370

 

 

No additional 

elements
371

 

Reliance not 

required
372

 

Detrimental 

reliance
373

 

Detrimental 

Reliance
374

 

(being influenced 

to make a 

consumer choice) 

Maryland 
Consumer 

Protection Act 

Harm 

unnecessary
375

 

No additional 

elements
376

 

Reliance not 

required
377

 

Reasonable 

reliance
378

 

Justifiable 

Reliance
379
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State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2)
265

 

Element(s) not 
Required 

 (category 3)
266

 

Additional 
Elements 

Required (category 

4)
267

 

Type of Reliance 
Required: Statutory 

Language  

(category 5)
268

 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

� 1957   
 

Massachusetts 

Regulation of 

Business for 

Consumer 

Protection Act 

� 1967 

All required
380

 Written demand 

for relief prior to 

filing action
381

 

Reliance not 

required
382

 

Reliance not 

required
383

 

 

Proximate cause 

required
384

 

 

Reasonable 

Reliance
385

 

Michigan 

Consumer 

Protection Act 

� 1977 

Harm/damages 

not 

mentioned
386

 

Causing a 

probability of 

confusion
387

 

Reliance not 

required
388

 

Reasonable 

Reliance
389

 
Acted in 

Reliance
390

 

Minnesota 

Prevention of 

Consumer 

Fraud Act 

� 1963 

Damages not 

required
391

 

Intent  that 

others rely
392

 

Reliance not 

required
393

 

Reliance not 

required
394

 

Justifiable 

Reliance
395

 

 

 

 

Mississippi 

Regulation of 

Business for 

Consumer 

Protection Act 

� 1974 

All required
396

 Personal, family, 

or household 

purpose
397

 

Reliance not 

required
398

 

No case found 

Justifiable 

Reliance
399

 

Missouri 

Merchandising 

Practices Act 

� 1967 

Harm/damages 

not 

mentioned
400

 

 

No additional 

elements
401

 

Reliance not 

required
402

 

Reliance not 

required
403

 Reasonable 

Reliance
404

 

Montana 

Consumer 

Protection Act 

� 1973 

All required 
405

  No additional 

elements
406

  

Reliance not 

required
 407

 

No case found 
Justifiable 

Reliance
408

 

Nebraska 

Consumer 

Protection Act 

� 1974 

All required
409

  No additional 

elements
 410

  

Reliance not 

required
 411

  

No case found 
Justifiable 

Reliance
412

 

Nevada 

Deceptive 

Trade Practices 

Act 

� 1973 

All required
413

 No additional 

elements
414

 

Reliance not 

required
415

 

No case found 

Justifiable 

Reliance
416

 

New 

Hampshire 

Regulation of 

Business 

Practices for 

Consumer 

Protection Act 

� 1970 

All required
417

 No additional 

elements
418

 

“not necessary to 

prove actual 

confusion or 

misunderstanding”
419

  

 

Reliance not 

required
420

 Justifiable 

Reliance
421

 

New Jersey 

Trade-Marks 

and Unfair 

Trade Practices 

Act 

1960 

All required
422

  No additional 

elements
 423

 

Reliance not 

required – “whether 

or not any person 

has in fact been 

misled”
424

 

Reliance not 

required
425

 

 

 

Reasonable 

Reliance
426

 

 

State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2) 

Element(s) not 
Required 

 (category 3) 

Additional 
Elements 

Required (category 

4) 

Type of Reliance 
Required: Statutory 

Language  
(category 5) 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 
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State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2)
265

 

Element(s) not 
Required 

 (category 3)
266

 

Additional 
Elements 

Required (category 

4)
267

 

Type of Reliance 
Required: Statutory 

Language  

(category 5)
268

 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

New Mexico 

Unfair Trade 

Practices Act 

� 1953 

 

All required
427

 

No additional 

elements
 428

 

Reliance not 

required
429

 

Reliance not 

required
430

 

Detrimental 

Reliance (but 

interpreted as 

justifiable)
431

 

New York 

Consumer 

Protection 

from Deceptive 

Acts and 

Practices 

� 1970 

 

Damages not 

required
432

 

 

No additional 

elements
433

 

 

Reliance not 

required
434

 

 

Reliance not 

required
435

 

 

Justifiable 

Reliance
436

 

 

 

 

 

North 

Carolina 

Consumer 

Protection Act 

� 1969 

All required
437

 No additional 

elements
 438

  

Reliance not 

required
 439

  

Reliance not 

required
440

 
Reasonable 

Reliance
441

 

North Dakota 

Unlawful sales 

or Advertising 

Practices 

� 1965 

All required
442

  No additional 

elements
 443

  

Reliance not 

required
 444

  

 

No case found 
“Reliance”

445
 

required for both 

fraud and deceit 

Ohio 

Consumer 

Sales Practices 

Act 

� 1972 

 

 

 

 

 

 

All required
446

  Must commit an 

“unconscionable 

act
447

 

 

knowledge 

important 

factor
448

  

Reliance not 

required
 449

  

Justifiable 

Reliance
450

 

 

Justifiable 

Reliance
451

 

 

Oklahoma 

Consumer 

Protection Act 

� 1972 

Causation is 

not required
452

  

No additional 

elements
 453

  

Reliance not 

required
 454

  

Reliance not 

required
455

 

 

 

Detrimental 

Reliance
456

 

Oregon 

Unlawful 

Trade Practices  

Act 

� 1977 

All required
457

  “Willful” act
458

  

 

 

Reliance not 

required
 459

  

The requirement of 

reliance depends 

upon the  

defendant’s act
460

 

Oregon Sup. Crt 

uses justifiable 

reliance but 

lower courts use 

reasonable 

reliance
461

 

Pennsylvania 

Unfair Trade 

Practices and 

Consumer 

Protection Law 

� 1968 

All required
462

 Non-Commercial 

transactions
463

  

Reliance not 

required
 464

  

Justifiable 

Reliance
465

 

 

 

 

 

Justifiable 

Reliance
466

 

Rhode Island 

Unfair Trade 

Practice and 

Consumer 

Protection Act 

� 1968 

All required
467

  Non-Commercial 

transactions
468

  

 

Reliance not 

required
 469

  

No case found 

 

 

 

 

Justifiable 

Reliance
470
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State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2)
265

 

Element(s) not 
Required 

 (category 3)
266

 

Additional 
Elements 

Required (category 

4)
267

 

Type of Reliance 
Required: Statutory 

Language  

(category 5)
268

 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

South 

Carolina 

Unfair Trade 

Practices Act 

� 1962 

All required
471

 No additional 

elements
472

  

Reliance not 

required
473

  

Reliance not 

required
474

 

 

“affects public 

interest”
475

 

Justifiable 

Reliance
476

  

South Dakota 

 

 

 

 

 

Deceptive 

Trade Practices 

and Consumer 

Protection Act 

� 1971 

All required
477

 

 

 

Knowingly and 

intentionally
478

  

 

 

 

 

Reliance not 

required
479

  

 

 

 

Reliance not 

required
480

 

 

 

 

“Reliance” but 

undefined
 481

 

 

 

 

State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2) 

Element(s) not 
Required 

 (category 3) 

Additional 
Elements 

Required (category 

4) 

Type of Reliance 
Required: Statutory 

Language  
(category 5) 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

Tennessee 

Consumer 

Protection Act 

� 1977 

All required
482

 No additional 

elements
483

  

Reliance not 

required
484 

 

Reliance not 

required
485

 
Reasonable 

Reliance
486

 

Texas 

Deceptive 

Trade Practice 

Act 

� 1973 

All required
 487

  Mental anguish 

or economic 

loss
488

  

Reliance by the 

consumer to the 

consumer’s 

detriment
489

  

Reliance not 

required
490

 
Actual & 

Justifiable 

Reliance
491

 

Utah 

Consumer 

Sales Practices 

Act 

� 1973 

All 

required”
492

  

Knowingly or 

intentionally
493

 

required for 

listed violations 

but  knowledge 

just a factor for 

“unconscionable” 

acts
494

  

Not Specified
495

   

No case found
496

 

Reasonable 

Reliance
497

 

Vermont 

Consumer 

Fraud Act 

� 1967 

All required
498

  No additional 

elements
 499

  

Reliance required 

only if no damages 

result from 

violation
500

  

Reasonable 

interpretation of 

misrepresentation 

is required
501

 

Detrimental 

Reliance
502

 

Virginia 

Consumer 

Protection Act 

� 1977 

All required
503

  No additional 

elements
504

 

Reliance not 

required
505

  

Reliance is 

required
506

 
Actual 

Reliance
507

 

Washington 

Consumer 

Protection Act 

� 1961 

All required
508

  No additional 

elements
509

  

Reliance not 

required
510

  

Reliance not 

required
511

 

 

Reliance helps 

show causation but 

not always 

required as part of 

causation
512

 

 

Public interest 

requirement and 

proximate cause
513

 

Justifiable 

Reliance
514
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State 
(category 1) 

Statute and 
First Year 
Enacted 

 (category 2)
265

 

Element(s) not 
Required 

 (category 3)
266

 

Additional 
Elements 

Required (category 

4)
267

 

Type of Reliance 
Required: Statutory 

Language  

(category 5)
268

 

Case Law Indicates 
re: Category 3, 4, 

and 5 
(category 6) 

Common Law 
Fraud: Case Law 
Requirement of 
Reliance 
(category 7) 

West Virginia 

Consumer 

Credit and 

Protection Act 

� 1974 

All required
515

  Notice to 

“cure”
516

  

Reliance not 

required
517

 

Reliance not 

required
518

 Justifiable 

Reliance
519

 

Wisconsin 

Consumer Act 

� 1971 

All required
520

 No additional 

elements
 521

 

Reliance not 

required
522

 

Reliance is a 

defense to 

causation (whether 

defendant caused 

plaintiff pecuniary 

loss)
523

 

 

Justifiable 

Reliance
524

 

Wyoming 

Consumer 

Protection Act 

� 1973 

All required
525

  No additional 

elements
 526

  

 

Reliance on uncured 

unlawful practice
527

  

Reasonable 

Reliance
528

 

Reasonable 

Reliance
529
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The Consumerist, May 15, 2007, http://consumerist.com/consumer/subprime/%20ameriquest-employees-
confess-lying-to-customers-forging-papers-260569.php.  
6  Slack v. James, 614 S.E.2d 636, 638-639  (SC of South Carolina 2005), aff'ed 356 S.C. 479 (2003) (The 
Sellers real estate contract read: 
 

"ENTIRE AGREEMENT: This written instrument expresses the entire agreement, and all promises, 
covenants and warranties between the Buyer and Seller. It can only be changed by a subsequent written 
instrument (addendum) signed by both parties. Both Buyer and Seller acknowledge that they have not 
received or relied upon any statements or representations by either Broker or their agents which are not 
expressly stipulated herein.")(emphasis added) 

 
Standard Real Estate Sales Agreement 2008, http://www.jaresources.com/contractexample.pdf (last 
updated 2008) 
 

(b) There are no agreements, promises, or understandings between the parties except as specifically set 
forth in this contract. No alterations or changes shall be made to this contract unless the same is in 
writing and signed or initialed by the parties hereto and made part in the main body of this contract. 

 
Sample Auto Sales Agreement, http://www.medlawplus.com/legalforms/instruct/sample-autosale2.pdf, 
(2004) 
 

H. Integration.  
This Agreement, including the attachments mentioned in the body as incorporated by  
reference, sets forth the entire agreement between the Parties with regard to the subject matter hereof.  
All prior agreements, representations and warranties, express or implied, oral or written, with respect 
to the subject matter hereof, are hereby superseded by this agreement. This is an integrated agreement.   

7 Joseph Wylie, Using No-Reliance Clauses to Prevent Fraud-in-the-Inducement Claims, Illinois State Bar 
Association, October 2004, http://www.isba.org/IBJ/oct04lj/P536.htm. (discussing the legal developments 
and effect a no reliance clause has on fraudulent inducement claims).  
8 See, e.g., Vigortone AG Prods., Inc. v. PM AG Prods., Inc., 316 F.3d 641, 644-45 (7th Cir. Ill. 2002) 
(“[P]arties to contracts who do want to head off the possibility of a fraud suit will sometimes insert a ‘no-
reliance’ clause into their contract…Since reliance is an element of fraud, the clause if upheld…precludes a 
fraud suit.”) 
9 See, e.g., Bauer v. Giannis, 359 Ill. App. 3d 897, 905, 834 N.E.2d 952, 960 (Ill.App. 2d Dist. 2005) 
(“there are sound policy reasons for precluding fraud claims based on oral statements outside the written 
agreement where the agreement includes a non reliance clause…[P]lacing primacy on the written 
word…reduces the possibility of faulty memories and fabrication.”). 
10 The parol evidence is potentially barred in a fraud action based upon the argument that the plaintiff has 
not “reasonably” or “justifiably” relied upon the false statement when the contract contains these type 
clauses or the argument that there is not “legal” causation of harm when the plaintiff failed to exercise 
proper diligence such as reading the contract. See discussion of this law in Part I.  
11 See, e.g., Snyder v. Lovercheck, 992 P.2d 1079, 1086 (Wyo. 1999)(“A perpetrator of fraud cannot close 
the lips of his innocent victim by getting him blindly to agree in advance not to complain against it.”); See 
Cirillo, 768 N.Y.S.2d at 768 (“To reflexively disallow parol evidence on the basis of such disclaimer, is to 
regard the ingenuity of draftsmen at the expense of sound public policy, and to invite sales agents, armed 
with impenetrable contracts to lie to their customers. Here the danger of fraudulent claims is outweighed by 
the danger of unrestrained fraud against the consumer.”).  
12 Ginsburg v. Bartlett, 262 Ill. App. 14 (Ill. App. Ct. 1st Dist. 1931). 
13 Belleville Nat'l Bank v. Rose, 119 Ill. App. 3d 56, 456 N.E.2d 281 (Ill. App. Ct. 5th Dist. 1983). 
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14  See, e.g.,Torres v. State Farm Fire & Casualty Co., 438 So. 2d 757 (Ala. 1983) (Because it is the policy 
of courts not only to discourage fraud but also to discourage negligence and inattention to one’s own 
interests, the right of reliance comes with a concomitant duty on the party of the plaintiffs to exercise some 
measure of precaution to safeguard their interest). 
15 Id. 
16 See Reliance and Consumer Protection Acts Table pp. 49-55. 
17 See Part I, infra. 
18 See, e.g. Tirapelli v. Advanced Equities, Inc., 351 Ill. App. 3d 450, 451, 813 N.E.2d 1138, 1144 (Ill. 
App. Ct. 1st Dist. 2004) (case involved oral representations not made apart of the parties’ written 
agreement; the appellate court held that the non-reliance clause made plaintiff’s reliance on oral 
representations unreasonable as a matter of law. The court stated, “having agreed in writing that they did 
not rely on any representations found outside the subscription documents, plaintiffs cannot be allowed to 
argue fraud based on such representations.” But see, Cirillo, 768 N.Y.S.2d at 768 (“Can the consumer 
really be said to ‘represent’ a state of facts (i.e. that no oral representations were made to him), by virtue of 
his acquiescent signature?”).   
19 Some courts interpret “causation” to mean more than a simple “but for” causation in fact, and instead 
incorporate policy in determining the legal consequences of the defendant’s statement. See, e.g., Hartley v. 
State, 103 Wn.2d 768, 779, 698 P.2d 77, 83 (1985) the court asked (“whether liability should  attach as a 
matter of law given the existence of cause in fact”in addressing  how far the consequences of defendant’s 
acts should extend. Court indicated that to prove legal causation the plaintiff must convince the court that 
“logic, common sense, justice, policy, or precedent, demands that the defendant be found liable for the 
consequences of his or her actions.”); Colbert v. Moomba Sports, Inc., 163 Wn.2d 43, 176 P.3d 497 (2008) 
(citing Hartley court on the proposition that legal liability involves a policy determination); Nuttall v. 
Dowell, 31 Wn. App. 98, 111, 639 P.2d 832, 840 (1982)(a party does not establish a causal relationship 
with a misrepresentation of fact where he does not convince the trier of fact that he relied upon it); Zekman 
v. Direct Am. Marketers, 286 Ill. App. 3d 462, 675 N.E.2d 994 (Ill. App. Ct. 1st Dist. 1997) (concept of 
reliance is ‘ambiguously present within the parameters of the concept of proximate cause’); Wiegand v. 
Walser Auto. Groups, Inc., 683 N.W.2d 807, 809, 813 (2004) (car dealer claimed that the existence of a 
written contract that contradicts the alleged oral misrepresentation means that the car purchaser could not 
prove a “causal nexus” between the alleged misrepresentations and his injuries as a matter of law (based on 
the argument there was no justifiable reliance on the alleged misrepresentation when it was contradicted in 
a contract the car purchaser signed; court rejected this argument and ruled that “a private consumer fraud 
class action does not necessarily require the justifiable reliance standard of common law fraud. “We 
conclude that the existence of a written contract that contradicts Walser’s alleged oral misrepresentations 
does not, as a matter of law, negate any possibility of Weigand and potentially others proving a causal 
nexus between oral representations and consumer injuries.” However, it appears that the court would have 
found a lack of causal nexus as a matter of law if justifiable reliance applied to an action under the 
consumer fraud statute.)  
20 State by Humphrey v. Alpine Air Prods., Inc, 500 N.W.2d 788, 792-793, (Minn. 1993) ("We believe this 
elimination of elements indicates that the legislature intended that the burden of proof in a consumer fraud 
case would be the preponderance of the evidence standard. We will not impute to the legislature the strange 
goal of making it easier to sue for consumer fraud by eliminating elements required at common law, while 
at the same time insisting on a higher standard of proof than that generally used in civil cases. For these 
reasons, we believe the legislature intended the preponderance of the evidence standard."); see also Debra 
P. Stark and Jessica M. Choplin. 2008, "DOES FRAUD PAY: AN EMPIRICAL ANALYSIS OF 
ATTORNEY'S FEES PROVISIONS IN CONSUMER FRAUD STATUTES" Express Available at: 
http://works.bepress.com/debra_stark/1 56 Cleveland State L. Rev. 483 (2008) 
See, e.g., Gruetzke v. Rodgers, 2001 Wash. App. LEXIS 1879 (Wash. Ct. App. Aug. 10, 2001)(if statement 
would tend to deceive a substantial portion of the public [i.e. a “reasonable” consumer] then the plaintiff 
does not need to show that the defendant intended to deceive the plaintiffs); Robertson v. Boyd, 88 N.C. 
App. 437, 363 S.E.2d 672 (1988)(although failure to perform an inspection for termite damage would bar a 
cause of action under common law fraud due to duty to make diligent inquiries when have notice of a 
problem, the claim was not barred under the North Carolina consumer fraud statute because contributory 
negligence is not a defense under the statute); Gaidon v. Guardian Life Ins. Co. of Am., 94 N.Y.2d 330, 
725 N.E.2d 598, (1999) (common law fraud action must be proven by clear and convincing evidence while 
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a statutory action requires less so that the partial disclosure in this case prevents a common law fraud but 
can still be the basis for a cause of action under the deceptive business practices act); Smith v. Scott Lewis 
Chevrolet, Inc., 843 S.W.2d 9, 10 (Tenn. Ct. App. 1992) (plaintiff need not show defendant knowingly 
made a false statement of fact; the Tennessee unfair and deceptive practices act makes negligent 
misrepresentations actionable).   
21 See Reliance and Consumer Protection Acts Table pp. 49-55. 
22 See Reliance and Consumer Protection Acts Table pp. 49-55. In addition, the Wyoming statute requires 
“reliance” and courts in Wyoming have expansively interpreted this as requiring “reasonable” reliance. 
23  Schwartz and Silverman, Common –Sense Construction of Consumer Protection Acts, 54 Kan. L. Rev. 1 
(2005) (hereafter “Common Sense”). 
24 Torres v. State Farm Fire & Casualty Co., 438 So. 2d at 758-59 (“Because it is the policy of courts not 

only to discourage fraud but also to discourage negligence and inattention to  one’s own interests, the right 

of reliance comes with a concomitant duty on the part of the plaintiffs to exercise some measure of 

precaution to safeguard their interests.”). 
25 See, e.g., Winston Realty Co. v. G.H.G., Inc., 70 N.C. App. 374, 381, 320 S.E.2d 286, 290 (1984)(“the 
Legislature did not intend for violations of this Chapter [a consumer protection statute] to go unpunished 
upon a showing of contributory negligence. If unfair trade practitioners could escape liability upon showing 
that their victims were careless, gullible, or otherwise inattentive to their own interests, the Act would soon 
be a dead letter.”); see also Or. Pub. Emples. Ret. Bd. v. Simat, Helliesen & Eichner, 191 Ore. App. at  426, 
83 P.3d at  360 (“The law is not designed to protect the vigilant, or tolerably vigilant, alone, although it 

rather favors them, but is intended as a protection to even the foolishly credulous, as against the 

machinations of the designedly wicked. It has also been frequently declared that as between the original 
parties, one who has intentionally deceived the other to his prejudice is not to be heard to say, in defense of 
the charge of fraud, that the innocent party ought not to have trusted him or was guilty of negligence in 
doing so.”). 
26 See Cirillo, 768 N.Y.S.2d at 768 (The court rhetorically asks “Is the consumer’s claim, innately any less 
reliable than the purported disclaimer of reliance?” and then pointed out that the consumer must sign the 
contract to get the product or service and ordinarily there is no opportunity to negotiate any particular 
provision). 
27 See, e.g. McCartin v. Westlake, 36 Mass. App. Ct. 221, 630 N.E.2d 283 (1994). 
28  Bauer v. Giannis, 359 Ill. App. 3d at 905, 834 N.E.2d at  960 (“[T]here are sound policy reasons for 
precluding fraud claims based on oral statements outside the written agreement where the agreement 
includes a non reliance clause…[P]lacing primacy on the written word…reduces the possibility of faulty 
memories and fabrication.” Indeed, one of the roles of an attorney representing a party in a business 
transaction is to ask her client what promises or representations were made to her to induce the transaction 
that are not contained in the contract that they are negotiating to make sure that such representations or 
promises are then added to the agreement; see also Tirapelli, 351 Ill. App. 3d at  462 (Defendants allegedly 
made false statements prior to signing of the stock purchase agreement, the court held that the contract's 
non-reliance clause in the purchase agreement precluded the plaintiff cause of action for fraud); Debra 
Pogrund Stark, Navigating Residential Attorney Approvals: Finding A Better Judicial North Star¸ 39 J. 
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152

 Sample Section from FreddieMac sample Note. Quote from Intial Interest
SM Adjustable Rate Note, See Freddie 

Mac, http://www.freddiemac.com/uniform/doc/5537-MultistateARMNote(5-04rev7-05).doc 
(B) AFTER MY INITIAL INTEREST RATE CHANGES UNDER THE TERMS 

STATED IN SECTION 4 ABOVE, UNIFORM COVENANT 18 OF THE SECURITY 

INSTRUMENT DESCRIBED IN SECTION 11(A) ABOVE SHALL THEN CEASE TO BE 

IN EFFECT, AND UNIFORM COVENANT 18 OF THE SECURITY INSTRUMENT 

SHALL INSTEAD BE DESCRIBED AS FOLLOWS: 

Transfer of the Property or a Beneficial Interest in Borrower.  As 
used in this Section 18, “Interest in the Property” means any legal or beneficial 
interest in the Property, including, but not limited to, those beneficial interests 
transferred in a bond for deed, contract for deed, installment sales contract or 
escrow agreement, the intent of which is the transfer of title by Borrower at a 
future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold 
or transferred (or if Borrower is not a natural person and a beneficial interest in 
Borrower is sold or transferred) without Lender’s prior written consent, Lender 
may require immediate payment in full of all sums secured by this Security 
Instrument.  However, this option shall not be exercised by Lender if such 
exercise is prohibited by Applicable Law.  Lender also shall not exercise this 
option if:  (a) Borrower causes to be submitted to Lender information required 
by Lender to evaluate the intended transferee as if a new loan were being made 
to the transferee; and (b) Lender reasonably determines that Lender’s security 
will not be impaired by the loan assumption and that the risk of a breach of any 
covenant or agreement in this Security Instrument is acceptable to Lender. 

To the extent permitted by Applicable Law, Lender may charge a 
reasonable fee as a condition to Lender’s consent to the loan assumption.  
Lender may also require the transferee to sign an assumption agreement that is 
acceptable to Lender and that obligates the transferee to keep all the promises 
and agreements made in the Note and in this Security Instrument.  Borrower will 
continue to be obligated under the Note and this Security Instrument unless 
Lender releases Borrower in writing. 

                        If Lender exercises the option to require immediate payment in full, Lender shall give Borrower 

notice of acceleration.  The notice shall provide a period of not less than 30 days from the date the notice is given in 

accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument.  If 

Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies permitted 
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rather than injunctive relief.  
266 In the vast majority of states, the consumer fraud statute requires the following elements for a plaintiff to 
have a cause of action for fraud: 1) a false statement of fact (deceptive or misleading statement); 2) which 
causes harm/damage to the plaintiff.  This category lists when any of these elements are not required.  
267 Some states require additional elements (e.g., seller knows it was a false statement; buyer relied on the 
false statement) and Category 4 lists any such added elements). 
268 This category lists the type of reliance that the statute expressly requires such as actual reliance, 
reasonable reliance, or justifiable reliance.  Not all state statutes require reliance, and some statutes refer to 
“reliance” but do not add an adjective such as “reasonable” or “justifiable” 
269 Deceptive Trade Practices, Ala. Code 1975 §8-19-5 (2008). 
270  Evidence and Witnesses, Ala.Code 1975 § 12-21-12 (2008) (noting that the scintilla evidence rule 
abolished). 
271 Deceptive Trade Practices, Ala.Code 1975 § 8-19-10(e) (2008). 
272 Id. The statute’s demand requirement says “At least 15 days prior to the filing of any action under this 
section, a written demand for relief, identifying the claimant and reasonably describing the unfair or 
deceptive act or practice relied upon and the injury suffered, shall be communicated to any prospective 
respondent by placing in the United States mail or otherwise.” Id. Because the statute only says “relied 
upon” the most probable standard is actual reliance. Exception is made to Alabama’s demand requirement 
against prospective respondents who do not have a place of business in the state or do not keep assets 
within the state. Sheehan v. Bowden, 572 So. 2d 1211 (Ala. 1990). The burden is on the plaintiff to 
demonstrate that these exceptions apply. Id. 
273 Substantial evidence is evidence of such weight and quality that fair-minded persons in the exercise of 
impartial judgment can reasonably infer the existence of the fact sought to be proved. Thomas v. Principal 
Fin. Group, 566 So.2d 735 (Ala.1990). 
274 Foremost,  693 So.2d at 421.  Foremost overruled the “justifiable reliance” standard in Hickox and 
Fraud, Misrepresentation, and Deceit, Ala. Code 1975, § 6-5-101 (2008).  The court held that reasonable 
reliance, rather than justifiable reliance, is element of fraud.  The court explained their decision by saying 



 74 

                                                                                                                                                 
that “[t]he reasonable reliance standard is more practicable standard allowing fact finder greater flexibility 
in determining issue of reliance based on all circumstances surrounding transaction, including mental 
capacity, educational background, relative sophistication, and bargaining power of parties.” A scathing 
dissent:  

 
The legislature of this state should recognize fraud as the criminal act 
and civil wrong that it is, and treat it accordingly. In Alabama there is 
no real criminal penalty for consumer fraud, and the $2,000 civil fine in 
the Deceptive Trade Practices Act is not even a slap on the wrist. The 
legislature should enact meaningful criminal fraud statutes that impose 
strong punishments and should increase the civil penalty to an amount 
that will sting when a sting is needed . . . For too long, the other 

branches of government have failed to lead the attack on consumer 

fraud, although they alone have the power to fight it at its source . . . if 
those with the power to do so would arm the State of Alabama with 
reasonable criminal and civil consumer protection laws and then 
courageously enforce them, it would finally serve notice that persons 
who wish to defraud Alabama citizens will do so at their peril.  

 
Foremost, 693 So. 2d at 440-441 (Butts, J., dissenting)(emphasis in original).  Further, 
the dissenting justice notes that a majority of states adopt the justifiable standard contrary 
to the Alabama Supreme Court’s decision. Id. 
275 There is no requirement of damages in the act with one narrow limitation. Under one provision of the 
act, if the conduct at issue does not mislead or deceive, then damages are required. Competitive Practices, 
Regulation of Competition, Consumer Protection, AS §45.50.471(b)(11) (West 2008) (“engaging in any 
other conduct creating a likelihood of confusion or of misunderstanding and which misleads, deceives or 
damages a buyer or a competitor in connection with the sale or advertisement of goods or services).   
276 Id. §45.50.471(b)(12)(2008). 
277 Id. 
278 Id. § 45.50.531 (private and class actions); Id. § 45.50.535(a) (injunctions). For the purposes of this 
paper, injunctive relief and other types of equitable relief (such as declaratory judgment) will be omitted. 
279 Odom v. Fairbanks Mem. Hosp., 999 P.2d 123 (Alaska 2000).   
280 Act or practice is "deceptive or unfair" if it has the capacity or tendency to deceive; actual injury as a 
result of the deception is not required and intent to deceive need not be proved, but, rather, all that is 
required is a showing that the acts and practices were capable of being interpreted in a misleading way. 
State v. O'Neill Investigations, 609 P.2d 520, 524 (Alaska 1980).  
281 Barber v. Nat’l Bank, 815 P.2d 857, 862 (Alaska 1991) (“The elements of a cause of action for knowing 
misrepresentation or deceit include: a false representation of fact, scienter, intention to induce reliance, 
justifiable reliance, and damages.”). 
282 Competition and Competitive Practices, Ariz. Rev. Stat. Ann.§44-1522 (2008). 
283 However, when the complained of acts involve “concealment, suppression or omission of a material 
fact” See Id. §44-1522 requires a showing “that others [relied] upon such concealment, suppression or 
omission, in connection with the sale or advertisement of any merchandise.”  For the purposes of this 
paper, “concealment, suppression, or omission” type claims have been omitted. 
284 Id. 
285

 Correa v. Pecos Valley Dev. Corp., 126 Ariz. 601, 605, 617 P.2d 767, 771 (Ariz. Ct. App. 1980) 
(“injury occurs when consumer relies, though reliance need not be reasonable”); But see, Babbit v. Green 
Acres Trust, 618 P.2d 1086, 1094 (Ariz. Ct. App. 1980), citing Peery v. Hansen, 585 P.2d 574 (Ariz. Ct. 
App. 1978) (Howard, J., concurring) (holding that reliance is not an element for a private party under the 
Act); see also Parks v. Macro-Dynamics, Inc., 591 P.2d 1005, 1008 (Ariz. Ct. App. 1979) (“For [a] false 

advertisement to cause the injury, the hearer must actually rely on the advertisement; unlike common law 
fraud, this reliance need not be reasonable.”) (emphasis added). 
286 State ex rel. Babbitt v. Goodyear Tire & Rubber Co., 626 P.2d 1115, 1118 (Ariz. Ct. App. 1981) (“[T]he 
only showing of intent required by  Ariz. Rev. Stat. Ann. § 44-1522 is an intent to do the act involved. It is 
not necessary to show a specific intent to deceive.); See also endnote xvii. 
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287 The nine elements of common law fraud in Arizona are: (1) a representation; (2) its falsity; (3) its 
materiality; (4) the speaker's knowledge of its falsity or ignorance of its truth; (5) his intent that it should be 
acted upon by and in the manner reasonably contemplated; (6) the hearer's ignorance of its falsity; (7) his 
reliance on the truth; (8) his right to rely thereon; and (9) his consequent and proximate injury.  Nielson v. 
Flashberg, 419 P.2d 514 (Ariz. 1966).  Although there is no modifier for reliance under Nielson, Parks v. 
Macro-Dynamics, Inc. adds that the reliance for common law fraud must be actual, reasonable reliance. 591 
P.2d 1005 (Ariz.App. Ct. 1979). 
288Deceptive Trade Practices, Ark. Code Ann. § 4-88-113(f) (West 2009). 
289 Some violations require intent: Id. § 4-88-107(a)(1) (“Knowingly making a false representation as to the 
characteristics, ingredients, uses, benefits, alterations, source, sponsorship, approval, or certification of 
goods or services or as to whether goods are original or new or of a particular standard, quality, grade, 
style, or model”); Id. § 4-88-107(a)(3)(“Advertising the goods or services with the intent not to sell them as 
advertised”); Id. § 4-88-107(a)(5)(“The employment of bait-and-switch advertising consisting of an 
attractive but insincere offer to sell a product or service which the seller in truth does not intend or desire to 
sell, evidenced by”); Id. § 4-88-107(a)(6)(“Knowingly failing to identify flood, water, fire, or accidentally 
damaged goods as to such damages”); Id. § 4-88-107(a)(8) (“Knowingly taking advantage of a consumer 
who is reasonably unable to protect his or her interest because of [physical infirmity, ignorance, illiteracy, 
inability to understand the language of the agreement, or a similar factor]”); Id. § 4-88-108(2)(“The 
concealment, suppression, or omission of any material fact with intent that others rely upon the 
concealment, suppression, or omission.”)). 
290 Ark. Code Ann. § 4-88-101 et seq. 
291

 Although no case addresses all the elements of an Arkansas consumer fraud claim, the Arkansas Model 
Jury Instruction (2008) states as follows:  

AMI 2902 Issues—Claim for Damages Based on Deception, Fraud, or False Pretense and 
Concealment, Suppression, or Omission of Material Facts in Sale Transaction 

__________ claims damages from __________ and has the burden of providing each 
of three [four] essential propositions: 

First, that he/she has sustained damages; 
Second, that __________(used a deception, fraud, or false pretense)(or)(concealed, 

suppressed, or omitted a material fact) in connection with the sale or advertisement of 
goods, services, or a charitable solicitation; (and) 

[Third, that __________ intended that others rely upon the concealment, 
suppression, or omission; and] 

[Third][Fourth], that __________'s conduct was a proximate cause of __________'s 
damages. 

[If you find from the evidence in this case that each of these propositions has been 
proved, then your verdict should be for __________; but if, on the other hand, you find 
from the evidence that any of these propositions has not been proved, then your verdict 
should be for __________.] 

292 The elements of misrepresentation are: (1) a false representation of a material fact; (2) knowledge or 
belief on the part of the person making the representation that the representation is false; (3) an intent to 
induce the other party to act or refrain from acting in reliance on the misrepresentation; (4) justifiable 
reliance by the other party; (5) resulting damages. O'Mara v. Dykema, 328 Ark. 310, 942 S.W.2d 854 (Ark. 
1997). A representation is fraudulent when the person making it either knows it to be false or, not knowing, 
asserts it to be true. Id. at 317, 858. 
293 For brevity and clarity, the Unfair Practices Act (Cal. Bus. & Prof. Code § 17045(West 2008)) (dealing 
with secret commissions) has been omitted and so has the Unfair Competition Law (Cal. Bus. & Prof. Code 
§ 17200) (dealing with injunctive relief). 
294 Deceptive Practices, Cal.Civ.Code §1770 (West 2008). 
295 No award of damages if violation not intentional. Id. § 1784. 
296 Id. 
297 Committee on Children’s Television, Inc. v. General Foods Corp., 33 Cal. 3d 197, 673 P.2d 660, 668-69 
(1983). 
298 See Robinson Helicopter Co., Inc. v. Dana Corp., 102 P.3d 268, 274, 34 Cal. 4th 979, 990 (2004) (“The 
elements of fraud are: (1) a misrepresentation (false representation, concealment, or nondisclosure); (2) 
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knowledge of falsity (or scienter); (3) intent to defraud, i.e., to induce reliance; (4) justifiable reliance; and 
(5) resulting damage.”). 
299 Deceptive trade practices, Colo. Rev. Stat. Ann. §6-1-105(1)(e) (West 2008). 
300 Compare Id. §6-1-105(1)(e) (“Knowingly makes a false representation as to . . . goods, food, service, or 
property . . .”) with Id. §6-1-105(1)(l) (“Makes false or misleading statements concerning the price of 
goods, services, or property . . .”). 
301 Id. §6-1-101 et. seq. 
302 Crowe v. Tull, 126 P.3d 196, 201 (Colo. 2006). 

To prove a private claim for relief under the CCPA, a plaintiff must show: (1) that the 
defendant engaged in an unfair or deceptive trade practice; (2) that the challenged 
practice occurred in the course of defendant's business, vocation, or occupation; (3) that it 
significantly impacts the public as actual or potential consumers of the defendant's goods, 
services, or property; (4) that the plaintiff suffered injury in fact to a legally protected 
interest; and (5) that the challenged practice caused the plaintiff's injury. 

Although reliance is not an express element of a consumer fraud claim, the court noted the 
plaintiff’s reliance on the defendant’s false advertisements as part of causation of his injury. Id. at 
210. Causation is for the trier-of-fact to determine. Id.  But see, Pauley v. Bank One Colo. Corp., 
205 B.R. 272, 276 (D. Colo. 1997) (holding in the bankruptcy court that “the alleged violations of 
Colo.Rev.Stat. § 6-1-105 are defective in that there was no element of reliance by the Pauleys 
upon the alleged misdeeds of the Defendants”). 
303 Tull, 126 P.3d 196, 200 (requiring that the conduct “significantly impact[ ] the public as actual or 
potential consumers”). 
304 Black v. First Federal Sav. & Loan Ass'n, F.A., 830 P.2d 1103, 1113 (Colo. Ct. App. 1992) (“The 
elements necessary for proving fraud are: 1) a false representation or concealment of a material existing 
fact; 2) with knowledge that the representation was false or that the fact which was concealed in equity and 
good conscience should have been disclosed; 3) ignorance on the part of the one to whom representations 
are made or from whom such fact is concealed, of the falsity of the representation or of the existence of the 
fact concealed; and 4) justifiable reliance; 5) resulting in damages”) citing, Morrison v. Goodspeed, 68 P.2d 
458. 
305 Fair Trade Act, Conn. Gen. Stat. Ann. §42-110(b) (West 2008) (Prohibiting broadly “unfair methods of 
competition and unfair or deceptive acts or practices in the conduct of any trade or commerce.”).   
306 Id. §42-110(g) (a). 
307 Id. 
308 Izzarelli v. R.J. Reynolds Tobacco Co., 117 F. Supp. 2d 167, 171 (D.Conn. 2000) (explaining that 
“[u]nlike a claim of fraud, CUTPA [Connecticut Unfair Trade Practices Act] does not require reliance on 
alleged misrepresentation or a claim that misrepresentation became part of the basis of the bargain.”); 
Robichaud v. Hewlett Packard Co., 48 Conn. Supp. 429, 440, 847 A.2d 316, 322 (Conn. Super. Ct. 2003) 
(saying that “[a]n Unfair Trade Practices Act plaintiff need not prove reliance or that representation became 
part of the basis of the bargain.”).  
309

 Nazami v. Patrons Mut. Ins. Co., 280 Conn. 619, 628, 910 A.2d 209, 215 (2006)(“In order to plead a 
cause of action for fraud, a plaintiff must allege that: (1) a false representation was made by the defendant 
as a statement of fact; (2) the statement was untrue and known to be so by the defendant; (3) the statement 
was made with the intent of inducing reliance thereon; and (4) the other party relied on the statement to his 
detriment.”). 
310 Prohibited Trade Practices, Del. Code Ann. tit. 6 § 2513(a) (West 2008); see also 6 Del. C. § 2532. 
311 Id. § 2513 et seq. 
312 Id. § 2513(a). 
313

 Stephenson v. Capano Development, Inc., 462 A.2d 1069, 1074 (Del. 1983); Ayers v. Quillen, 2004 WL 
1965866 (Del. Super. Ct. 2004) (holding that a consumer need not show actual reliance on a false statement 
as long at the person making the statement intended others to rely on it). 
314 See In Re Brandywine Volkswagon, Ltd., 306 A.2d 24 (Del. Super 1973)(Intent is required only to 
prove concealment, suppression, or omission). 
315 Browne v. Robb, 583 A.2d 949, 955 (1990) (“The general elements of common law fraud under 
Delaware law are: (1) defendant's false representation, usually of fact, (2) made either with knowledge or 
belief or with ruthless indifference to its falsity, (3) with an intent to induce the plaintiff to act or refrain 
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from acting, (4) the plaintiff's action or inaction resulted from a reasonable reliance on the representation, 
and (5) reliance damaged the defendant.”  Nye Odorless Incinerator Corp. v. Felton, 162 A. 504, 510 
(1932) (discussing reasonable or justifiable reliance as required to be demonstrated by a plaintiff in a 
common law fraud action). 
316 Consumer Protection, Fla. Stat. Ann. § 501.211(West 2008). 
317 Id.. 
318 Id. §§ 501.201 - 501.213. 
319 Lance v. Wade, 457 So. 2d 1008 (1984) (A consumer claim for damages under Florida's Deceptive and 
Unfair Trade Practices Act, §§ 501.201 - 501.213 has three elements: (1) a deceptive act or unfair practice; 
(2) causation; and (3) actual damages.).  
320 Id. (The elements for actionable fraud are (1) a false statement concerning a material fact; (2) 
knowledge by the person making the statement that the representation is false; (3) the intent by the person 
making the statement that the representation will induce another to act on it; and (4) reliance on the 
representation to the injury of the other party.).  In summary, there must be an intentional material 
misrepresentation upon which the other party relies to his detriment.  Id.  Appellate court cases such as 
Albertson v. Richardson-Merrell, Inc., 441 So. 2d 1146 (Fla. Dist. Ct. App. 4th Dist. 1983) and Nantell v. 
Lim-Wick Constr. Co., 228 So. 2d 634 have added in that the reliance must be “justifiable” reliance.  
321 The Uniform Deceptive Trade Practices Act, in contrast with the Fair Business Practices Act, authorizes 
only equitable relief. Ga. Code Ann. § 10-1-370 et seq. (West 2008); Akron Pest Control v. Radar 
Exterminating Co., Inc., 216 Ga. App. 495, 455 S.E.2d 601 (Ga. App. Ct. 1995). 
322 Selling and Other Trade Practices, Ga. Code Ann., Ga. Code Ann. § 10-1-393 (West 2008). 
323 Id. 
324 Id. § 10-1-393. 
325 Tiismann, 281 Ga. at 138, 637 S.E.2d at 16 (explaining that a “claimant who alleges the FBPA was 
violated as the result of a misrepresentation must demonstrate that he was injured as the result of the 
reliance upon the alleged misrepresentation.”); Zeeman v. Black, 273 S.E. 910, 916 (Ga. App. Ct. 
1980)(“Since the Act contemplates notice of the deception relied upon as the prerequisite to a suit for 
recovery of damages resulting from that deception, we construe Code Ann. § 106-1210 as incorporating the 
“reliance” element of the common law tort of misrepresentation into the causation element of an individual 
claim under the FBPA.”). 
326 Campbell v. Beak, 256 Ga. App. 493, 568 S.E.2d 802 (2002) (noting that scienter and intent to deceive 
are common law elements excluded from the Act). See also, Colonial Lincoln-Mercury Sales, Inc. v. 
Molina, 152 Ga. App. 379, 382, 262 S.E.2d 820, 823 (1979) (holding that an “intentional violation” of Fair 
Business Practices Act is a volitional act constituting an unfair or a deceptive act or practice conjoined with 
culpable knowledge of the nature, but not necessarily the illegality of the act).  
327 Tiismann, 281 Ga. 137, 637 S.E.2d 14. 
328 Monopolies; Restraint of Trade , Haw. Rev. Stat. Ann. § 480-13 (West 2008). 
329 Id. 
330 Id. 
331 No mention is made of reliance as an element of a consumer fraud case.  Compare Ai v. Frank Huff 
Agency, Ltd., 61 Haw. 607, 607 P.2d 1304 (1980) (holding that the four essential elements are: (1) a 
violation of chapter 480; (2) injury to plaintiff's business or property resulting from such violation; (3) 
proof of the amount of damages; and (4) a showing that the action is in the public interest or that the 
defendant is a merchant.) with Davis v. Wholesale Motors, 86 Haw. 405, 417, 949 P.2d 1026, 1038 (Haw. 
Ct. App. 1997) (holding that the “elements necessary to recover on an unfair or deceptive trade acts or 
practices claim under are: (1) a violation of 480-2 [the act]; (2) injury to the consumer caused by such a 
violation; and (3) proof of the amount of damages.”). Note that the fourth element as required by Ai was 
abrogated by the legislature. See 1987 Hawaii Sess. Laws, Act 274, § 2.  Also, note that a business can no 
longer be a consumer: “No person other than a consumer, the attorney general or the director of the office 
of consumer protection may bring an action based upon unfair or deceptive acts or practices declared 
unlawful by this section.” “Consumer” is now defined as: “a natural person who, primarily for personal, 
family, or household purposes, purchases, attempts to purchase, or is solicited to purchase goods or services 

or who commits money, property, or services in an investment.” Haw. Rev. Stat. §481A (2008). 
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332 Eastern Star v. Union Bldg. Materials Corp., 6 Haw. App. 125, 133, 712 P.2d 1148, 1154 (1985) 
(“actual deception need not be shown; the capacity to deceive is sufficient.”). 
333 Beerman v. Toro Mfg. Corp., 1 Haw. App. 111, 615 P.2d 749 (1980). 
334 Matsuura v. E.I. du Pont de Nemours & Co., 102 Haw. 149, 163, 73 P.3d 687, 701 (Haw. 2003)(The 
elements of fraud are listed as “(1) false representations were made by defendants, (2) with knowledge of 
their falsity (or without knowledge of their truth or falsity), (3) in contemplation of plaintiff's reliance upon 
these false representations, and (4) actual reliance by the plaintiff.”). 
335 Consumer Protection Act, Idaho Code Ann. § 48-603 (West 2008). 
336 Id. 
337 Id. 
338 Mannos v. Moss, 143 Idaho 927, 931, 155 P.3d 1166, 1170 (2007)(“To successfully bring an action for 
fraud, a plaintiff must establish the existence of the following elements: (1) a statement or a representation 
of fact; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity; (5) the speaker's intent 
that there be reliance; (6) the hearer's ignorance of the falsity of the statement; (7) reliance by the hearer; 
(8) justifiable reliance; and (9) resultant injury.”). 
339 For brevity and clarity, The Uniform Deceptive Trade Practices Act 815 Ill. Comp. Stat. Ann. § 510/2 
(West 2009) has been omitted. Under that act, the only remedy is injunction relief.  
340 Illinois Consumer Fraud and Deceptive Business Practices Act (the Act) 815 Ill. Comp. Stat. Ann. § 
505/10(a) (West 2009). 
341 Id. 
342 Id. § 505/2. 
343 Connick v. Suzuki Motor Co., 174 Ill.2d 482, 675 N.E.2d 584 (1996); Shannon v. Boise Cascade Corp., 
208 Ill. 2d 517, 534, 805 N.E.2d 213, 218 (2004)(In dicta, the Shannon court said that “[a]lthough proof of 
actual deception of a plaintiff is required, this is not to say that the deception must always be direct between 
the defendant and the plaintiff to satisfy the requirement of proximate cause under the Act.”); See also 

Zekman v. Direct Am. Marketers, 286 Ill. App. 3d 462, 675 N.E.2d 994 (Ill. App. Ct. 1st Dist. 1997), rev’d 
on other grounds, 182 Ill. 2d 359, 695 N.E.2d 853 (1998) (holding that plaintiff must prove reliance in 
order to establish proximate causation). 
344 Barbara's Sales, Inc. v. Intel Corp., 227 Ill. 2d 45, 69, 879 N.E.2d 910, 924 (2007) (holding that the “as a 
result of” equates to proximate causation). Further, with respect to a class action, Illinois plaintiffs must 
establish actual deception through actual reliance. Id. 
345 Weber v. DeKalb Corp., 265 Ill. App. 3d 512, 516, 637 N.E.2d 694, 697-698 (Ill. App. Ct. 1st Dist. 
1994)(In a common law fraud cause of action, a plaintiff must establish that (1) defendant made a false 
statement of a material fact; (2) defendant knew or believed the statement to be false; (3) defendant 
intended that plaintiff rely on the statement; (4) plaintiff acted in justifiable reliance on the statement; and 
(5) plaintiff suffered damages resulting from his reliance. The determination of whether plaintiff's reliance 
was justifiable necessitates an examination of all the facts which plaintiff knew, as well as those facts the 
plaintiff could have learned through the exercise of ordinary prudence). 
346 Deceptive Consumer Sales, Ind. Code Ann. § 24-5-0.5-3(a)(1)-(a)(19) (West 2008) (listing acts 
constituting deceptive practices). 
347 Id. 
348 Id.  However, a supplier’s reliance of a manufacturer’s representations is a defense; see also Id.§ 24-5-
0.5.-3(d). 
349 McKinney v. State, 693 N.E.2d 65, 71 (Ind. 1998) (“In actions under Deceptive Consumer Sales Act 
that are grounded in fraud, pleading specificity requirement applicable to fraud claims must be met.”). 
350 See Id. (Ind. Code Ann. §24-5-0.5-2;  Ind. Code Ann.§ 24-5-0.5-4). There are offers to cure required by 
a consumer and offers to cure send by a supplier that relieve suppliers of attorney’s fees if the amount of 
the award is less than the offer.  An "Incurable deceptive act" means a deceptive act done by a supplier as 
part of a scheme, artifice, or device with intent to defraud or mislead.  Ind. Code Ann. § IC 24-5-0.5-2 (8). 
It does not require an offer to cure by a consumer. 
351Jim Barna Log Sys. Midwest, Inc. v. General Cas. Ins. Co., 791 N.E.2d 816, 830 (Ind. Ct. App. 2003) 
(“The five elements of fraud are: (1) a false statement of past or existing material fact, (2) made with 
knowledge it was false or made recklessly without knowledge of its truth or falsity, (3) made for the 
purpose of inducing the other party to act upon it, (4) and upon which the other party did justifiably rely 
and act, (5) proximately resulting in injury to the other party.”). 
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352 Theft, Fraud, and Related Offenses, Iowa Code Ann. § 714.16 (West 2008). 
353 Id. 
354 Id. 
355 State ex rel. Miller v. Hydro Mag, Ltd., 436 N.W.2d 617 (Iowa 1989). 
356 Gibson v. ITT Hartford Ins. Co., 621 N.W.2d 388, 400 (Iowa 2001) (listing elements necessary to 
establish common-law fraud claim: “(1) defendant made a representation to the plaintiff, (2) the 
representation was false, (3) the representation was material, (4) the defendant knew the representation was 
false, (5) the defendant intended to deceive the plaintiff, (6) the plaintiff acted in reliance on the truth of the 
representation and was justified in relying on the representation, (7) the representation was a proximate 
cause of plaintiff's damages, and (8) the amount of damages”). 
357 Unfair Trade and Consumer Protection, Kan. Stat. Ann. § 50-626 (West 2008). 
358 Id. 
359 Id. 
360 Frank v. Weber, 777 P.2d 277 (Kan. 1989)(“The distinction between the deceptive acts or practices 
under the Kansas Consumer Protection Act (KCPA), Kan. Stat. Ann. § 50-623 et seq., and the common-law 
claim of fraud is that fraud requires the plaintiff to reasonably rely upon the defendant's misrepresentations 
while the KCPA does not.”). 
361 Id.  
362  Unfair Trade and Consumer Protection, Ky. Rev. Stat. Ann. § 367.170 (West 2008) (holding that “(1) 
Unfair, false, misleading, or deceptive acts or practices in the conduct of any trade or commerce are hereby 
declared unlawful.(2) For the purposes of this section, unfair shall be construed to mean unconscionable.”). 
363 Id. § 367.220. 
364 Id. 
365 Ross v. Powell, 206 S.W.3d 327, 330 (Ky. 2006)(holding that a “party claiming harm must establish six 
elements of fraud by clear and convincing evidence as follows: (a) material representation (b) which is 
false (c) known to be false or made recklessly (d) made with inducement to be acted upon (e) acted in 
reliance thereon and (f) causing injury”); Bassett v. NCAA, 428 F. Supp. 2d 675, 682 (E.D. Ky. 2006) 
(holding that reliance upon a misrepresentation must be reasonable). 
366 Unfair Trade Practices and Consumer Protection Law, La. Rev. Stat. Ann.§ 51:1409 (West 2008). 
367 Id. § 51:1409 
368 Id. § 51:1405 
369 Sun Drilling Prods. Corp. v. Rayborn, La. App. 00-1884, 798 So. 2d 1141, 1152-53 (La.App. 4 Cir. Oct. 
3, 2001) (“Two elements are necessary to prove fraud: (1) an intent to defraud and (2) actual or potential 
loss or damage. [citation omitted]. Federal courts applying Louisiana law indicate that reliance is an 
element of a claim for fraud. Abbott v. Equity Group, Inc., 2 F.3d 613, 624 (5th Cir.1993). Moreover, for 
fraud or deceit to have caused plaintiff's damage, he must at least be able to say that had he known the 
truth, he would not have acted as he did to his detriment. Whether this element is labeled reliance, 
inducement, or causation, it is an element of a plaintiff's case for fraud. [citation omitted].”). 
370 Uniform Deceptive Trade Practices Act, Me. Rev. Stat. Ann. tit.10 § 1212 (West 2008). 
371 Id. 
372 Id. 
373 State v. Tibbetts, 2007 Me. Super. LEXIS 1 (Me. Super. Ct. Jan. 2, 2007) (holding that “reliance is an 
element under both UTPA and unjust enrichment”).  
374 GxG Mgmt., LLC v. Young Bros. & Co., 457 F. Supp. 2d 47 (D. Me. 2006) (holding that “reliance is an 
element under both UTPA and unjust enrichment.”).  Under Maine law, detrimental reliance means being 
influenced in regard to making any consumer choice. Id. at 51. 
375 Md. Code Ann. Com. Law, § 13-302 (West 2008).  
376 Id. 
377 Id. § 13-301; Id. § 13-302.  
378 Hoffman v. Stamper, 155 Md. App. 247, 843 A.2d 153 (2004). 
379 Everett v. Baltimore Gas & Electric Co., 307 Md. 286, 513 A.2d 882 (1986) (noting that a claim of 
fraud requires: (1) that a false representation was made by a party; (2) that its falsity was known to that 
party or that the misrepresentation was made with such reckless indifference to truth as to impute 
knowledge to the party; (3) that the misrepresentation was made for the purpose of defrauding some other 
person; (4) that the person not only relied on the misrepresentation but had a right to rely upon it with full 
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belief in its truth, and that the person would not have done the thing from which the damage resulted if the 
misrepresentation had not been made; and (5) that the person suffered damage directly resulting from the 
misrepresentation).  A right to rely, or justifiable reliance, requires that purchaser does not have special 
knowledge or experience and that the defect is not obvious. Gross v. Sussex, Inc., 332 Md. 247, 630 A.2d 
1156 (1993). 
380 Regulation of Business Practices for Consumers Protection, Mich. Comp. Laws Ann. 93A § 2 (West 
2008); see also Id. § 9. 
381 Id. § 9(3).  
382 Id. § 2. 
383 Hershenow v. Enter. Rent-A-Car Co. of Boston, 445 Mass. 790, 840 N.E.2d 526 (Mass. 2006) (holding 
that causation is not the same as reliance and reliance is not an essential element of a consumer protection 
claim); But see Mass. Laborers' Health & Welfare Fund v. Philip Morris, Inc., 62 F.Supp.2d 236 (D. 
Mass.1999) (holding that reasonable reliance is required). 
384 Hershenow, 445 Mass. at 800, 840 N.E.2d at 534, fn 20. 
385 Id. 
386 Mich. Comp. Laws Ann. § 445.903. 
387 Id. 
388 Id. 
389 Darryl J. Shermeta Cmiko & Adams v. Dougl., Mich. App. LEXIS 2366 (Mich. App. Ct. 2006); Dix v. 
American Bankers Life Assurance Co., 429 Mich. 410, 415 N.W.2d 206 (1987)(holding that in class 
actions it suffices if a reasonable person would have relied on the representations). 
390 City of Novi v. Robert Adell Children's Funded Trust, 473 Mich. 242, 701 N.W.2d 144 (2005) (The 
elements of fraud are: (1) that the charged party made a material representation; (2) that it was false; (3) 
that when he or she made it he or she knew it was false, or made it recklessly, without any knowledge of its 
truth and as a positive assertion; (4) that he or she made it with the intention that it should be acted upon by 
the other party; (5) that the other party acted in reliance upon it; and (6) that the other party thereby 
suffered injury.). 
391 Consumer Protection; Products and Sales, Minn. Stat. Ann. § 325F.69. 
392 Id. 
393 Id. 
394 Wiegand, 683 N.W.2d 807, 811 (Minn. 2004) (noting that the Consumer Fraud Act's substantive 
misrepresentation in sales section eliminates the requirement of proving "traditional common law 
reliance."); Group Health Plan, Inc. v. Philip Morris, Inc., 621 N.W.2d 2, 15 (2001) (explaining that “[t]o 
impose a requirement of proof of individual reliance in the guise of causation would reinstate the strict 
common law reliance standard that we have concluded the legislature meant to lower for these statutory 
actions.”). 
395 Azbill v. Grande, 2005 Minn. App. LEXIS 596, *17 (Minn. Ct. App. June 7, 2005) (“In order to 
establish fraud, a complainant must plead with specificity that (1) there was a false representation regarding 
a past or present fact, (2) the fact was material and susceptible of knowledge, (3) the representer knew it 
was false or asserted it as his or her own knowledge without knowing whether it was true or false, (4) the 
representer intended to induce the claimant to act or justify the claimant in acting, (5) the claimant was 
induced to act or justified in acting in reliance on the representation, (6) the claimant suffered damages, and 
(7) the representation was the proximate cause of the damages.”). 
396 Regulation of Business for Consumer Protection, Miss. Code Ann. § 75-24-15(1) (West 2008). 
397 Id. 
398 Id. 
399 Hobbs Auto., Inc. v. Dorsey, 914 So. 2d 148, 152-53 (Miss. 2005) (“The appellate court has enumerated 
the elements of fraud: (1) a representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of 
its falsity or ignorance of the truth; (5) his intent that it should be acted on by the hearer and in the manner 
reasonably contemplated; (6) the hearer's ignorance of its falsity; (7) his reliance on its truth; (8) his right to 
rely thereon; and (9) his consequent and proximate injury”);  See also, In re Estate of Law v. Law, 869 So. 
2d 1027, 1030 (Miss. 2004) (explaining that “[n]ot every spoken untruth is actionable as fraud. It is only if 
that untruth by design and effect induced the hearer to change his position in justifiable reliance on the 
information.”). 
400 Merchandising Practices, Mo. Ann. Stat. § 407.020 (West 2008). 



 81 

                                                                                                                                                 
401 Id. 
402 Id. 
403 State ex rel. Webster v. Areaco Inv. Co. 756 S.W.2d 633, 635 (Mo. Ct. App. 1988)(“Proof of reliance by 
customers is not necessary element to establish unlawful practice prohibited under Merchandising Practices 
Act.”). 
404 Trimble v. Pracna, 167 S.W.3d 706, 712(Mo. 2005)(“The nine essential elements of fraud are: (1) a 
representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity, or ignorance of 
its truth; (5) the speaker's intent that it should be acted on by the person and in the manner reasonably 
contemplated; (6) the hearer's ignorance of the falsity of the representation; (7) the hearer's reliance on the 
representation being true; (8) the hearer's right to rely thereon; and (9) the hearer's consequent and 
proximately caused injury.”). The reliance must also be proven to be reasonable. Id. 
405 Assumed Business Names, Trademarks, and Related Rights, Mont. Code Ann. § 30-13-133 (1) (West 
2008). 
406 Id. 
407 Id. 
408 Franks v. Kindsfather (In re Estate of Kindsfather), 326 Mont. 192, 196 (Mont. 2005)( “To establish a 
prima facie case of actual fraud, the party asserting the claim must establish the following nine elements: 
(1) a representation; (2) the falsity of that representation; (3) the materiality of the representation; (4) the 
speaker's knowledge of the representation's falsity or ignorance of its truth; (5) the speaker's intent that the 
representation should be acted upon by the person and in the manner reasonably contemplated; (6) the 
hearer's ignorance of the representation's falsity; (7) the hearer's reliance upon the truth of the 
representation; (8) the hearer's right to rely upon the representation; and (9) the hearer's consequent and 
proximate injury or damages caused by their reliance on the representation.”); See also, Cechovic v. Hardin 
& Assocs., 273 Mont. 104 (Mont. 1995) (holding that independent investigation by buyers did not preclude 
justifiable reliance on a real estate agent's negligent misrepresentation regarding boundary). 
409 Monopolies and Unlawful Combinations, Neb.Rev.St., § 59-1609 (2008). 
410 Id. 
411 Id. 
412 Knoell v. Huff, 224 Neb. 90, 90, 395 N.W.2d 749, 749 (Neb. 1986) (“The elements of fraud are (1) a 
false representation of material fact, (2) knowledge that the representation was false or made in reckless 
disregard as to its truthfulness or falsity, (3) an intent to induce another to act, (4) a justifiable reliance on 
the representation, and (5) injury or damage resulting from such reliance.”) (emphasis added); But see, 
State v. Dawson, 240 Neb. 89, 480 N.W.2d 700 (1992)(setting forth a reasonable reliance standard for 
fraud based upon a misrepresentation of fact); Security Inv. Co. v. State, 231 Neb. 536 (1989) (setting forth 
a reasonable reliance standard for fraud based upon concealment).   
413 Deceptive Trade Practices, Nev. Rev. Stat. Ann. § 598.015(12) (West 2008) (defining one type of 
deceptive trade practice as making “false or misleading statements of fact concerning the price of goods or 
services for sale or lease, or the reasons for, existence of or amounts of price reductions.”). Other 
violations, such as the catch-all violation, require knowledge: “Knowingly makes any other false 
representation in a transaction.” Id. at 15. 
414 Id. 
415 Id. 
416 Lubbe v. Barba, 91 Nev. 596, 599, 540 P.2d 115, 117 (Nev. 1975), citing Prosser, Law of Torts, 685 
(4th ed. 1971) (“A false representation made by the defendant, knowledge or belief on the part of the 
defendant that the representation is false or, that he has not a sufficient basis of information to make it, an 
intention to induce the plaintiff to act or to refrain from acting in reliance upon the misrepresentation, 
justifiable reliance upon the representation on the part of the plaintiff in taking action or refraining from it, 
and damage to the plaintiff, resulting from such reliance, are the elements of intentional 
misrepresentation.”). 
417 Regulation of Business Practices for Consumer Protection, N.H. Rev. Stat. Ann. § 358-A:10 (2008). 
418 Id. 
419 Id. § 358-A:11. 
420 Milford Lumber Co., Inc. v. RCB Realty, Inc., 780 A.2d 1259, 1264 (N.H. 2001) (“Today's dissent 
recognizes the three requirements for a party to obtain relief under the Consumer Protection Act: the 
plaintiff must prove that: 1) the defendant is a person; 2) the defendant used an unfair method of 
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competition or a deceptive act or practice; and 3) the act occurred in trade or commerce.  N.H. Rev. Stat. 
Ann.  § 358-A:2 (1995 & Supp.2000).”). The majority held that the Act applies not only to buyers but to 
sellers, like a lumber company, so therefore sellers are protected too. Id. 
421 Snierson v. Scruton, 145 N.H. 73, 77, 761 A.2d 1046, 1049 (N.H. 2000)(“To establish fraud, a plaintiff 
must prove that the defendant made a representation with knowledge of its falsity or with conscious 
indifference to its truth with the intention to cause another to rely upon it. In addition, a plaintiff must 
demonstrate justifiable reliance.”). 
422 Frauds, ETC., in Sales or Advertisements of Merchandise,  N.J. Stat. Ann. § 56:8-19 (West 2008). 
423 Id.  
424 Id. 
425 Gennari v. Weichert Co. Realtors, 148 N.J. 582, 607-608, 691 A.2d 350 (1997) (holding that reliance is 
not required in suits under the Consumer Fraud Act because liability results from “misrepresentations 
whether ‘any person has in fact been misled, deceived or damaged thereby’ ”) (quoting  N.J. Stat. Ann. § 
56:8-2). 
426Jewish Ctr. of Sussex County v. Whale, 86 N.J. 619, 624-25, 432 A.2d 521 (1981)(The five elements of 
common-law fraud are: (1) a material misrepresentation of a presently existing or past fact; (2) knowledge 
or belief by the defendant of its falsity; (3) an intention that the other person rely on it; (4) reasonable 
reliance thereon by the other person; and (5) resulting damages.). 
427 Id. (“monetary damage, loss of profits or intent to deceive or take unfair of any person is not required.”). 
428 Id. 
429 Trade Practices and Regulations, N.M. Stat. § 57-12-10(B) (2008). 
430 Smoot v. Physicians Life Ins. Co., 135 N.M. 265, 270, 87 P.3d 545, 550 (N.M. Ct. App. 2003) 
(“Policyholder was not required to allege detrimental reliance in order to state valid claim that life insurer's 
failure to disclose total cost of paying annual premiums in installments violated Unfair Practices Act (UPA) 
and the Unfair Insurance Practices Act (UIPA); UPA and UIPA required causation, but not reliance.”).  
430 Id. 
431 Cain v. Champion Window Co. of Albuquerque, LLC, 164 P.3d 90, 96 (N.M. App. Ct. 2007). 
432 General Business Law, N.Y. Gen. Bus. Law § 350-e (3) (McKinney 2004) (stating that a person can 
“recover his actual damages or fifty dollars, whichever is greater, or both such actions.”). 
433 Id. 
434 Id. 
435 Stutman v. Chemical Bank, 731 N.E.2d 608 (N.Y. 2000) (holding that reliance on the misrepresentation 
is not an element of the claim under section 349).  However, in an advertising claim under section 350, 
actual reliance is required. Section 350 prohibits false advertising. N.Y. Gen. Bus. Law § 350 (McKinney 
2004). 
436 Lama Holding Co. v. Smith Barney Inc., 88 N.Y.2d 413, 646 N.Y.S.2d 76, 668 N.E.2d 1370 (1996)(“In 

an action to recover damages for fraud, the plaintiff must prove a misrepresentation or a material omission 

of fact which was false and known to be false by defendant, made for the purpose of inducing the other 

party to rely upon it, justifiable reliance of the other party on the misrepresentation or material omission, 

and injury.”). 
437 Monopolies, Trusts and Consumer Protection, N.C. Gen. Stat. Ann.§ 75-16 (West 2008). 
438  See Id. (Treble damages are mandatory in North Carolina to a prevailing consumer); See also, Canady 
v. Crestar Mortg. Corp., 109 F.3d 969 (4th Cir. N.C. 1997). 
439  Id.  
440 Cullen v. Valley Forge Life Ins. Co., 589 S.E.2d 423, 431 (holding that reliance is not a factor in a 
consumer fraud case). 
441 Cofield v. Griffin, 78 S.E.2d 131, 133 (N.C. 1953) (holding that reasonable reliance is an essential 
element of fraud); see also Myers & Chapman, Inc. v. Thomas G. Evans, Inc., 323 N.C. 559 (N.C. 1988) 

While fraud has no all-embracing definition and is better left undefined lest crafty men 
find a way of committing fraud which avoids the definition, the following essential 
elements of actionable fraud are well established: (1) False representation or concealment 
of a material fact, (2) reasonably calculated to deceive, (3) made with intent to 
deceive (4) which does in fact deceive, (5) resulting in damage to the injured party.   

442 Unlawful Sales or Advertising Practices, N.D. Cent. Code § 51-15-08 (2008). 
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443  Id.   
444  Id. 
445 North Dakota statutes define actual fraud as: 

 
Actual fraud within the meaning of this title consists in any of the 
following acts committed by a party to the contract, or with the party's 
connivance, with intent to deceive another party thereto or to induce the 
other party to enter into the contract: 
1. The suggestion as a fact of that which is not true by one who does 
not believe it to be true; 
2. The positive assertion, in a manner not warranted by the information 
of the person making it, of that which is not true though that person 
believes it to be true; 
3. The suppression of that which is true by one having knowledge or 
belief of the fact; 
4. A promise made without any intention of performing it; or 
5. Any other act fitted to deceive. Id. § 9-03-08.   

 
North Dakota statute defines deceit as: 
 

1. The suggestion as a fact of that which is not true by one who does 
not believe it to be true; 
2. The assertion as a fact of that which is not true by one who has no 
reasonable ground for believing it to be true; 
3. The suppression of a fact by one who is bound to disclose it, or who 
gives information of other facts which are likely to mislead for want of 
communication of that fact; or 
4. A promise made without any intention of performing. 

Id. § 9-10-03.  A key element in proving fraud or deceit is reliance upon false or misleading representations 
by the complaining party. Id. § 9-03-08; § 9-10-02; Dvorak v. American Family Mut. Ins. Co., 508 N.W.2d 
329 (N.D. App. Ct. 1993)(The only significant distinction between the torts of fraud and deceit is whether 
the wrongdoer happens to be a party to contract, in that fraud applies to misrepresentations between parties 
to contract but deceit applies when there is no contract between parties.). 
446 Consumer Protection, Ohio Rev. Code Ann. § 345.09 (West 2008). 
447 Ohio Rev. Code Ann. § 1345.03(A)(1)-(6); see also Id. § 1345.031 (prohibiting unconscionable acts or 
practices with respect to residential real estate mortgages); §  1345.09(2) (limiting actions involving loan 
officer, mortgage brokers, and non-bank mortgage lenders and consumers to individual actions; limiting 
rescission actions to those prohibited by the Truth in Lending Act and its applicable limitations period for 
rescission). 
448 Ohio Rev. Code Ann. § 1345.03(B). 
449  Id. 
450 Estate of Cattano v. High Touch Homes, Inc., 2002 WL 1290411 (Ohio App. 6th  Dist. 2002). However, 
Ohio courts have recognized that class action treatment is appropriate in cases where the claims arise from 
standardized forms or routine procedures, notwithstanding the need to prove reliance. Baughman v. State 
Farm Mut. Auto. Ins. Co., 88 Ohio St.3d at 490; Hamilton v. Ohio Sav. Bank, 82 Ohio St.3d at 83-84. In 
such cases, proof of reliance may be sufficiently established by inference or presumption.  
451 State ex rel. Illuminating Co. v. Cuyahoga County Court, 97 Ohio St. 3d 69   
(Ohio 2002)(Common-law fraud requires proof of the following elements: (a) a representation or, where 
there is a duty to disclose, concealment of a fact, (b) which is material to the transaction at hand, (c) made 
falsely, with knowledge of its falsity, or with such utter disregard and recklessness as to whether it is true or 
false that knowledge may be inferred, (d) with the intent of misleading another into relying upon it, (e) 
justifiable reliance upon the representation or concealment, and (f) a resulting injury proximately caused by 
the reliance.) 
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452 Consumer Protection, Okla. Stat. Ann. tit.15, § 761.1 (A) (West 2008). Although the act states that a 
violator is liable for a consumer’s actual damages sustained, there is no causation language or “as a result 
of” language. Id. 
453 Id. 
454 Id. 
455 Patterson v. Beall, Okla., 19 P.3d 839, 846 (Okla. 2000) (“The four elements of a consumer's private 
action under the Oklahoma Consumer Protection Act (OCPA) are: (1) that the defendant engaged in an 
unlawful practice; (2) that the challenged practice occurred in the course of defendant's business; (3) that 
the plaintiff, as a consumer, suffered an injury in fact; and (4) that the challenged practice caused the 
plaintiff's injury.”). 
456 Roberts Ranch Co. v. Exxon Corp., 43 F.Supp.2d 1252, 1259 (W.D.Okla.,1997) (defining detrimental 
reliance as “misleading another to his prejudice”) (quoting Okla. Stat. Ann. tit.15, § 59); Rogers v. Meiser, 
68 P.3d 967, 977 (Okla. 2003) (explaining that “[t]he elements of common law fraud are: (1) a false 
material misrepresentation, (2) made as a positive assertion which is either known to be false, or made 
recklessly without knowledge of the truth, (3) with the intention that it be acted upon, and (4) which is 
relied on by the other party to his/her own detriment. Fraud is never presumed and it must be proved by 
clear and convincing evidence.”).  
457 Trade Practices and Antitrust Regulation, Or. Rev. Stat. Ann. § 646.638 (West 2008). 
458 Id. (as a result of willful use or employment by another person of a method, act or practice declared 
unlawful . . .). 
459 Id. 
460 Whether reliance is an element of an action under the Oregon Unlawful Trade Practices Act “necessarily 
depends on the particular unlawful practice alleged.” Sanders v. Francis, 277 Or. 293, 561 P.2d 1003 
(1977); Tri-West Const. Co. v. Hernandez, 43 Or. App. 961, 607 P.2d 1375, 1382 (Or. App. Ct. 1979) 
(holding that reliance is not required where a creditor-contractor misrepresented to the debtors-purchasers 
that he had no right to rescind a contract contrary to both federal law (15 U.S.C. 1635) and state law (ORS 
83.710 et seq.)). “Similarly, proof that a party justifiably relied on a representation is not necessary when 
the representation involves a matter about which the party making it is legally required to inform the 
other.” Id.  
461 Compare Riley Hill General Contractor, Inc. v. Tandy Corp., 303 Ore. 390, 405, 737 P.2d 595, 604 

(1987) (“The elements of a tort action in deceit are as follows: (1) a false representation made by the 

defendant. In the ordinary case, this representation must be one of fact; (2) knowledge or belief on the part 

of the defendant that the representation is false--or, what is regarded as equivalent, that he has not a 

sufficient basis of information to make it. This element often is given the technical name of "scienter;" (3) 

an intention to induce the plaintiff to act or to refrain from action in reliance upon the misrepresentation; 

(4) justifiable reliance upon the representation on the part of the plaintiff, in taking action or refraining 

from it; (5) damage to the plaintiff, resulting from such reliance”); see also In re Brown, 326 Ore. 582, 956 

P.2d 188 (1998)( “Fraud" and "deceit," as those terms are used in DR 1-1-102(A)(3), are intended in their 

tortious sense, with In re Hockett, 303 Ore. 150, 734 P.2d 877 (1987)( “Generally, that means showing that 

(1) the accused had falsely represented a material fact; (2) the accused knew that the representation was 

false; (3) the misrepresentation was made with the intent to induce the recipient to act or refrain from 

acting; (4) the recipient justifiably relied on the misrepresentation; and (5) the recipient was damaged by 

that reliance.”); See also, Westerberg v. Mader, 182 Ore. App. 150, 155, 48 P.3d 192, 195 (2002)(“The 

focus is on whether the plaintiff's reasonable reliance on the defendant's false representation caused harm to 

the plaintiff.”); Or. Pub. Emples. Ret. Bd., 191 Ore. App. At 428, 83 P.3d at 361-62. 
“To prevail on a fraud claim, a plaintiff's reliance in fact must be 
reasonable, but such reasonableness is measured in the totality of the 
parties' circumstances and conduct. For example, if there is a naive and 
unsophisticated plaintiff on one side of the equation and an 
unscrupulous defendant who made active misrepresentations of fact on 
the other, a court might well conclude that, although a more 
sophisticated party would not have taken at face value the false 
representations of the defendant, that particular plaintiff was justified in 
doing so. In contrast, if a party is a large and sophisticated organization 
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that has at its disposal a small army of attorneys, accountants, and hired 
experts to evaluate a business deal, that party probably has or can 
obtain equal means of information and is equally qualified to judge the 
merits of a business proposition, thus making reliance on misstatements 
by another party unjustified.” 
 

462 Fair Trade and Business Practices, 73 Pa. Stat. Ann. § 201.9.2 (a) (West 2008). 
463  Id. 
464  Id. 
465 Feeney v. Disston Manor Pers. Care Home, Inc., 2004 PA Super 114, 849 A.2d 590 (Pa. Super. Ct. 
2004) (To prove fraud under Deceptive Trade Practices and Consumer Protection Law (UTPCPL), a 
plaintiff must demonstrate by clear and convincing evidence: (1) a representation, (2) which is material to 
the transaction at hand, (3) made falsely, with knowledge of its falsity or recklessness as to whether it is 
true or false, (4) with the intent of misleading another into relying on it, (5) justifiable reliance on the 
misrepresentation, and (6) the resulting injury was proximately caused by the reliance.”); see also 
Weinberg v. Sun Co., 565 Pa. 612, 777 A.2d 442 (2001)(saying that the “statute clearly requires, in a 
private action, that a plaintiff suffer an ascertainable loss as a result of the defendant's prohibited action. 
That means . . . a plaintiff must allege reliance . . . .”) (emphasis in original). See Id. at 446 (“Nothing in the 
legislative history suggests that the legislature ever intended statutory language directed against consumer 
fraud to do away with the traditional common law elements of reliance and causation.”); but see, Basile v. 
H & R Block, Inc., 1999 PA Super 44, 729 A.2d 574 (Pa. Super. Ct. 1999) (explaining that “Plaintiffs' 
agent was bound to conform to the duty of a fiduciary, reliance by the class plaintiffs is implicit and is 
established by operation of law as to all matters within the scope of the agency.”), rev’d in part on other 
grounds and remanded, 761 A.2d 1115 (Pa. 2000).  In dicta, the Basile court decided that “detrimental” 
reliance must be shown for all violations of the UTPCPL, notwithstanding this unique exception. Id. at 584.   
466 Gibbs v. Ernst, 538 Pa. 193, 207, 647 A.2d 882, 889 (Pa. 1994) (holding that the tort of fraud contains 
the following elements: (1) a representation; (2) which is material to the transaction at hand; (3) made 
falsely, with knowledge of its falsity or recklessness as to whether it is true or false; (4) with the intent of 
misleading another into relying on it; (5) justifiable reliance on the misrepresentation; and (6) the resulting 
injury was proximately caused by the reliance). 
467 Deceptive Trade Practices, R.I. Gen. Laws § 6-13.1-5.2 (a) (2008). 
468 Id. (requires a consumer to purchase goods or services “primarily for personal, family, or household 
purposes”); see also, Scully Signal Co. v. Joyal, 881 F. Supp. 727 (D.R.I. 1995) (In Rhode Island, there is 
no private cause of action for a business or other entity.). 
469  Deceptive Trade Practices, R.I. Gen. Laws § 6-13.1-5.2 (a) (2008). 
470 Zaino v. Zaino, 818 A.2d 630, (R.I. 2003)(To establish a prima facie case of common law fraud in 
Rhode Island “the plaintiff must prove that the defendant 'made a false representation intending thereby to 
induce plaintiff to rely thereon,' and that the plaintiff justifiably relied thereon to his or her damage.”). 
471Unfair Trade Practices, S.C. Code Ann. § 39-5-140 (a) 
472 Id. 
473 Id. § 39-5-140 (d). 
474 Wright v. Craft, 372 S.C. 1, 23, 640 S.E.2d 486, 498 (S.C. Ct. App. 2006)(“To recover in an action 
under the Unfair Trade Practices Act (UTPA), the plaintiff must show: (1) the defendant engaged in an 
unfair or deceptive act in the conduct of trade or commerce; (2) the unfair or deceptive act affected public 
interest; and (3) the plaintiff suffered monetary or property loss as a result of the defendant's unfair or 
deceptive acts. “). See Id. (No mention is made of the element of reliance.). 
475 Id. 
476 State ex rel. Southwestern Bell Tel. Co. v. Brown, 519 P.2d 491, 495 (Okla. 1974) (Court upheld a 

justifiable reliance standard and reasoned that “[T]the gist of fraudulent misrepresentation is the production 

of a false impression and damage sustained as the natural and probable consequence of the acts charged.” 

[citations omitted]. The elements of actionable fraud are: (1) That defendant made a material 

representation; (2) that it was false; (3) that he made it when he knew it was false, or made it recklessly, 

without any knowledge of its truth and as a positive assertion; (4) that he made it with the intention that it 

should be acted upon by plaintiff; (5) that plaintiff acted in reliance upon it; and (6) that he thereby suffered 
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injury. All these facts must be proven with a reasonable degree of certainty, and all of them must be found 

to exist; the absence of any of them would be fatal to a recovery.”); see also, Ramsey v. Fowler, 308 P.2d 

654 (Okla. 1957); Steiger v. Commerce Acceptance of Oklahoma City, Inc., 455 P.2d 81 (Okla. 1969). 
477 Deceptive Trade Practices and Consumer Protection, S.D. Codified Laws § 37-24-6(1) (2008) 
(“Knowingly and intentionally act, use, or employ any deceptive act or practice, fraud, false pretense, false 
promises, or misrepresentation or to conceal, suppress, or omit any material fact in connection with the sale 
or advertisement of any merchandise, regardless of whether any person has in fact been mislead, deceived, 
or damaged thereby”); S.D. Codified Laws § 37-24-49 (“recovery of actual damages suffered as a result of 
such act or practice.”) (emphasis added).  
478 Id. Also note that in North Dakota, a violation of a consumer fraud act is a Class 2 misdemeanor. Id.  
Continued violations may result in felony charges. Id. 
479  Id. 
480See Brookings Mun. Utils., Inc. v. Amoco Chem. Co., 103 F. Supp. 2d 1169, 1178 (2000):  

 
“Under South Dakota's statutes on Deceptive Trade Practices and Consumer Protection which 
provide cause of action for damages to any person who claims to have been adversely affected by 
any act or practice declared to be deceptive, for recovery of actual damages suffered as result of 
the act or practice, it is a deceptive act or practice to knowingly and intentionally act, use or 
employ any deceptive act or practice, fraud, false pretense, false promises or misrepresentation or 
to conceal, suppress, or omit any material fact in connection with the sale or advertisement of any 
merchandise, regardless of whether any person has in fact been mislead, deceived or damaged 
thereby.” 
 

481 Paint Brush Corp. v. Neu, 599 N.W.2d 384, 391 (1999)(“That a representation was made as a statement 
of fact, which was untrue and  known to be untrue by the party making it, or else recklessly made;  that it 
was made  with intent to deceive  and for the purpose of inducing the other party to act upon it; and that he 
[or she] did in fact rely on it and was induced thereby to act to his [or her] injury or damage.”). 
482  Consumer Protection, Tenn. Code. Ann. § 47-18-109 (a) (1) (West 2009). 
483 Id. § 47-18-109 (a) (3). 
484  Id. § 47-18-109. 
485 Harvey v. Ford Motor Credit Co., 1999 WL 486894, *1-2 (Tenn. Ct. App. 1999) 
486 Dobbs v. Guenther, 846 S.W.2d 270, 274 (Tenn. App. Ct. 1992) (“Actions for fraud contain four 
elements: (1) an intentional misrepresentation of a material fact, (2) knowledge of the representation's 
falsity, and (3) an injury caused by reasonable reliance on the representation. The fourth element requires 
that the misrepresentation involve a past or existing fact or, in the case of promissory fraud, that it involve a 
promise of future action with no present intent to perform.”). 
487 Deceptive Trade Practices, Tex. Bus. & Com. Code § 17.50 (2008) 
488 Id. § 17.50 (b)(1). 
489 Id. § 17.50 (a)(1)(B). 
490 Celtic Life Ins. Co. v. Coats, 885 S.W.2d 96, 99 (Tex. 1994); Cianfichi v. White House Motor Hotel, 
921 S.W.2d 441, 443 (Tex. App. Houston 1st Dist. 1996)(Although the Texas Supreme Court has not 
added the reliance requirement, Texas appellate courts have required that reliance may be factor in deciding 
whether defendant's conduct was “producing cause” of damages to plaintiff); Crawford & Co. v. Garcia, 
817 S.W.2d 98 (Tex. App. El Paso 1991). 
491 Ernst & Young, L.L.P. v. Pac. Mut. Life Ins. Co., 51 S.W.3d 573, 577 (Tex. 2001)(“To prevail on a 
fraud claim, a plaintiff must prove that: (1) the defendant made a material representation that was false; (2) 
the defendant knew the representation was false or made it recklessly as a positive assertion without any 
knowledge of its truth; (3) the defendant intended to induce the plaintiff to act upon the representation; and 
(4) the plaintiff actually and justifiably relied upon the representation and thereby suffered injury.”). 
492 Utah Consumer Sales Practices Act, Utah Code Ann. § 13-11-4 (West 2008); Id. § 13-11-5; 13-11-19 
(1) (b); § 13-11-4 is similar to § 3 of the Uniform Consumer Sales Practices Act; See, Volume 7A, Pt. I 
Uniform Laws Annotated, Master Edition. �I’m not sure how to cute this! 
493 Utah Code Ann. § 13-11-4(a)-(w) (“a supplier a supplier commits a deceptive act or practice if the 
supplier knowingly or intentionally [commits any act listed in subpart a through w]”); see Utah Code Ann. 
§ 13-11-3(6) (definitions)(“‘Supplier’  means a seller, lessor, assignor, offeror, broker, or other person who 
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regularly solicits, engages in, or enforces consumer transactions, whether or not he deals directly with the 
consumer.”). 
494 Id. § 13-11-5(a)-(c) (1) (noting that an “unconscionable act or practice by a supplier in connection with a 
consumer transaction violates this act whether it occurs before, during, or after the transaction”; 
“unconscionability . . . is a question of law for the court”; “the court shall consider circumstances which the 
supplier knew or had reason to know”). 
495 Id. § 13-11-19. 
496 The closest case to touch on the issue, but does not directly do so, is Andreason v. Felsted, 137 P.3d 1 
(holding that a consumer that establishes damages axiomatically establishes the statutory requirement of 
“loss”). “Reliance” is mentioned in the “Westlaw” headnotes. 
497 Armed Forces Ins. Exch. v. Harrison, 70 P.3d 35  (Utah 2003)(The elements that a party must allege to 
bring a claim sounding in fraud are: (1) that a representation was made (2) concerning a presently existing 
material fact (3) which was false and (4) which the representor either (a) knew to be false or (b) made 
recklessly, knowing that there was insufficient knowledge upon which to base such a representation, (5) for 
the purpose of inducing the other party to act upon it and (6) that the other party, acting reasonably and in 
ignorance of its falsity, (7) did in fact rely upon it (8) and was thereby induced to act (9) to that party's 
injury and damage.). 
498 Consumer Fraud, Vt. Stat. Ann. tit. 9 § 2461 (b) (West 2008). 
499 Id. 
500 Id. Under the statute’s language a consumer may sue for equitable or monetary relief, based on reliance 
on a false statement prohibited by the Act (with or without any damages resulting), or based on damages 
resulting from conduct prohibited by the Act (with or without any reliance upon a false statement). 
501 Jordan v. Nissan North America, Inc., 176 Vt. 465, 468, 853 A.2d 40, 43 (Vt. 2004) (“a complainant 
must establish with proof of three elements: (1) the representation or omission at issue was likely to 
mislead consumers; (2) the consumer's interpretation of the representation was reasonable under the 
circumstances; and (3) the misleading representation was material in that it affected the consumer's 
purchasing decision. Id.; Carter v. Gugliuzzi, 168 Vt. 48, 56, 716 A.2d 17, 23 (1998). Under the Act's 
objective standard, a consumer establishes the first element if she proves that the representation or omission 
had the tendency or capacity to deceive a reasonable consumer. Id.; Bisson v. Ward, 160 Vt. 343, 351, 628 
A.2d 1256, 1261 (1993). Messages susceptible to multiple reasonable interpretations may violate the Act if 
just one of those interpretations is false. Carter, 168 Vt. at 57, 716 A.2d at 24. Notably, no intent to deceive 
or mislead need be proven because § 2453(a) requires only proof of an intent to publish. Id. at 56, 716 A.2d 
at 23”). 
502 Fuller v. Banknorth Mortg. Co. 173 Vt. 488, 788 A.2d 14 (Vt. 2001) (“Vermont case law establishes 
that, in order to state a claim for fraud based on fraudulent concealment, a plaintiff must demonstrate: (1) 
concealment of facts, (2) affecting the essence of the transaction, (3) not open to the defrauded party's 
knowledge, (4) by one with knowledge and a duty to disclose, (5) with the intent to mislead, and (6) 
detrimental reliance by the defrauded party.”). 
503 Virginia Consumer Protection Act, Va. Code Ann. §59.1-200 et seq. (West 2008). 
504 Id. 
505 Id. 
506 Cooper v. GGGR Invs., LLC, 334 B.R. 179 (E.D. Va. 2005) (explaining that to “successfully pursue 
private cause of action under the Virginia Consumer Protection Act (VCPA), claimant show that he relied 
on alleged misrepresentations that are claimed to constitute the prohibited practice, and, thus, that his loss 
was caused by the prohibited practice.”). This opinion is from a Bankruptcy Court and therefore is not 
binding on trial courts. No other appellate court case can be found on whether or not reliance is an element 
under the VCPA. 
507 State Farm Mut. Auto. Ins. Co. v. Remley, 270 Va. 209, 218, 618 S.E.2d 316, 321 (Va. 2005)(“A 
litigant who prosecutes a cause of action for actual fraud must prove by clear and convincing evidence: (1) 
a false representation, (2) of a material fact, (3) made intentionally and knowingly, (4) with intent to 
mislead, (5) reliance by the party misled, and (6) resulting damage to the party misled.”). 
508 Unfair Business Practices--Consumer Protection, Wash. Rev. Code Ann. § 19.86.090 (West 2008). 
509  Wash. Rev. Code Ann. § 19.86.020, 030, 090 (“Unfair methods of competition and unfair or deceptive 
acts or practices in the conduct of any trade or commerce are hereby declared unlawful”); See also, Betsy 
Hollingsworth and Tina Kondo, Methods of Practice—Consumer Transactions, Consumer Protection, 1A 
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Wash. Prac. Series § 46.71(2008) (According to the literal language of the statutes, “proximate cause” is 
required for per se violations, meaning proximate cause is only required for the list of violations the 
legislature has deemed unfair).  
510 Id. 
511 Svendsen v. Stock, 143 Wn.2d 546, 553, 23 P.3d 455, 459 (Wash. 2001) (holding that “[t]o establish a 
claim under the Washington Consumer Protection Act, five elements must be established: (1) unfair or 
deceptive act or practice; (2) occurring in trade or commerce; (3) public interest impact; (4) injury to 
plaintiff in his or her business or property; and (5) causation.”); see also State v. Ralph Williams' North 
West Chrysler Plymouth, Inc., 87 Wash. 2d 298, 553 P.2d 423 (Wash. 1976) (merely requiring conduct 
have the capacity or tendency to deceive); Tallmadge v. Aurora Chrysler Plymouth, Inc., 25 Wash. App. 
90, 605 P.2d 1275 (Wa. App. Ct. 1979) (holding that a claimant alleging unfair and deceptive acts or 
practices in conduct of any trade or commerce need not prove reliance or deceptive misrepresentation but 
only that actions have a tendency or capacity to deceive a substantial portion of public). 
512 Compare Robinson v. Avis Rent A Car System, Inc. 106 Wash. App. 104, 22 P.3d 818 (Wa. App. Ct. 
2002) (holding that plaintiff establishes causation under the CPA if he or she shows the trier of fact that he 
or she relied upon a misrepresentation of fact), with Schnall v. AT & T Wireless Services, Inc., 139 Wash. 
App. 280, 291, 161 P.3d 395, 401 (Wash. App. Ct. 2007) (holding that “[i]ndividual reliance is not the 
exclusive means of proving causation in class action Consumer Protection Act (CPA) claims; it is sufficient 
to prove that a practice has the capacity to deceive a substantial portion of the public”). 
513 On its face, the Washington Consumer Protection Act demands no more than that litigant sustain injury 
as result of unfair or deceptive acts or practices in conduct of any trade or commerce, but the Washington 
Supreme Court has established both a public interest requirement as prerequisite to bringing private action 
and a “proximate cause” requirement. Guijosa v. Wal-Mart Stores, Inc., 144 Wash. 2d 907, 32 P.3d 250 
(Wash.  2001) (citing to a prior Supreme Court case that adhered to the trial court’s requirement of 
“proximate” cause).  In part, this may be because jury instructions have said so. Id. 
514 State v. Hardesty, 129 Wash. 2d 303, 915 P.2d 1080 (Wash. 1996); Stiley v. Block, 130 Wash. 2d. 486. 
925 P.2d. 194, 204 (Wash. 1996)(“The nine elements of fraud are: (1) representation of an existing fact; (2) 
materiality; (3) falsity; (4) the speaker's knowledge of its falsity; (5) intent of the speaker that it should be 
acted upon by the plaintiff; (6) plaintiff's ignorance of its falsity; (7) plaintiff's reliance on the truth of the 
representation; (8) plaintiff's right to rely upon it; and (9) damages suffered by the plaintiff.”). 
515 General Consumer Protection, W. Va. Code Ann. § 46A-6-106 (a) (West 2008). 
516 Id. § 46A-6-106 (a). 
517 Id. § 46A-6-102(f) prohibits the “act, use or employment by any person of any deception, fraud, false 
pretense, false promise or misrepresentation, or the concealment, suppression or omission of any material 
fact with intent that others rely upon such concealment, suppression or omission, in connection with the 
sale or advertisement of any goods or services, whether or not any person has in fact been misled, deceived 
or damaged thereby.” (emphasis added.) 
518 McGraw v. Imperial Mktg., 196 W. Va. 346, 472 S.E.2d 792 (W. Va. 1996) (holding that reliance is not 
needed to use the attorney general’s powers); see also In re West Virginia Rezulin Litigation, 214 W. Va. 
52, 585 S.E.2d 52 (W.Va. 2003) (“We conclude that for a consumer to make out a prima facie case to 
recover damages for ‘any ascertainable loss’ under  W. Va. Code Ann. §  46A-6-106, the consumer is not 
required to allege a specific amount of actual damages.”).  
519 Kidd v. Mull, 215 W. Va. 151, 156, 595 S.E.2d 308, 313 (W.Va. 2004)( “The essential elements in an 
action for fraud are: (1) that the act claimed to be fraudulent was the act of the defendant or induced by 
him; (2) that it was material and false; that plaintiff relied upon it and was justified under the circumstances 
in relying upon it; and (3) that he was damaged because he relied upon it.”). 
520 Marketing; Trade Practices, Wis. Stat. Ann. § 100.18 (West 2008) (false misrepresentations); Id.                    
§ 100.263 (remedies). 
521  Id.  
522  Id. 
523 Novell v. Migliaccio, 309 Wis. 2d. 132, 151, 749 N.W.2d 544, 553 (2008) (“The [defendants] maintain 
that even if reasonable reliance is not an element of a § 100.18 claim [a statutory misrepresentation claim 
under the consumer fraud act], the reasonableness of a person's actions in relying on representations is a 
defense and may be considered by a jury in determining cause. We agree. As set forth above, there are 
three elements in a Wis. Stat. Ann. § 100.18 cause of action: (1) the defendant made a representation to the 
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public with the intent to induce an obligation, (2) the representation was ‘untrue, deceptive or misleading,’ 
and (3) the representation materially induced (caused) a pecuniary loss to the plaintiff . . . Reliance is an 
aspect of the third element, whether a representation caused the plaintiff's pecuniary loss.”(internal citations 
omitted). 
524 Mackenzie v. Miller Brewing Co., 241 Wis. 2d 700, 716, 623 N.W.2d 739, 746 (2001) (holding that 
“[t]he elements of a fraud claim are: (1) false representation; (2) intent to defraud; (3) reliance upon the 
false representation; and (4) damages”); Ritchie v. Clappier, 109 Wis. 2d 399, 404, 326 N.W.2d 131, 
134 (Wisc. Ct. App. 1982) (holding that “[t]he elements of fraud are a false representation made with intent 
to defraud and reliance by the injured party on the misrepresentation. The reliance must be "justifiable." 
Negligent reliance is not justifiable”). 
525 Consumer Protection, Wyo. Stat. Ann. § 40-12-108 (a) (2008). 
526 Id. § 40-12-108. 
527 Id. § 40-12-108 (a). 
528 Big-O Tires, Inc. v. Santini, 838 P.2d 1169, 1177 (Wyo. 1992) (“To establish a case of fraudulent 
misrepresentation in a consumer sales transaction, the consumer must establish that the seller knowingly 
made a false representation of a material fact with the intent of inducing her to purchase the product, and 
that she was induced to make the purchase, to her detriment, by her reasonable reliance upon the seller's 
statements”). 
529 Britton v. Bill Anselmi Pontiac-Buick-GMC, Inc., 786 P.2d 855 (Wyo. 1990) (holding that a defendant 
must knowingly make a false representation of a material fact with the intent of inducing them to purchase, 
and that plaintiff was induced to purchase, to their detriment, by reasonable reliance upon defendant’s 
statements). 
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