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*1472 Introduction 

The practice of promoting rule of law programs in foreign countries has developed as a foreign policy subgenre.1 These 
programs generally pass for seemingly neutral, if not positive, endeavors, “packaged” in the form of disinterested intent, as a 
matter of selfless purport. Rule of law programs implicate members of the legal academy and profession to cooperate with 
U.S. government agencies in an effort to make global judicial systems conform to the precepts of American legal values. That 
is, these programs propound the U.S. legal system as a model for the world, or at least that part of the world deemed to be of 
U.S. national interest. 
  
This Article challenges the practice and practicability of these programs. It argues that U.S. law reform projects, as conditions 
of foreign aid, often serve to preempt the political discourse from substantive debates about justice systems, frequently 
oversimplify the problems that laws are intended to mediate, and, almost always, are selective about the beneficiaries of legal 
reform. It argues that rule of law programs are intended to influence the character of global governance complementary to 
counter-insurgency operations, and designed to promote U.S. interests often obtainable only by the very violation of the 
notion of justice.2 

  
*1473 These arguments are developed through an examination of the current Mérida Initiative (also known as Plan México), 
a product of U.S. policy efforts to shape the legal systems of select foreign countries. This Article seeks to provide an 
alternative perspective to the way rule of law programs have been depicted by the dominant rule of law policy discourse. It 
also argues these programs cannot be assessed by measuring the benefits of the accusatorial system against those of the 
inquisitorial system, or whether oral trials are superior to written trials, or even by considering whether the promotion of the 
presumption of innocence is sufficient to validate such projects. Moreover, the manner by which the United States has 
attempted to dominate legal reform efforts has produced distrust and compromised the Mexican sense of national 
sovereignty.3 

  
This is not to argue that rule of law programs lack the potential to improve justice outcomes, of course. Under optimum 
circumstances, rule of law programs can serve to inspire citizens to claim their legal rights and protections, articulate their 
demands, and advance their goals for an improved justice system.4 But, it is also true that such efforts must originate within 
the polity for whom judicial processes are designed to serve. In order for legal rights to inspire confidence and obtain 
credibility, citizens must determine the means and develop the substance of systems of law in a manner consistent with their 
history and political institutions. 
  
This Article proceeds by examining the circumstances in Mexico as they relate to U.S. efforts to export law and legal 
systems. Part I describes the phenomenon of escalating drug-related violence in Mexico, including the “hyperstitious”5 
narrative that characterizes the media coverage of crime and victimization in Mexico. It reviews the inability of the Mexican 
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legal system to respond adequately to crime, a concern that has been documented by Mexican and U.S. scholars and jurists 
and, perhaps most notably, by social movements that have long demanded accountability for crime and violence in Mexico.6 
Part I concludes by chronicling the U.S. response to drug-related violence in Mexico, and specifically its foreign aid plan 
known as the Mérida *1474 Initiative which, in addition to financing the militarization of the war on drugs, serves to fund 
and direct the overhaul of Mexico’s legal system. 
  
The Article next formulates a critical theoretical and pragmatic framework within which to examine U.S. rule of law 
programs as a foreign policy template. Part II considers the use of law as a political instrument in a historical context with a 
focus on long-standing U.S. efforts to reform legal systems, and specifically, the persistence of flawed practices that appear 
to have little effect on current initiatives. It reviews the flawed efforts to transplant programs in Latin America that have 
nonetheless failed to inform current initiatives. 
  
Part III builds upon long-standing questions concerning the efficacy of exporting legal systems.7 It then considers 
foundational differences between U.S. and Mexican legal systems and argues that the Mérida Initiative rule of law program is 
ill-matched with Mexico’s legal culture, if not in conflict with many of Mexico’s current reform efforts.8 

  
Part IV examines the relationship between rule of law programs and national sovereignty. Efforts to transplant legal systems 
that impinge on the prerogative of the nation have been viewed with suspicion and may well undermine Mexican law reform 
efforts and produce baneful outcomes. Part V appraises the Mérida rule of law program as a technocratic undertaking that 
acts to reduce the formulation of justice to bureaucratic procedures and lawyers as technicians. What appears to the casual 
observer to be an ideology-free commitment is, in fact, driven by a normative system that in a Mexican context may well 
serve to stifle public debate about the merits and motivation of rule of law programs. Obscured too are the social 
consequences of misguided efforts to remake the Mexican judicial system serve in function of U.S national interests. 
  

I. Drug Violence, Impunity, and the Mérida Initiative’s Rule of Law Program: Creating a “Culture of Lawfulness” in 

Mexico9 

Violence in Mexico has become an issue of global concern. Newspapers offer daily descriptions of horrific crimes that have 
been committed: decapitations, charred bodies, and corpses in barrels of lye.10 *1475 These gruesome acts have been 
attributed to a war between different drug cartels, the government’s response to drug cartel violence, and a consequence of 
government corruption and impunity. Drug trafficking, which generates billions of dollars annually, comprises an 
increasingly significant part of the Mexican economy upon which many farmers depend for their livelihood and is a source of 
employment in transportation, banking, and security.11 

  
An analysis of the drug war dynamics raises a number of concerns, both historical and current, from the local to the 
transnational, some overlapping and others seemingly unrelated. Drug trafficking is a function of agricultural shifts, 
geography, proximity to the United States, and the increasing ease with which transnational crime is facilitated in an era of 
globalization.12 Without an understanding of the political economic determinants of Mexico’s drug-related violence, it is 
unlikely that prevailing commentary can provide meaningful information or that law-related reform initiatives can improve 
the circumstances. 
  

A. Drug Violence in Context 

It would be impractical to attempt to review the multiple and multivariable determinants that give rise to Mexico’s violence. 
The following discussion offers a summary of the dynamics most frequently identified as contributors to Mexico’s drug 
cartel violence. 
  
1. NAFTA and Free Trade: Easy Recruits for Drug Cartels 
  



Weissman, Deborah 6/8/2014 
For Educational Use Only 

REMAKING MEXICO: LAW REFORM AS FOREIGN POLICY, 35 Cardozo L. Rev. 1471 

 

 

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 4

 

Much has been written on the adverse effect of the North American Free Trade Agreement (NAFTA)13 upon Mexico’s 
domestic economy.14 *1476 The enactment of NAFTA slowed the Mexican economy, caused wages to remain low and real 
wages to decline, and has harmed the environment--all measures that demonstrate, with regard to basic human needs, 
Mexicans may well be worse off now than before the treaty.15 Mexico has had the slowest growth rate of any Latin American 
country.16 Subsidized and tax-free products flooding Mexican markets from the United States have caused the “hollow[ing] 
out” of Mexico’s domestic economy.17 Funding for infrastructure, services, and schools diminished.18 Staple items in the 
Mexican diet have quadrupled in price.19 

  
NAFTA also contributed to rising inequality and extreme poverty, and drug cartels exploit these circumstances.20 As one 
study has noted, “[f]or the cartels, this huge pool of the poor serves as a recruiting ground for foot soldiers in a war that’s 
growing more deadly every month.”21 Further: 
[w]hile the narcotraficantes use violence to silence those who oppose them, they also use the proceeds from the drug trade to 
cultivate a loyal following among the poor and disaffected. The Gulf Cartel donates food, bicycles, clothing, and toys to 
Nuevo Laredo residents, and drug kingpins throw festivals for the residents of their strongholds. In many cases, these 
overtures find a receptive audience.22 

*1477 To complicate matters further, over two million people have lost the ability to survive through traditional farming and 
agriculture; many have turned to drug crops in order to survive.23 The weakening of Mexico’s economy has diminished the 
capacity of the state to respond to its current crisis. Privatization of once state-owned businesses and the deregulation of the 
banking system have made it easier for drug cartels to launder their drug profits.24 As one priest working in Mexico’s prisons 
noted while referring to one of the most notorious drug cartels, “[i]f the economy worked for the common good, there would 
be no Zetas.”25 

  
  
  
While some studies show the Mexican export economy is rebounding, it has far to go before Mexicans experience relief.26 
Mexico suffered the worst economic recession of all of Latin America following the global economic crisis of 2009.27 
According to the Organization for Economic Cooperation and Development (OECD), it had one of the highest levels of 
inequality and poverty of any OECD evaluated nation.28 These conditions suggest ongoing difficulties in the effort to 
eradicate drug violence. 
  
2. Guns Go South, Drugs Go North 
  
Drug violence in Mexico is not entirely homegrown. U.S. policies with regard to gun sales and drugs are inextricably linked 
with cartel violence and contribute to the difficulty in bringing about an end to lawlessness and corruption. U.N. reports, 
investigations by the U.S. government agencies, and media inquiries have determined many of the weapons used by cartels 
originated in the United States, especially in border states such as Arizona, said to have “weakest gun violence prevention 
laws.”29 According to the U.S. Bureau of Alcohol Tobacco *1478 and Firearms and Explosives (ATF), “[b]y 2009 the Sinaloa 
drug cartel had made Phoenix its gun supermarket and recruited young Americans as its designated shoppers or straw 
purchasers.”30 Some not old enough to buy alcohol “were plunking down as much as $20,000 in cash to purchase up to 20 
semiautomatics at a time, and then delivering the weapons to others.”31 

  
Since 2006, Mexican authorities have confiscated over 60,000 weapons from drug cartels purchased from U.S. gun dealers.32 
The Inspector General’s investigation of the ATF scandal known as “Operation Fast and Furious” revealed, as a result of “a 
dysfunctional and poorly supervised group of Arizona-based federal prosecutors and [ATF] agents,” hundreds of U.S. 
weapons passed into the hands of Mexican drug gangs.33 Operation Fast and Furious was not the first ill-fated program 
designed to traffic weapons into Mexico as a sting operation. In 2006 and 2007, a program called “Wide Receiver” similarly 
failed to track weapons and resulted in an unknown number of guns falling into the hands of Mexican cartels,34 some of 
which emerged from a group of elite U.S. trained Mexican soldiers to fight insurgents in Latin America.35 In addition, U.S. 
Border Patrol and a mayor of a town in New Mexico have been implicated in smuggling illegal guns to Mexican cartels.36 

  
*1479 U.S. drug policies further contribute to drug violence in Mexico. Demand in the United States provides much of the 
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stimulus for Mexico’s drug wars. As one noted journalist has explained: 
Drugs are an old business in Mexico. Farmers in the remote high sierra of the western state of Sinaloa 
have been growing opium poppies since the late 19th century--and marijuana long before that--but 
smuggling did not become a viable enterprise until the US created an illicit market by regulating the use 
of opiates in 1914. Then, as now, drugs flowed one way: north.37 

  
  
Mexicans also use illicit drugs, and more so in recent years.38 However, illegal drug use in Latin America, including those 
countries that produce drugs, is notably less than in the United States.39 Mexico’s response to drug use is largely a function of 
the heavy hand of U.S. drug policy, particularly since the 1970s when President Richard Nixon first declared the “War on 
Drugs”--a declaration with extraterritorial reach.40 The U.S. government succeeded in pressuring Mexico to rely on its 
military apparatus to curtail drug trafficking notwithstanding the widespread knowledge that Mexico’s federal troops were 
guilty of committing heinous human rights abuses.41 

  
The United States persists in imposing its supply-side interdiction policies through a combination of aid conditions and other 
certification and assistance programs, notwithstanding the demonstrable ineffectiveness of such an approach.42 At the same 
time, U.S. authorities have been lax in programs designed to reduce domestic drug demand which experts have noted to be “a 
far more effective and humane strategy than any supply-reduction approach.”43 In sum, the U.S. prohibitionist approach to 
drugs contributes to violence in Mexico *1480 while failing to curb the demand for the trafficking of illicit substances across 
the border. 
  
3. Mexico’s Contemporary Political History 
  
A number of scholars have argued that the escalation in violence is a consequence of the waning of the power of the Partido 
Revolucionario Institucional (PRI), the Mexican political party that ruled between 1929 and 2000.44 During its reign, the PRI 
leadership entered into negotiations with cartels and permitted them to conduct their illegal activities in exchange for a share 
of profits and assurances from the cartels to limit the violence committed in the course of their transactions.45 Because of 
these arrangements, the PRI maintained a type of quid pro quo arrangement that accepted violence as long as it was largely 
contained among the cartels.46 As a result, law enforcement agencies were weakened as corruption spread into all levels of 
institutional operations.47 At the end of the PRI’s rule, no mechanisms existed to curb the violence and maintain 
“equilibrium.” 
  
President Felipe Calderón, the candidate of the Partido Acción Nacional (PAN), assumed office in 2006 after a close and 
hotly contested election.48 He immediately launched a war on the cartels upon taking office.49 Critics charged that Calderón’s 
initiative against the cartels was an effort to gain “a legitimacy that he did not receive in the voting booth” and demonstrate 
the ability of his government to lead.50 The declaration of war against the cartels transformed the character of *1481 the drug 
trade in Mexico. Cartels moved from engaged battle with each other for territory and control of a lucrative and illicit 
transnational enterprise to a war to destabilize a government that had changed the rules of the relationship.51 

  
With the election of Enrique Peña Nieto in 2012, the PRI has once again assumed political leadership, although by a smaller 
margin than previous elections.52 While disavowing the PRI’s historic pacts with the cartels, Peña Nieto has committed to 
continuing Calderón’s military approach against drug cartels--an approach which is likely to continue to produce violence.53 

  

B. The Mexican Legal System’s Failure to Respond 

During the last two decades, the Mexican judicial system has come under domestic and international scrutiny and criticism 
for its inability to adequately respond to crime and violence.54 The absence of legal rights and accountability has been 
identified as a fundamental cause of the murders and has resulted in a climate of impunity.55 Crime victims have little trust in 
law enforcement agencies and are reluctant to report crime.56 Human rights groups have criticized Mexico’s failure to provide 
justice to victims of violent crimes and human rights violations.57 Defendants, too, suffer the denial of any semblance of due 
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process; they are snatched off the streets by police without warrants and are subsequently subjected to a variety of abuses.58 
Mexican courts have been described as weak, and malfeasance has plagued judicial  *1482 processes.59 The presumption of 
innocence exists in theory but is given little practical consideration.60 Judges accept as evidence confessions elicited through 
torture and other mistreatment.61 Courts often function as “rubber-stamp[s]” for prosecutors who routinely abuse their 
authority.62 

  
The Mexican judicial system suffers from corruption and insufficient resources.63 Human rights activists have demonstrated 
impunity reigns; military officers often are accused of human rights violations.64 Penitentiaries have been described as “the 
true universities of crime.”65 Indeed, as the Mexican documentary, Presumed Guilty (Presunto Culpable), filmed by two 
Mexican lawyers, has chronicled, many Mexicans are more fearful of the criminal justice system than crime itself.66 

  

C. The United States’ Response: Exporting Law 

Accounts of the threats posed by drug cartel violence, fear of the loss of control of the U.S.-Mexico border, and the inability 
of the Mexican judicial system to respond have developed into the dominant narrative of Mexico, and have resulted in a 
number of responses from the United States.67 Primary among them has been the Mérida Initiative, a legislative plan designed 
to develop a heightened military response to Mexico’s drug wars.68 The State Department initially identified the *1483 plan’s 
four primary goals: 1) break the power and impunity of criminal organizations; 2) assist in strengthening border, air, and 
maritime controls; 3) improve the capacity of justice systems; and 4) curtail gang activity and diminish the demand for drugs 
in the region.69 In 2009, after front-loading most of the funds to pay for military equipment to intensify the war on drugs 
cartels, the Obama administration issued a revised set of goals that attempted to de-emphasize the escalation of a military 
response and instead draw attention to U.S. plans to help Mexico build civil society institutions and judicial systems. Phase 
II, known as Beyond Mérida, called for developing a “culture of lawfulness” by focusing greater attention to the task of 
reforming Mexico’s legal system.70 In 2010, the United States reaffirmed its intention to institutionalize the rule of law in 
Mexico by strengthening Mexican law enforcement capabilities and judicial institutions.71 Some have welcomed the 
discursive shift from a policy that emphasized military escalation as the priority for Mérida funding to “building the rule of 
law” as a positive change in the approach to the problem of drug-related violence.72 Others have been skeptical.73 

  
The Mérida Initiative rule of law program has been administered primarily by the United States Agency for International 
Development (USAID) and the Department of Justice as part of a larger ongoing plan *1484 related to reforming Mexico’s 
legal system.74 In collaboration with the State Department, USAID has contracted with private firms, most notably 
Management Information Systems (MSI) and Management Sciences for Development, Inc. (MSD), both international 
development firms based in Washington, D.C.75 These firms have drafted, promoted, and managed the processes for 
comprehensive revisions of Mexico’s constitution specifically as it relates to criminal justice, seizure laws, as well as federal 
and state criminal procedure codes.76 

  
The Mérida plan authorizes USAID to recruit and train members of the federal police, judges, prosecutors, and public 
defenders at both the federal and state levels.77 The plan also directs the U.S. Department of Justice to administer millions of 
dollars of State Department and USAID funding to improve prosecutorial capacity, increase the internal control systems 
within the Mexican federal police and the Mexican  *1485 Attorney General’s Office, improve extradition processes, 
enhance sentencing and other related criminal penalties, and assure Mexico’s ability to securely detain criminals.78 The 
International Narcotics and Law Enforcement Affairs Agency has also been allocated Mérida funds to develop a “culture of 
lawfulness” in Mexico.79 

  
As an integral part of the Mérida Initiative, U.S. prosecutors, as well as U.S. law schools, have developed programs to 
instruct their Mexican counterparts to conduct “American-style” criminal trials.80 Funds have been allocated to develop mock 
courtrooms, virtual classrooms, and courseware development.81 Curiously, the U.S. project has not attempted to reintroduce 
jury trials although Mexican citizens have a history of participation in the legal system via juries.82 The plan also calls for the 
training of non-government organizations and civil society groups about criminal procedures, protection of rights, and 
alternative case resolution programs.83 In a statement before a Congressional subcommittee, the Director of the USAID 
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Mission to Mexico described the Mérida Initiative rule of law program as a way to assist Mexicans to “fundamentally change 
their entire justice system.”84 

  
*1486 To that end, the Mérida Initiative seeks to redesign the very infrastructure of the administration of justice. Funds have 
been appropriated for case-tracking software, forensic laboratories, and related training for court system personnel and law 
enforcement.85 Appropriations have been made, in the words of the Department of State, to “activate” new prisons; U.S. 
funds have been earmarked to increase the number of federal correctional facilities in Mexico from six to twenty-two and to 
improve the ability of the prison system to “manage violent, disruptive offenders.”86 Funds have also been allocated to 
enhance monitoring and interdiction activities, to revamp crime scene management, and to purchase and administer drug test 
kits.87 USAID appropriations have been used to acquire biometric equipment in order to “capture and store the identification 
of criminal offenders,” for the creation of new units to track gang activities, and to develop classification systems of 
inmates.88 Additional rule of law monies have been designated to the Mexican Intelligence Service for the purpose of 
investigation, surveillance, and counter-terrorism.89 The largest allocations have gone to International Narcotics Control and 
Law Enforcement and Foreign Military Financing.90 Other than General Accounting Office (GAO) and Inspector General 
Reports, overall monitoring and evaluation of the rule of law funding is controlled by USAID.91 

  

II. Law as a Political Instrument: Then and Now 

For more than four decades, legal scholars have been analyzing the relationship between rule of law programs such as the 
Mérida Initiative *1487 and political economic concerns.92 John and Jean Comaroff have warned of a growing fetishism with 
the law, which has displaced politics as a means to address social disorder.93 They describe a “preoccupation with legalities, 
and with the legal subject” as a result of growing concerns with lawlessness and “post-colonial dis/order and its mass-
mediated representation.”94 Other scholars have suggested ways the demands for U.S.-style legal reform have served as a 
means to assure a particular type of economic development, one conducive to an expansion of U.S.-dominated corporate 
interests and global economic integration.95 The impetus behind rule of law projects has often been the belief that markets 
require predictable legal structures to protect property rights, facilitate foreign direct investments, and contract enforcement--
that is, to establish U.S. law as the “lingua franca for business and politics.”96 Still others have referred to the unvaried 
exportation of the U.S. criminal justice system as an effort to achieve global governance through crime.97 Indeed, the very 
agencies funded to export the rule of law have been transformed into global intelligence agencies with purposes that 
transcend issues related to transnational crime.98 

  
*1488 In the context of Latin America, the Mérida Initiative rule of law program may be best understood as a political 
instrument designed to accomplish the varied goals described above, particularly when considered through a historical lens. 
The United States has long imposed its will in order to influence the passage of legislation within the boundaries of sovereign 
states or has otherwise enacted domestic laws with extraterritorial reach--all in defense of national interests--and nowhere 
more so than in Latin America.99 As historian Greg Grandin has written, Latin America “has long served as a workshop of 
empire” in ways that are critical to the expansive global power of the United States.100 Many U.S. multinational corporations 
originated in Latin America, and much of the region’s economic growth was financed by U.S. banks and investors.101 In 
addition, nation building through legal reforms has almost always accompanied military intervention and has functioned as a 
means through which to expand and protect U.S. security, economic, and domestic political interests.102 An examination of 
the history of such programs illustrates that despite the discursive shift from an emphasis on militarization to institution-
building, the Mérida Initiative rule of law program may best be understood as “a political weapon to achieve American 
goals.”103 

  

A. The Mérida Initiative’s Rule of Law Program: Template Redux 

The Mérida Initiative reflects long-established practices by which the United States has engaged in directing the legal affairs 
of other countries, including preparing new constitutions, organizing legislative bodies, codifying laws, and establishing 
judicial systems.104 The United States significantly increased funding for judicial reform projects in Latin America in the last 
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fifty years.105 U.S. law reform efforts embedded *1489 in the Alliance for Progress, a Cold War project designed to counteract 
revolutionary movements, employed a comprehensive set of strategies throughout the region to shift the methods and 
structure of legal education to a U.S. model, to fashion the legal profession and retrain attorneys to fit the prototype of a U.S. 
lawyer, and to reshape jurisprudential philosophy.106 As a foreign aid/foreign policy strategy, the United States sought to 
“ensure that Latin America developed in ways that strengthened pro-U.S. politicians and created economic conditions that 
would limit the appeal of anti-U.S. or pro Communist forces.”107 

  
The United States has promoted judicial reform strategies as a form of development assistance and, as with the Mérida 
Initiative, has often linked military aid with funding for rule of law programs. The exporting of criminal law American-style 
was part of the U.S. counter-insurgency measures in El Salvador during the 1980s in function of U.S. “domestic politics, and 
the geopolitical needs and agenda of the Reagan administration.”108 The Mérida Initiative shares much in common with Plan 
Colombia: a counter-insurgency and counter-narcotics policy designed to strengthen judicial institutions, enhance criminal 
prosecution, and simultaneously shape military strategies.109 

  
So too with Ecuador. In the late 1990s, the United States increased foreign aid to Ecuador, including counter-drug funds. In 
exchange for the aid, Ecuador was obligated to allow the United States to host an expanded U.S. military presence within its 
territory and enact new penal laws that included mandatory minimum sentences based on U.S. guidelines that violated 
Ecuador’s long-held legal norms and constitutional protections.110 Ecuador was also required to document a rise in the rates of 
persons detained for drug offenses regardless of *1490 whether the numbers of individuals involved in trafficking illegal 
drugs had also risen.111 

  
Judicial reform in Latin America was also mandated by the Washington Consensus institutions and funded by loans that 
required structural adjustment programs, the downsizing of government, and the privatization of state functions.112 Mexico 
was a particular focus of World Bank directives to assure the responsiveness of Mexico’s judicial system to economic 
liberalization strategies.113 While efforts have focused on forging a judicial system disposed to ratify economic liberalization 
strategies and enhancing the capacity of the criminal justice and penal systems, social justice issues have been ignored. 
Protections of the rights of labor or improvements to family law, for example, have not been a priority of the funding 
entities.114 

  

B. Assessment of Mérida’s Rule of Law Program’s Antecedents 

The outcomes of the various rule of law programs in Latin America have been assessed by a number of scholars. James A. 
Gardner closely examined U.S. legal assistance programs associated with the Alliance for Progress.115 Gardner served as a 
Ford Foundation official and participated in the funding of many of these projects. He determined that such efforts were 
routinely rejected by Latin Americans as U.S.-ethnocentric and were inapplicable to the circumstances where they were being 
implemented (“not a cure but a disease”).116 Gardner found U.S. lawyers were unprepared and unfamiliar with the language, 
*1491 economics, politics, culture, and legal structures.117 U.S.-style rule of law programs, he noted, failed to produce 
reforms, contribute to political democracy, or economic development, but instead fostered the perception that law functioned 
as a repressive mechanism.118 

  
Researchers have also criticized Plan Colombia’s “judicialization” efforts for encouraging “overzealous mass arrests” of 
civilians and harming community relations.119 U.S. funds were used for smear campaigns against Colombian Supreme Court 
justices as well as labor organizations and civil society groups.120 One scholar who helped to direct a human rights project in 
Colombia has observed that Colombia’s “Justice and Peace Law” program, funded by the U.S. Department of Justice, 
contributed to the remobilization of paramilitary forces.121 Others have suggested that Colombia’s rule of law program served 
to provide a rationale for military funding, and diminished respect for the rule of law while contributing to a humanitarian 
disaster.122 

  
Ecuadorean compliance with U.S.-imposed rule of law conditions requiring increased numbers of arrests resulted in an 
unprecedented rise in the imprisonment of the most vulnerable sectors of society and violated long-held legal precepts about 
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crime and punishment.123 Evaluations of efforts in El Salvador and Guatemala have reached similar conclusions: Where U.S. 
rule of law programs have been introduced to protect U.S. national interests, they have been largely inimical to the interests 
of the people living in these countries.124 *1492 Moreover, the conditions attached to Washington Consensus funds allocated 
to Mexico that required cuts in public spending and the privatization of public functions could not have helped but to 
undermine the capacity of the Mexican government to carry out its law and order responsibilities.125 

  

C. Rule of Law Programs: “The New Moral Imperative” 

Despite critical assessments of past efforts, the United States continues to endeavor to remake the legal systems in other parts 
of the world. Recently, the specter of transnational crime has become the “new moral imperative[]” for extraterritorial 
intervention in the form of rule of law programs.126 U.S. politicians have described foreign drug trafficking and organized 
crime as “the new communism, the new monolithic threat” requiring a heightened criminal justice response.127 USAID’s 
assistant administrator for Latin America and the Caribbean declared that crime was now considered “the leading threat in 
some countries to economic growth and the leading threat to democracy.”128 The United States has established the Office of 
Overseas Prosecutorial Development, Assistance and Training to “assist prosecutors and judicial personnel in other countries 
develop and sustain effective criminal justice institutions” and boasts that it “provides justice sector development assistance 
in practically every region of the world.”129 International criminal drug-related cases have developed into a *1493 significant 
part of the caseload of local U.S. federal prosecutors’ offices that pursue these matters even in the absence of proof that drugs 
have entered the United States and that defendants have posed national security threats.130 

  
Perhaps most notably, rule of law programs are concomitant aspects of a larger military strategy. In its field manual on 
counterinsurgency, the Department of Defense has identified rule of law campaigns as critical measures to establish the 
legitimacy of U.S. intervention and efforts to influence political power.131 Rule of law programs that focus on strengthening 
the criminal justice system (“courts, cops, and corrections”) have been a key intervention strategy in Iraq and Afghanistan.132 
In Pakistan, U.S. intelligence agencies plan and assist with local criminal prosecution to control public opinion about alleged 
insurgents.133 Moreover, U.S. military forces, as opposed to civilian agencies, lead such programs relying on their ability to 
“command and control.”134 Military equipment and technology have been adapted as extensions of law-related functions.135 

  
*1494 These efforts have spawned what some have called a “[r]ule of Law industry” dominated by “rule doctors” that has 
yielded vast profits to U.S. contractors.136 National and local bar organizations, law schools, private foundations, together 
with USAID, the DOJ, and other federal entities have invested in exporting U.S. legal principles in support of democracy and 
free market economies throughout the world.137 The United States serves as a ready and willing donor to continue to fund rule 
of law projects to Americanize other judicial systems.138 These programs tend to ignore local initiatives for legal change.139 
That the decisions about the nature of the aid are determined more by the political and economic interests of the U.S. donors 
than the needs of the recipient nation reflects the use of law as a political instrument, notwithstanding a record of having 
failed to produce meaningful justice systems.140 

  

III. Transplanting the Rule of Law: Context and Differences 

Legal systems develop and function within a historical context. They evolve from, and are embedded in, cultural systems and 
socioeconomic structures. They transform and are transformed continually within real-life in which they are to be 
implemented. Laws do not merely function as a body of rules to be enforced by a judicial system, but rather both produce, 
and are products of, a legal value system that is itself a distillation of moral order of society and that go *1495 beyond 
conflict resolution.141 They reflect ideological principles and emanate from the political and economic institutions of place.142 

  
Efforts to transfer legal standards from developed countries to less developed countries have been the subject of long-
standing critique, particularly given the ubiquity with which legal transplantation now occurs under circumstances of 
globalization.143 The Global Legal Standards Research Group determined that the United States has continued to replicate its 
systems based on belief of its inherent superiority, regardless of whether the normative frameworks inextricably associated 
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with particular legal codes are suitable for transport.144 A comparative study of the transplantation of criminal codes from one 
country (or international institution) to another country found that the introduction of new laws by outsiders were always 
accompanied by a set of assumptions from the exporting country with questionable relevance to the recipient country.145 
Michael Walzer has urged that different goods, including justice have different social meanings which shape their value: “[j] 
ustice is rooted in the distinct understanding of places, honors, jobs, things of all sorts, that constitute a shared way of life. To 
override those understandings is (always) to act unjustly.”146 

  
These critiques point to the flaws inherent in the Mérida Initiative. The Mexico rule of law program seeks to transplant a 
system that by its very nature is foundational to nationhood and cannot readily take root except through the efforts of the 
local polity according to its history and traditions.147 Laws must emanate from local social and political *1496 circumstances, 
even as Mexicans may choose to adopt and borrow from external systems as their circumstances may require.148 

  

A. The United States and Mexico: Legal Systems and Differences that Matter 

An assessment of the U.S. law reform project in Mexico requires an appreciation of the historical and political differences in 
legal systems and legal cultures.149 Mexican legal traditions include ongoing attention to indigenous rights, constitutionally 
designed cooperative land use, corporative models of labor relations, and legal pluralism.150 The Mexican Constitution of 
1917, the conceptual political and judicial foundation for the nation, is formulated upon a commitment to social rights more 
so than most constitutions.151 The Mexican Constitution was a product of the revolution of 1910 from which it gained its 
“[r]evolutionary legitimacy.”152 It created social property rights (ejidos) and included laws designed to guarantee a form of 
collective title held by those who worked the land.153 A textual reading reveals broad protections of civil rights and 
prohibitions on discrimination against “human dignity or individual rights or liberties,” which include gender, civil status, or 
ethnic origin.154 The Mexican Constitution commits to a right to education and health care.155 As a foundational document, the 
*1497 constitution functions as a signpost of safeguards and rights that gives rise to unique expectations derived from the 
text. 
  
Scholars have explored the fundamental philosophical differences related to legal culture that distinguish Mexico and the 
United States.156 Mexico has implemented a civil law system based on an inquisitorial model, an approach that creates 
different expectations about justice. The inquisitorial system has as its theoretical basis the premise that outcomes will be 
determined with “little distortion by partisan legal representatives.”157 Judges are considered “career civil servants” rather than 
“independent political forces.”158 The historical preference for written trials has been based on concern that oral trials would 
allow a more accomplished or powerful lawyer to overcome a less competent advocate notwithstanding principles of justice 
at hand.159 

  
Mexico has ratified and, at times, has been far more influenced by human rights norms than the United States.160 Along with 
much of Latin America, it has contributed to the development of regional and international human rights treaties, many of 
which the United States has eschewed.161 In 1990, it created a national commission on human rights with the highest annual 
budget of any ombudsman’s office in the Americas.162 Mexican legal values have been further influenced by liberation 
theology, concerns wholly absent from U.S. legal culture.163 

  
Other differences mark variance in legal culture between the United States and Mexico. The Mexican judicial system has no 
death *1498 penalty.164 Mexico has strict gun control laws, although they have been eroded by the ease with which the United 
States sells weapons that find their way into the hands of drug-cartel members.165 The country has historically been associated 
with pro-labor legislation.166 Long-standing values about communitarian obligations to help offset personal losses have 
shaped Mexican tort law where tort victims look to be made whole through social and governmental supports that do not 
depend on adversarial litigation.167 Much of what might otherwise be consigned to the legal system for resolution in the 
United States functions differently within or is often resolved through normative transformations wholly outside of the law.168 
Where formal legal processes are required, a significant number of Mexicans have indicated a preference for greater lay 
participation in the legal system.169 Legal education differs in most respects from U.S. pedagogical approaches; most recent 
reforms have encouraged an interdisciplinary and problem-solving approach to curricular innovations.170 
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Legal cultural differences are as relevant to the Mérida Initiative’s purported plan to improve access to justice and protect 
rights as they *1499 are to the efforts to redesign Mexico’s criminal justice system.171 Public interest law (PIL) in Latin 
America generally follows a “socialized” practice tradition that differs from PIL in the United States.172 Empirical studies 
demonstrate that in contrast with U.S. lawyers, Latin American lawyers prefer “empowering social action that challenges the 
existing arrangements of power” and “associate PIL practice with forms of collective and social mobilization more than with 
legal mobilization” of the type associated with U.S. lawyers.173 Legal activists throughout Latin America are more likely to 
successfully pursue the adjudication of socioeconomic rights than their counterparts in the United States.174 

  
Mexican human rights groups have contextualized torture and extrajudicial execution within the context of economic, 
cultural, and social rights as opposed to most U.S. human rights groups who approach such crimes as civil and political 
violations.175 They often seek to address violations of civil and political rights through the improvement of worker rights and 
the strengthening of labor unions.176 Mexican scholars have urged the construction of law-related human rights norms as a 
process of “epistemological decolonization” based on concepts developed through “the region’s social reality, more 
specifically, in the lessons of its major revolutions: the populist movements of Perón and Cárdenas; the Cuban socialist 
revolution; the Chilean democratic revolution for human rights; the Sandinista revolution for democratic socialism; the 
Zapatista movement for indigenous rights and democracy . . .”177 

  
To acknowledge the progressive facets of Mexican legal culture does not mitigate the current deficiencies and the ways in 
which the Mexican legal system fails to fulfill its promise.178 The Mexican constitution has functioned more as a matter of 
principle rather than a *1500 matter of practice.179 It has failed to sustain the expectations of the revolution that inspired its 
original articles. Recent legislative proposals would diminish the rights of unions, which have never fully benefited from 
historical progressive labor laws.180 The Mexican criminal justice system suffers from many deficiencies: public defenders 
with less political power compared with prosecuting attorneys and case overloads, inadequate interpretation services, abusive 
detention practices, and corruption, just to name a few.181 

  
But the differences matter. Just as the U.S. rule of law model is a unique “historical product embedded in U.S. politics and 
the U.S. social structure,” so too does Mexico’s legal culture reflect a unique history and tradition.182 Given these differences, 
and the political, economic, and military motivations associated with the rule of law project, the Mérida Initiative’s rule of 
law program may contribute to undermining the legitimacy of the law itself.183 Moreover, as next described, U.S. efforts to 
direct the reform of the Mexican legal system run counter to current efforts by the Mexican polity to address issues pertaining 
to crime, justice, and law.184 

  

*1501 B. The Mérida Initiative Versus Mexican Reforms: Trending Differences 

To be sure, the Mexican judicial system needs fixing. The question is how and who is best fitted to enact legal reforms to 
address the dynamic context within which the rise in crime and drug cartels has occurred.185 Mexican legal experts, human 
rights activists, and citizens have not ignored the structural deficiencies of the criminal justice system. On the contrary, 
scholars and human rights activists have consistently raised the need for legal reform and called for a strengthened judiciary 
as fundamental to the elimination of drug-cartel violence and the improvement of the social fabric of society.186 In fact, as this 
Part demonstrates, actual or proposed legal reforms are underway that are not only independent of, but are at variance with, 
the Mérida Initiative rule of law program. 
  
1. United States Funded Reforms: Power to the Prosecutor 
  
The Mérida Initiative’s funding of institution-building focuses primarily on strengthening Mexico’s justice system.187 Reports 
that analyze the Mérida Initiative reveal that “rule of law” funds have been allocated principally to enhance criminal 
prosecutorial functions through training and technical support.188 In fact, USAID and its rule of law collaborators have 
concentrated almost entirely on the training of prosecutors.189 Congressional reports that track Department of Justice funding 
disclose that $19 million has been allocated to prosecutorial functions; additional funding for USAID since the inception of 
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Phase II has been reserved for the training of prosecutors.190 State Department “fact sheets” that feature Mérida Initiative 
achievements itemize such *1502 accomplishments all in the realm of prosecution and punishment.191 The Assistant Secretary 
for the Bureau of International Narcotics and Law Enforcement Affairs described rule of law efforts in Mexico as 
synonymous with enhancing the ability to prosecute, convict, and incarcerate.192 

  
The U.S. focus on strengthening prosecutorial efforts reveals both an ignorance and arrogance about the desires of the 
Mexican polity.193 Mexicans have long expressed concerns regarding the excessive power of police and prosecutors.194 
Comparative legal studies have demonstrated that Mexicans have a high rate of distrust for the office of the prosecutor when 
compared with other nations.195 Notwithstanding these findings, the United States has funded the Mexican Attorney General’s 
office and has done so in the face of ongoing scandals related to corruption, bribery, and other crimes that have plagued the 
bureaucracy. In July 2011, some four years after the inception of the Mérida Initiative, 111 prosecutors were charged with 
bribery and corruption, abuse of power and “botched investigations,” causing the Attorney General’s resignation even while 
U.S. rule of law funds have bolstered the office.196 More recently, in September 2012, the Attorney General’s office has come 
under investigation for collaboration in the transport of drugs leading to the resignation of the top organized crime 
prosecutor.197 USAID rule of law funds have been allocated to police departments implicated in complicity with drug cartels 
and some of the worst human rights violations.198 All said, USAID and its contractors are implicated in the very system in 
which Mexicans have the least trust. 
  
*1503 Mérida’s emphasis on strengthening formal prosecutorial powers appears to be oblivious to the fact that the balance of 
power in the Mexican judiciary favors prosecutors.199 To further exacerbate the preponderance of prosecutorial power, the 
rule of law program has introduced the use of the plea bargain (juicio abreviado).200 As the office of the prosecutor has greater 
resources than the defendant, plea bargaining processes make it more likely that it will be easier to induce defendants to give 
up their rights and plead guilty.201 Indeed, the introduction of plea-bargaining has created additional fear among Mexicans that 
unethical prosecutors may coerce innocent persons into inculpating themselves.202 

  
The expansion of the powers of prosecutor’s office similarly undermines the desires of Mexicans to have greater lay presence 
and control of the criminal justice system.203 Comparative legal studies demonstrate that an overwhelming number of 
Mexicans--more so than other countries that were included in the studies--have faith in the abilities of their fellow citizens to 
sit as jurors and to make fair and just decisions in the criminal justice process through a jury system.204 Mexican citizens are 
also ranked high in terms of willingness to serve as jurors, even after they were asked to evaluate the dangers associated with 
adjudicating a defendant with gang affiliations whose members might be present and observing courtroom processes.205 
Moreover, the majority of Mexicans expressed the view that lay presence through the jury system would lessen crime in their 
communities.206 Nonetheless, notably absent from the Mérida Initiative is any proposal to reintroduce *1504 jury trials, “a 
most effective means of inducting people into a culture of rights and responsibilities.”207 Nor is there any reference to training 
with regard to the jury system, despite calls for oral trials in Mexico.208 This omission, too, suggests indifference for context 
and conditions in Mexico and undermines those factors that serve as the foundation for improved outcomes in the criminal 
justice system. 
  
It is often difficult for Mexican authorities to resist U.S. pressures for legal reform, for the law project is part of an extensive 
network of conditionalities and quid pro quos, of trade-offs and reciprocities: Acquiescence on one issue obtains concessions 
on another.209 As one scholar has observed: “The fundamental asymmetry of the relationship between external and local 
actors, evident from the start both in who takes the initiative in judicial reform and who has the money (whether requested or 
not) affects all aspects of the reform process as it has unfolded in Latin America.”210 Such “passive acceptance,” however, 
“does not indicate a genuine commitment to reform or to a particular reform strategy.”211 Indeed, Mexican jurists and human 
rights groups have denounced these and other reforms that strengthen the hand of prosecutors, especially laws that authorize 
the holding of organized crime suspects for up to eighty days without charges.212 The president of the Inter-American Court of 
Human Rights and former Mexican Federal Attorney General Sergio García Ramírez has decried search and seizure reforms 
advocated by the United States as attacks on protected rights.213 Other critics have charged that the reforms are 
unconstitutional, undermine traditional habeas corpus rights, and result in a two-tiered system of justice--one for “ordinary 
crime” and the other for individuals accused of organized crime.214 
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*1505 The same criticisms were lodged by both the members of the Mexican congress and a human rights group, Miguel 
Agustín Pro Juárez Center.215 Activists have condemned the replication of U.S. counter-terrorism style reforms and have 
warned that the Mérida Initiative will result in violations of the rights of Mexican union leaders and migrants.216 Their 
warnings have not remained in the realm of the speculative: Soldiers unlawfully broke into the homes of at least a dozen 
homes in one community in the state of Jalisco on authority claimed as part of the fight against drug trafficking.217 

  
The Mérida Initiative’s pronouncements about protecting the rights of Mexicans have been criticized as “a grotesque and 
absurd pretension.”218 The Archdioceses of Mexico City denounced the plan, urged its rejection, and called it “offensive 
charity.”219 Still others suggest that the reforms amount to nothing more than window dressing and observe that confessions 
obtained through torture remain admissible in courts of law.220 Scholars who have surveyed the result of legal reforms have 
found little change and few incentives for prosecutors to abandon abusive practices.221 They also note that changes are not 
likely to materialize without local political, economic, and social commitment.222 Despite these critiques, U.S. officials and 
their contractors have continued with their efforts. They have attempted to deflect the criticisms, insisting that proposed 
reforms create efficiency and have *1506 readily pressed the Mexican legislature for their passage.223 The efforts to give more 
power and authority to an office in which the vast majority of Mexican citizens lack confidence will deny the Mérida 
Initiative the support and acceptance given to those developed from within communities affected by crime and impunity.224 

  
2. Mexican Reforms: Law, Order, and New Governance Strategies 
  
The Mérida Initiative has ignored capacity of Mexican lawyers and citizens to develop their own “[l]egal nationalism.”225 
Mexico is situated in a region where legal systems are undergoing rapid transformations. Countries throughout the 
hemisphere chose to appropriate from one another, often in an attempt to harmonize each other’s laws.226 More particularly, 
and motivated by the challenges of addressing the complex determinants of crime and the threat to social coherence as a 
consequence of a drug-related violence and related economic dislocation, communities throughout Mexico have developed 
methods of new governance to address law and order concerns.227 In these places, populist reforms have supplanted traditional 
legal responses that have failed to address the rising violence. Social groups engaging in bottom-up lawmaking have “become 
practical lawmakers, accountable to each other for their choices.”228 

  
*1507 In the state of Chiapas, autonomous indigenous communities together with the Zapatistas have developed legal 
structures to address public health issues, mediate conflict, confront crime, and engage human rights concerns.229 Operating 
under a system of Good Governance Councils (Juntas de Buen Gobierno), they have taken a novel approach to crime based 
on community governance and consensus that includes “forgiveness and goodness,” which, for example, require a murderer 
to support a victim’s widow in an effort to avoid creating “two widows.”230 Relying on strategies that seek to address the 
determinants of crime and conflict, the Zapatista Good Government Councils have achieved a reduction in crime and 
impunity, precisely the stated goal of the Mérida Initiative.231 

  
Similarly, three municipalities in the state of Guerrero have developed a justice system, in response to an increase in 
violence, which later expanded into a regional justice system.232 The Guerrero regional justice system combines indigenous 
laws with Mexico’s statutory laws as well as newly developed legal norms, some of which are based on international human 
rights principles.233 Much of it rests on principles of restorative justice.234 Criminality in Guerrero is reported to have been 
reduced by ninety-two percent.235 

  
*1508 In the state of Puebla, mechanisms for dispensing “indigenous justice” have emerged as a result of the activism of 
local residents and human rights groups who select their own judges and oversee local courts.236 These newly developed 
courts have significantly altered the ways in which crime and violence are addressed. As one scholar has observed, local 
courts are designed to “respect[] the human rights of people who are arrested. They do not want to reproduce people’s usual 
experiences with state justice based on corruption and impunity.”237 These courts have also fostered the growth of women’s 
leadership and greater attention to gender concerns in matters of justice.238 Similarly, the Cherán Indian community in 
Michoacán, determined to develop its own legal structures, expelled the police force, and patrols its neighborhoods while 
eschewing any effort to militarize the region.239 These new governance judicial mechanisms are being promoted in other 
localities throughout Mexico.240 
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Other initiatives provide examples of efforts by Mexican activists to expand and defend their rights, reduce violence, and 
demand an end to impunity.241 Civic organizations and nonprofit groups have created networks and coalitions through which 
they gain rights in a broad spectrum of concerns, including citizen security, police corruption, labor, trade-related issues, 
voting rights, housing, and environmental matters.242 “Superbarrio” Gómez, a folk hero hailed by scholars of Mexico, serves 
as the spokesperson for the Asamblea de Barrios (Assembly of Neighborhoods), and advocates for the poor in various legal 
disputes.243 

  
While recognizing that there is danger in overstating the achievements of non-state efforts in Mexico, new governance 
initiatives and popular reforms have garnered the support of the residents in the communities in which they are taking place. 
They function in contentious relationship to existing formal laws and create the possibility of transforming Mexico’s 
response to crime, drug cartels, and violence.244 These new governance strategies tack in the opposite *1509 direction of the 
Mérida Initiative rule of law program, which focuses on enhancing traditional criminal justice processes of prosecution and 
punishment. 
  
3. Mexican Reforms: Law, Order, and International Human Rights Perspectives 
  
Many of the reform efforts proposed by Mexican legal and human rights activists seek to incorporate international human 
rights concepts to protect citizens against crime and impunity in lieu of the Mérida-style emphasis on criminal enforcement.245 
A coalition of nongovernmental organizations and academics have proposed constitutional reforms to enhance human rights 
protections including those found in the International Covenant on Economic, Social, and Cultural Rights, as well as 
immigrant and refugee protections.246 They have advocated the explicit protection of rights that may not be suspended under 
any circumstances.247 These proposals, moreover, seek to direct attention to the impact of global economics on socio-
economic rights in addition to civil and political rights as a means of addressing the determinants of crime and insecurity.248 
They reflect the belief, as expressed by Javier Sicilia, the leader of Mexico’s Movement for Peace with Justice and Dignity, 
that the critical legal reforms required to address drug-related violence would, of necessity, address the paradigmatic 
neoliberal economic developments that he describes as constituting “the legal form of criminality.”249 

  
Other community groups have organized to implement human rights treaties to assist victims of torture, wrongful arrests, and 
those crimes where no relief could be found in the Mexican criminal justice system.250 For example, in Ciudad Juárez, where 
the numbers of women murdered has soared, families of victims in collaboration with local grassroots organizations invoked 
the Istanbul Protocol, which governs the processes for the documentation of torture, and thereby forced the Mexican 
government to allow outside forensic experts to investigate the *1510 murders of their loved ones.251 They succeeded in 
implementing international standards in order to obtain an independent investigation by an entity of their own choosing--the 
Argentine Forensic Anthropology Team--notwithstanding the Mexican government’s initial refusal to allow them into the 
country.252 Murdered victims’ families similarly invoked the very same protocol to investigate the torture of those accused of 
having committed the crimes.253 

  
These campaigns reflect Mexican efforts to respond to the challenges of crime and impunity while insisting upon fairness and 
justice for the accused. Social movement activists have employed the framework of international human rights norms in 
support of their calls to modify laws that have been promoted by the U.S. rule of law program.254 Indeed, legal activism in the 
name of human rights has gained popular support, particularly those that seek to develop collective social benefits as opposed 
to notions of individualism based on liberal thought.255 As a means of defending alternative forms of seeking justice, civil 
society groups have emerged calling for the protection of human rights defenders.256 In fact, the recent focus on a human 
rights framework has been described as one of the most important reforms, having “the potential to considerably expand 
access to justice for ordinary people.”257 These developments suggest that the capacity for developing a “culture of legality” is 
well developed within Mexico.258 

  
4. Mexican/Regional Reforms: Rethinking the War on Drugs 
  
Perhaps the most significant reforms at odds with the Mérida rule of law program relate to the very heart of the U.S. approach 
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to drug trafficking and drug violence, that is, the “war on drugs.” As noted above, the Mérida Initiative’s rule of law program 
calls for an expanded *1511 criminalized response to drug-related crime.259 Many Mexicans, however, have rejected this 
approach as having failed to end the drug-related violence.260 Mexican human rights activists have expressed strong support 
for the consideration of decriminalization strategies as a means to address the crisis in Mexico. They have made the link 
between drug prohibition and human rights violations and urged the “rethinking the criminalization of drug use would be a 
very important long-term strategy to improving the serious human-rights situation that Mexico is facing today.”261 Mexican 
grassroots movements against the militarization of the drug war have also called for a legalization approach.262 Public opinion 
surveys have indicated that Mexicans reject U.S. crime and imprisonment requirements as useless dogma, and further, 
Mexicans believe that U.S. strategies have exacerbated their problems.263 Public discourses call for solutions more consistent 
with Mexican history and culture.264 

  
These popular sentiments are reflected within findings issued in a report by the 2009 Latin American Commission on Drugs 
and Democracy (the Commission), headed by Ernesto Zedillo, the former president of Mexico, and the former presidents of 
Brazil and Colombia--all countries with a history of problems with drug cartels.265 The report calls for a new paradigm to 
address drug-related problems.266 More specifically, it calls for an end to the U.S. model of war on drugs policies and punitive 
drug laws after concluding that such strategies have done little to diminish drug-related crime or improve public health 
outcomes.267 The report emphasizes public health and social policy strategies instead of reliance on harsh criminal penalties, 
and garnered significant popular support.268 

  
*1512 The Latin American Commission was followed by the formation of a Global Commission on Drug Policy, which also 
included notable Mexican politicians and scholars.269 It issued similar findings that criticized U.S. drug policies for failing to 
resolve drug violence while noting the horrific consequences of U.S. strategies.270 The report identified Mexico as an example 
of drug law enforcement practices that served to increase the violence and corruption associated with the drug trade: 

The available scientific evidence suggests that increasing the intensity of law enforcement interventions 
to disrupt drug markets is unlikely to reduce drug gang violence. Instead, the existing evidence suggests 
that drug-related violence and high homicide rates are likely a natural consequence of drug prohibition 
and that increasingly sophisticated and well-resourced methods of disrupting drug distribution networks 
may unintentionally increase violence.271 

And in May 2013, the Organization of American States released its comprehensive report on drug polices, “express[ing] their 
frustration with the limits and exorbitant costs of current policies and their hunger for a fuller, more creative debate.”272 

  
  
  
Ernesto Zedillo has called for an end to the “war on drugs model” describing such an approach as “nothing short of 
devastating.”273 The former president of Colombia, César Gaviria, who held office during the worst of that country’s drug 
wars, called U.S. war on drugs and its drug polices a “crashing failure [fracaso].”274 Costa Rica’s president Laura Chinchilla 
stated: 

because we have no army and we are not willing to be hooked onto that convoy of destruction, of 
militarism, of exorbitant expenditure, that distracts states from their efforts toward social investment . . . . 
Costa Rica has already made progress in decriminalizing drug consumption, [because] we believe it’s a 
question of public health, and not of criminal law.275 

  
  
*1513 The government of Uruguay recently announced that it was not only considering regulating and decriminalizing 
marijuana as part of its own security plan but also creating a legal state-managed monopoly for the transport of drugs as part 
of what has been described as “a rising movement in this region to create alternatives to the United States-led war on 
drugs.”276 A Brazilian congressman stated plainly: “[w]e are trying to distance ourselves from the U.S. model.”277 Bolivia 
successfully demanded amendments to the UN Antidrug Convention because of its prohibition on the use of the coca plant 
notwithstanding U.S. objections to the change.278 These national leaders have not only expressed opposition to the U.S. 
criminalization-style response to drug trafficking, but some have suggested that they are owed compensation for the 
tremendous amount of resources required to invest in such a response.279 
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Notwithstanding the emergence of popular sentiment in favor of an end to the prototype war on drugs criminalization 
strategies, the United States has persisted with its own version of law and order reforms.280 U.S. drug law policies have 
insinuated themselves over the border by way of trade conditionalities imposed on Mexico that require it to certify its drug 
control efforts according to terms defined by the United States.281 U.S. officials continue to pressure Mexican and other Latin 
American leaders who have proposed an ordered scheme of *1514 legalization of drugs to abandon such pursuits.282 The 
United States rejected plans to debate an alternative to criminalization strategies at the 2012 Summit of the Americas and 
issued an “official response” signaling that any effort to decriminalize drugs was “unthinkable.”283 President Obama is 
reported to have “flatly ruled out legalizing drugs” in response to the debate about the Commission’s recommendations 
despite the forceful and open positions articulated by Latin American leaders, and their unprecedented willingness to confront 
the United States on its failed criminalization policies.284 Surveys on the issue suggest that most interviewees believed that the 
United States has attempted to prevent Mexicans from fully debating the subject.285 

  
U.S. efforts to diminish the influence of these reports notwithstanding, proposals to end the U.S.-style war on drugs continue 
to gain ground in Mexico and throughout much of Latin America. Mexicans are rethinking the legal strategies based on 
criminalization of drug use, drug possession, and drug transport. They, with their Latin American counterparts, have declared 
that “[t]he foundations of the U.S.-led war on drugs--eradication of production, interdiction of traffic, and criminalization of 
consumption--have not succeeded and never will.”286 Surveys demonstrate that Mexican citizens strongly desire *1515 to be 
more closely involved in the decisions for their country with regard to changes to its legal system.287 They have begun to 
rethink alternatives that differ from the prototypical U.S. response that emphasizes punishment and reconsider responses to 
drug-related violence.288 

  
5. Rule of Law Programs and Sovereignty 
  
While much of the Mérida Initiative’s rule of law program conflicts with reform efforts initiated by Mexicans themselves, 
there are some program provisions that have been promoted by Mexican legal reformers independent of the U.S. funded 
project.289 Indeed, in the past twenty years, a number of Mexican efforts to improve its legal system have been comparable to 
the U.S. rule of law model.290 Yet even where there may be concurrence on the substance of particular reforms, many 
Mexicans have objected to the Mérida rule of law program.291 As an initiative driven by U.S. foreign policy considerations, 
the rule of law program threatens to subordinate Mexico’s development of internal legal norms and structures and thus 
compromises Mexican sovereignty. 
  
The Mérida Initiative follows an established practice: law reform efforts that originate from outside the countries where legal 
changes are sought.292 Substantive reforms were directed and coordinated through an MSI-created entity in Mexico known as 
Proderecho, whose director had previously led one of the largest U.S. public relations and lobbying firms to promote support 
for NAFTA.293 USAID has also partnered with *1516 the National Democratic Institute, a U.S.-based entity comprised of 
U.S. politicians and political figures, in its endeavor to change Mexico’s legal system.294 Casals & Associates, a subsidiary of 
DynCorp, a Virginia-based entity has lobbied Mexican legislators for constitutional amendments.295 

  
Mexican legal professionals, human rights activists, and the media have protested the USAID’s rule of law program as “made 
in America.”296 In a letter to the U.S. State Department, human rights organizations admonished the United States for having 
failed to establish any meaningful opportunity for citizen participation.297 They have criticized USAID’s “Mechanism for 
Dialogue with Civil Society Organizations” as a meaningless structure that provides little opportunity for citizens to 
contribute to reform initiatives or to evaluate outcomes.298 Jurists have complained that the U.S.-initiated reforms were 
enacted in a top-down manner without sufficient debate.299 Local officials decried the lack of Mérida’s benefits and castigated 
U.S. efforts for proposing reforms without a sufficient understanding of the circumstances.300 Concern for national 
sovereignty has driven much of the criticism of U.S efforts to impose legal reform in Mexico.301 

  

*1517 IV. Lawyers as Technicians, Law as Technicalities 
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As Thomas Carothers has observed, “[t]he rapidly growing field of rule-of-law assistance is operating from a disturbingly 
thin base of knowledge at every level.”302 USAID and affiliate private contractors who function as something of a “[r]ule of 
[l]aw industry” to effect reforms do so with little regard to past or present except as it infringes on American needs.303 “[W]e 
don’t really know what we are doing,” rule of law promoters have admitted.304 Law reform programs generally do not deviate 
from a predetermined template driven by what one USAID Fellow called “extraneous or counterproductive criteria.”305 
Mistakes are repeated and recycled from one project to another, from one country to another.306 USAID contractors boast of 
numerous contracts with USAID on rule of law projects throughout the world.307 Their one-size-fits all model “provides a . . . 
system of widely accepted rules” and “a scheme of ordered liberty.”308 USAID and its contractors 
tend to go into the field with a preset number of “deliverables.” Rather than study the problems in the context of the culture, 
the assistance experts arrive with a formula that they are expected to implement and then are expected to write reports 
showing that the deliverables were achieved regardless of whether those accomplishments furthered the objectives of helping 
individuals.309 

  
  
*1518 The Mérida initiative project replicates the dominant model. It attempts to dissociate law from social and historical 
context, and instead markets technical and formalistic assistance in accordance with its “rule of law orthodoxy.”310 MSI boasts 
of projects throughout the globe and describes training templates that offer the same set of skills without regard to place or 
purpose.311 Checchi Consulting, an MSI subcontractor on the Mexico rule of law project, similarly advertises a formulaic 
global training program for judges and lawyers that appear oblivious to the possibilities that differences may exist between 
Afghanistan and Mexico.312 

  
An examination of the Mérida Initiative rule of law project sets in relief the approach of law-as-technicalities. USAID reports 
set forth conclusions without evidence, listing the number of individuals trained, the number of meetings held, name courses 
and events, and identify justice reforms without indicating the substance or outcomes of these activities.313 Charts lack context 
and substance; photographs of professionals at meetings fill the pages of quarterly reports.314 USAID proclaims the success of 
its rule of law project based on numbers of training events and declares, “[t]he number of events reported above enumerates 
the work of USAID/Mexico . . . and demonstrate the successes of the project in its different phases of moving toward 
criminal justice reform in Mexico.”315 The lack of precise definitions of terms and the absence of means of measuring 
outcomes serves to conceal in technocratic-management language the central premise: the United States’ determination to 
remake Mexico’s judicial system to resemble “our (often fantastical) ideas of our own society.”316 

  
*1519 USAID’s efforts to evaluate its program have not been successful, even by the superficial standards to which it 
purports to abide. The Office of the Inspector General (OIG) determined that USAID/Mexico failed to provide accurate 
numbers of individuals it claimed to train; performance indicators were found “[in]appropriate for measuring progress.”317 
The OIG noted that USAID did not succeed in delivering the program specifications: “USAID/Mexico’s technical officers 
responsible for the rule of law projects have not effectively carried out all their responsibilities,” and failed to establish a 
system for evaluation.318 The GAO similarly reported that USAID failed to develop adequate performance measures, and 
noted too that it has been difficult to track the use of funds.319 USAID was also found to have violated procurement 
regulations in its award of the contract to MSI.320 

  
These types of findings are not new. For the last two decades, USAID has failed to provide meaningful evaluations of its rule 
of law initiatives.321 Incomplete and incorrect program assessments as a chronic condition cannot but invite the inference of 
deliberate efforts to conceal failure, and thereby stifle public debate about the efficacy of the rule of law initiative.322 Indeed, 
such strategies rely on a preordained agenda that fails to produce a coherent set of laws or legal systems and “insist[s] on the 
fiction of apolitical” in the realm of the development of laws.323 

  
Legal professionals who engage in these projects perform as technicians and function within what C. Wright Mills called the 
“bureaucratic ethos.”324 They tend to lack connection with or *1520 responsibility for the social consequences of their efforts 
to remake the Mexican judicial system. Legal academics often suspend their critical analytical abilities. Instead, as Yves 
Dezalay and Bryant Garth have suggested, they “mobilize on behalf of specific objectives consistent with their accepted 
universals” and “rely less on their scientific tools and more on the authority of the professional expertise or discipline they 
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represent.”325 They forge ahead with their projects, often oblivious to the consequences of their lack of knowledge and 
frequently ignorant of their contributions to the problems they presume to remedy.326 There is little evidence of thoughtful 
reflection within the State Department and USAID, or among U.S. lawyers who participate in this endeavor.327 

  

Conclusion 

As Thomas Carothers has observed, “hardly anyone these days will admit to being against the idea of law.”328 Without a 
coherent and credible system of justice, efforts to establish order, control crime, and protect human rights are compromised. 
The rule of law serves as a means to protect citizens against rights violations and promote orderly due process. The exchange 
of legal values among nations may be beneficial in their own right, but a U.S. rule of law agenda as a (coercive) foreign 
policy initiative offers few benefits. Offered in the guise of promoting democratic changes abroad, rule of law programs are 
often little more than a means of political intervention to advance U.S. interests.329 These initiatives have been designed to 
expand the extraterritorial reach of the United States in the internal affairs of other countries, promote a neoliberal agenda, 
and maintain U.S. hegemony in the hemisphere.330 

  
*1521 The Mérida Initiative rule of law program continues a long history of U.S. efforts to export law. As with other foreign 
aid programs that link the export of institution-building programs and “humanitarian interventions” with military initiatives, 
the Mérida Initiative blurs the distinction between compassion and combat.331 It subsidizes legal trainings simultaneously with 
funding of weapon systems and surveillance technology. Often well-meaning lawyers arrive to Mexico with Drug 
Enforcement Administration agents, CIA officials, and military personnel from the Pentagon’s Northern Command.332 On the 
one hand, the Mérida Initiative has legitimatized violence by financing the escalation of a militarized response to the war on 
drugs while, on the other, it purports to mitigate violence by heightened criminalization strategies--a conceptual contradiction 
rejected by most Mexican human rights advocates.333 

  
It is difficult, moreover, to justify exporting a system of law that shares many of the very flaws that the Mérida Initiative rule 
of law program claims it seeks to improve. The U.S. criminal justice system hardly constitutes an ideal model to export--a 
concern expressed by Mexicans.334 They have criticized the Mérida Initiative as a hypocritical endeavor imposed by a 
government whose police officials kill Mexican immigrants and enjoy total impunity (éstos gozan de total libertad).335 The 
U.S. legal system suffers from corruption that can hardly be described as isolated or random.336 

  
*1522 There is little evidence that the rule of law program has produced the desired outcomes and no basis upon which to 
assume that it will enhance Mexico’s judicial system.337 Nonetheless, Congressional support is mounting for continued 
funding of the Mérida Initiative with a focus on the expansion of the rule of law program.338 A report prepared for the 
Committee on Foreign Relations claims that “greater trust” has developed between U.S. and Mexican officials, even while 
acknowledging that the effort thus far has been ineffective and that the day-to-day lives of Mexicans have suffered as a result 
of an increase in violence.339 The report urges U.S. officials to “impress[] upon [Mexicans officials] the high priority that the 
U.S. Government assigns to the reform efforts” and recommends even greater attention to enhancing the prosecutorial powers 
of the Mexican Attorney General’s office.340 The report suggests that the U.S. government take on an active role in policing 
(“cooperative law enforcement relationship”) at both the state and local level that would go beyond training to include the 
establishment of task forces.341 

  
As Dani Rodrik has observed, “[c]ountries have the right to protect their own social arrangements, regulations, and 
institutions,” and further, that “[c] ountries do not have the right to impose their institutions on others.”342 Human rights 
activists in Mexico have pursued a different rule of law agenda. They have focused on social inequalities, poverty, and health 
care as opposed to the war on crime/drugs motif.343 Grassroots movements have articulated their demands: Stop the 
criminalization model and support locally controlled community safety programs.344 Most notably, Mexican citizens have 
stated their desire for autonomy in determining the means to end the drug violence and improve the social fabric of their 
country: 
*1523 Change in the neoliberal economic model. Experience and history have convinced us that the market is not a panacea 
that can solve the problems of society and government. Society should play a fundamental role in resolving the economic 
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problems the country endures. That is why we will fight for a human, just, sovereign, sustainable and peaceful economy. 
  
Change in the model of national security. In order to restore peace, it is imperative to withdraw the armed forces from their 
role as police; as well as to stop the criminalization, repression and harassment of social protest and the population in general. 
. . . At the same time, we support autonomous community safety programs and organization against mega-projects. . . . 
  
We embrace the voice of social organizations and movements, connecting ourselves in solidarity in the search of alliances 
that are based on respect for autonomy, the construction of a horizontal relationship, and we recognize ourselves with 
humility as one of many social actors expressing social discontent.345 

These demands do not resemble the elements of USAID’s rule of law program. 
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(2011). 
 

134 
 

Alcala, supra note 132, at 8 (internal quotation marks omitted). 
 

135 
 

Andreas, supra note 126, at 41-42. These developments suggest that the field of law may rival the field of anthropology in service 
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shapes local identifies). 
 

149 
 

Samuels, supra note 114, at 15 (noting that a review of rule of law programs conducted in 2006 revealed few lasting changes and 
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Evidence Law, and Trial Advocacy Implications, 26 Emory Int’l L. Rev. 189, 194-96, 200-02 (2012) (comparing Mexico’s legal 
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Mexico has undergone significant legal reforms with regard to improving human rights for prisoners); Mexican Prisons, Foreign 
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reforms “perpetuate the expansive power of the public prosecutor”). 
 

190 
 

Seelke & Finklea, supra note 71, at 25 n.131. 
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mexicosolidarity.org/post/2011/april/newsandanalysismarch21april32011; see also Elisabeth Malkin, Mexico: Woman Picked to 
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that prosecutors with weak cases against defendants are more likely to offer plea arrangements). 
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of Legality, supra note 148, at 78, 99 (noting the constitutionalization of indigenous rights was a function of the Zapatista 
movement). 
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Justice and ADR: Opportunities and Challenges, 44 Advocate (Idaho) 13 (2001). 
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Id. at 49-50; Diane E. Davis, From Democracy to Rule of Law? Police Impunity in Contemporary Latin America, ReVista: Harv. 
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Malkin, Thousands in Mexico City March Against Drug War, N.Y. Times, May 9, 2011, at A8. 
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financial institutions upon which Mexico has been dependent and the globalized “free market” economy. Id. at 725-26. 



Weissman, Deborah 6/8/2014 
For Educational Use Only 

REMAKING MEXICO: LAW REFORM AS FOREIGN POLICY, 35 Cardozo L. Rev. 1471 

 

 

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 43

 

 

291 
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Conditioned Funds for Mexico Under the Mérida Initiative Should Not Be Released Unless Concrete Progress Is Made on Human 
Rights Requirements, Wash. Off. On Latin Am. (May 26, 2010), http://www.wola.org/news/conditioned_ 
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112hrpt223/pdf/CRPT-112hrpt223.pdf. 
 

321 
 

Pásara, supra note 209, at 19 (reviewing the U.S. GAO reports’ finding that USAID has consistently failed to evaluate its rule of 
law programs throughout Latin America). 
 

322 
 

Riddell, supra note 95. 
 

323 
 

Amichai Magen, The Rule of Law and Its Promotion Abroad: Three Problems of Scope, 45 Stan. J. Int’l L. 51, 96 (2009) (internal 
quotation marks omitted); see Pásara, supra note 209, at 10 (describing legal transplant efforts as “highly standardized”); Roesler, 
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