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EXTRAORDINARY JUSTICE

David C. Gray"
ABSTRACT

This Article strikes a contrast to views advanced by Eric Posner,
Adrian Vermeule, and others that transitional justice can be sufficiently
described and understood as a special case of “Ordinary Justice.” Paying
special attention to debates about reparations, this Article argues that
transitional justice is extraordinary, reflecting the source and nature of
atrocities perpetrated under an abusive regime, and focused on the chal-
lenges and goals that define transitions to democracy. In particular, this
Article argues that transitional justice is not profane, preservative, and
retrospective, but, rather, Janus-faced, liminal, and transformative.

The literature on reparations in transitions is divided between critics
who regard reparations as quasi-tort awards that violate basic commit-
ments to individual fairness and those who appeal to collective responsibil-
ity, atonement, or reconciliation as special transitional justice theories.
These debates have not reached a persuasive resolution because both
camps fail to recognize and take full normative account of the extraordi-
nary conditions in abusive regimes. What distinguishes pretransitional
abuses from ordinary crime is the role played by an abusive paradigm. An
abusive paradigm is a combination of social norms, law, and institutional
practice that utilizes a bipolar logic to justify targeted violence. Abusive
paradigms gain authority after the collapse of dynamic stability—the over-
lapping network of associations and oppositions that restricts violence and

*  University of Maryland School of Law. This Article is part of an extended project addressing
jurisprudential issues core to transitional justice debates. See A No-Excuse Approach to Transitional
Justice, 87 Wash. U. L. Rev. 1043 (2010); Devilry, Complicity, and Greed: Transitional Justice and
Odious Debt, 70 L. & Contemp. Probs. 137 (2007); An Excuse-Centered Approach to Transitional
Justice, 74 Fordham L. Rev. 2621 (2006); What’s So Special About Transitional Justice?, 100 Am.
Soc’y Int’l L. Proc. 147 (2006). For comments and contributions, the author thanks colleagues at New
York University, Northwestern, Duke, Maryland and particularly Fionnuala Ni Aoldin, Taunya
Banks, James Boyle, Danielle Citron, Mark Drumbl, Ronald Dworkin, Martha Ertman, Adam Farra,
Martha Fineman, Barry Friedman, Frederick Gedicks, Mark Graber, Mitu Gulati, Jiirgen Habermas,
Sherrilyn Ifill, Richard Kraut, Thomas McCarthy, George Mentore, Madeline Morris, Thomas Nagel,
Bill Nelson, Jedediah Purdy, Shruti Rana, Pamela Scully, Neil Siegel, Sonja Starr, Jeanne Suk, Edie
Turner, and those who listened patiently and gave valuable feedback during presentations at Law and
Society, and Emory. Ben Levin provided invaluable service as a research assistant and critical editor.
Nancy Bonifant joined Ben for the technical review.
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violent impulses in stable regimes. Once dominant, abusive paradigms
rationalize and enforce a pathological status inequality that excludes those
in an oppressed group from cross-secting identities, allowing abusers to
regard them as appropriate targets for exclusion and abuse.

The primary task in transition is to seize the liminal moment between
an abusive past and a future committed to human rights, democracy, and
the rule of law in order to achieve some level of parity between victims and
abusers, in part by creating or reconstituting the network of overlapping
identities reflective of a dynamically stable society. Reparations and other
transitional justice tools, liberated from the constraints of ordinary justice
models, have a role to play in this extraordinary endeavor as sites for
what Rosa Ehrenreich Brooks has called “effective norm change.” For
example, symbolic reparations can provide official recognition of victims.
Material reparations can provide former victims with meaningful access to
spheres of public and private life once denied to them as a consequence of
their status. Treating reparations as part of the extraordinary endeavor of
social transformation also provides ready responses to common objections,
including those prominent in debates about historical reparations.
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I. ORDINARY JUSTICE

“This storm is what we call progress.”"
—Walter Benjamin

Transitional justice asks what a successor regime committed to democ-
racy, human rights, and the rule of law can and should do to achieve jus-
tice for the targeted violence and institutionalized human rights abuses
perpetrated by and under a predecessor regime.” This is the question
Athenians faced upon the fall of the twelve tyrants.’ More recently, “Third
Wave” democracy movements* have led to an explosion in the literature
on transitional justice’ and have spawned wide-ranging interdisciplinary
exchange,® a dedicated Oxford journal,” specialized centers and centers in
law schools and universities,® and a high-profile NGO that advises transi-
tional regimes on topics ranging from constitutionalism to economic
reform and justice programs.’

The instinct in transitions is to prosecute and punish everyone.'’ Un-
fortunately, transitions have limited political and material resources that
fall far short of what is necessary to satisfy a host of demands ranging

1.  WALTER BENJAMIN, Theses on the Philosophy of History, in ILLUMINATIONS 253, 258 (Han-
nah Arendt ed., Harry Zohn trans., 1968); see infra Part 0.

2. David Gray, An Excuse-Centered Approach to Transitional Justice, 74 FORDHAM L. REV.
2621, 2621-23 (2006); Laurel E. Fletcher & Harvey M. Weinstein, Violence and Social Repair:
Rethinking the Contribution of Justice to Reconciliation, 24 HUM. RTS. Q. 573, 574 (2002).

3. JON ELSTER, CLOSING THE BOOKS: TRANSITIONAL JUSTICE IN HISTORICAL PERSPECTIVE 3-23
(2004); PLATO, FIVE DIALOGUES: EUTHYPHRO, APOLOGY, CRITO, MENO, PHAEDO 32 (G.M.A.
Grube trans., 2d ed. 2002).

4. See generally SAMUEL P. HUNTINGTON, THE THIRD WAVE: DEMOCRATIZATION IN THE LATE
TWENTIETH CENTURY (1991).

5. Kieran McEvoy, Letting Go of Legalism: Developing a ‘Thicker’ Version of Transitional
Justice, in TRANSITIONAL JUSTICE FROM BELOW: GRASSROOTS ACTIVISM AND THE STRUGGLE FOR
CHANGE 15 (Kieran McEvoy & Lorna McGregor eds., 2008); Fletcher & Weinstein, supra note 2, at
574.

6.  Contemporary conversations about transitional justice began with a debate in print between
Professors Diane Orentlicher and Carlos Nino published in the Yale Law Journal. See Diane F. Oren-
tlicher, Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime, 100
YALE L.J. 2537 (1991); Carlos S. Nino, The Duty to Punish Past Abuses of Human Rights Put into
Context: The Case of Argentina, 100 YALE L.J. 2619 (1991); Diane F. Orentlicher, A Reply to Profes-
sor Nino, 100 YALE L.J. 2641 (1991).

7. INTERNATIONAL JOURNAL OF TRANSITIONAL JUSTICE, available at
http://ijtj.oxfordjournals.org (last visited Oct. 2, 2010).

8. See, e.g., Ctr. for Human Rights & Global Just., NYU School of Law, TRANSITIONAL
JUSTICE, www.chrgj.org/projects/transitional.html (last visited Oct. 2, 2010); Univ. of Ulster,
TRANSITIONAL JUSTICE INSTITUTE, www.transitionaljustice.ulster.ac.uk (last visited Oct. 2, 2010).

9.  INTERNATIONAL CENTER FOR TRANSITIONAL JUSTICE, www.ictj.org (last visited Oct. 2,
2010).

10.  ALEX BORAINE, A LIFE IN TRANSITION 203 (2008); PRISCILLA B. HAYNER, UNSPEAKABLE
TRUTHS: CONFRONTING STATE TERROR AND ATROCITY 12 (2001); Lisa J. Laplante & Kimberly
Theidon, Truth with Consequences: Justice and Reparations in Post-Truth Commission Peru, 29 HUM.
RTS. Q. 228, 242-43 (2007); Fletcher & Weinstein, supra note 2, at 575.
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from economic reform to infrastructure reconstruction.'' As a conse-
quence, most transitions cannot punish everyone associated with past
wrongs, and international tribunals, including the International Criminal
Court, simply cannot make up the difference.'” In the face of this “justice
gap,”" transitional states usually adopt a hybrid approach to transitional
justice featuring limited criminal prosecutions that focus on high-level
leaders, truth commissions, and reparations.'*

In a characteristically clear-headed essay, Eric Posner and Adrian
Vermeule define reparations as “payment[s] . . . justified on back-ward-
looking grounds of corrective justice, rather than forward-looking grounds
such as the deterrence of future wrongdoing.”" Alfred Brophy agrees with
this definition, noting that reparations claims are about remedying “long-
ago crimes.”'® On this view, reparations are exclusively retrospective and
focused on compensation for past harm, measured historically or counter-
factually."” This approach to reparations reflects a broader view held by

11.  Laplante & Theidon, supra note 10, at 243.

12.  Fletcher & Weinstein, supra note 2, at 579, 584.

13.  Christine Bell & Catherine O’Rourke, Does Feminism Need A Theory of Transitional Justice?
An Introductory Essay, 1 INT’L J. OF TRANSITIONAL JUST. 23, 35 (2007) (citing Gray, supra note 2, at
2624-29).

14.  Stef Vandeginste, Reparation, in RECONCILIATION AFTER VIOLENT CONFLICT: A HANDBOOK
145, 161 (David Bloomfield et al. eds., 2003); Fletcher & Weinstein, supra note 2, at 579-80, 605,
625. As examples, reparations have been part of transitional justice efforts in Argentina, Brazil, Chile,
El Salvador, Germany, Japan, Malawi, South Africa, and the United States. See generally, THE INT’L
CTR. FOR TRANSITIONAL JUST., THE HANDBOOK OF REPARATIONS 21-450 (Pablo de Greiff ed.,
2008); HAYNER, supra note 10, at 7. See also Adrian Vermeule, Reparations as Rough Justice 3 (John
M. Olin Law & Economics, Working Paper No. 260, 2005), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=813086 (draft cited with permission of author)
(describing reparations as expressions of “rough justice [which] is the intuition that sometimes it is
permissible, even mandatory, to enact a scheme of compensatory reparations that is indefensible ac-
cording to any first-best criterion of justice.”) (italics added).

15.  Eric A. Posner & Adrian Vermeule, Reparations for Slavery and Other Historical Injustices,
103 CoLuUM. L. REV. 689, 691 (2003). See also Rodney C. Roberts, The Counterfactual Conception of
Compensation, in GENOCIDE’S AFTERMATH: RESPONSIBILITY AND REPAIR 132 (Claudia Card &
Armen T. Marsoobian eds., 2007) (limiting the “species of justice” to “distributive justice and rectifi-
catory justice”). “Reparations” here are to be distinguished from “restitution,” which, rather than
compensating for harm, simply seeks to return that which was taken. While the distinction may appear
muddy in some cases, the line is between compensating for a measurable loss and compensating for
harm done or wrong suffered. Claims for return of seized property, therefore, are claims for restitu-
tion. Claims for damages based on the wrongfulness of that seizure are claims for reparation. The
central claim of this Article is that reparations programs ought focus on the source and nature of the
targeted wrongs central to transitional justice. See infra Part 0.

16.  Alfred L. Brophy, Reparations Talk: Reparations for Slavery and the Tort Law Analogy, 24
B.C. THIRD WORLD L.J. 81, 131 (2004); see also Lisa J. Laplante, The Law of Remedies and the
Clean Hands Doctrine: Exclusionary Reparation Policies in Peru’s Political Transition, 23 AM. U.
INT’L L. REV. 51, 57-58 (2007); Eric K. Yamamoto et al., American Reparations Theory and Prac-
tice at the Crossroads, 44 CAL. W. L. REv. 1, 35-37 (2007) (noting the retrospective justification of
reparations claims).

17. MARTHA MINOW, BETWEEN VENGEANCE AND FORGIVENESS 104 (1998); Cheryl 1. Harris,
Whiteness as Property, 106 HARV. L. REV. 1707, 1784 (1993); Brophy, supra note 16, at 133; Lisa
Magarrell, Reparations for Massive or Widespread Human Rights Violations: Sorting Out Claims for
Reparations and the Struggle for Social Justice, 22 WINDSOR Y.B. ACCESS TO JuSsT. 85, 89 n.9
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Posner, Vermeule, and others that transitional justice is best described and
understood as a special case of ordinary justice.'® Reparations on this view
are much like familiar tort remedies, though usually justified on political
rather than purely legal grounds."

This ordinary justice approach to reparations makes almost inevitable
a host of objections based on “ethical individualism,” which holds “that
only individuals have moral rights and duties” such that individuals can
only be held accountable for their own conduct, and not that of others,
with a few exceptions.” That individualism has significant resonance in
the common law and is almost axiomatic in American criminal jurispru-
dence. Writing for the Court in Morissette v. United States, for example,
Justice Jackson noted that “an intense individualism” is at the heart of the
“compound concept” of criminal liability constituted by the “concurrence
of an evil-meaning mind with an evil-doing hand” that “took deep and
early root in American soil.”*'

Ethical individualism spawns a host of objections to reparations, all of
which are variations on a simple theme: “It wasn’t me.”** Take, as an
example, debates in the United States over reparations for slavery.” Con-

(2003); see also Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of International Huma-
nitarian Law, G.A. Res. 60/147, U.N. Doc. A/RES/60/147 (Mar. 21, 2006); Rome Statute of the
International Criminal Court art. 79.2, July 17, 1988, 2187 U.N.T.S. 90. For a description of these
two approaches to measuring harm and compensation see ROBERT NOZICK, ANARCHY, STATE, AND
UTOPIA 57 (1974); Roberts, supra note 15, at 133-34; Joel Feinberg, Wrongful Life and the Counter-
factual Element in Harming, in FREEDOM AND FULFILLMENT 3, 7 (1992); Vermeule, supra note 14,
at 5-6, 9, 14-15. For a critical insider’s account of the history of the Basic Principles and challenges
for their implementation, see M. Cherif Bassiouni, International Recognition of Victims’ Rights, 6
HUM. RTS. L. REV. 203 (2006).

18. Eric A. Posner & Adrian Vermeule, Transitional Justice as Ordinary Justice, 117 HARV. L.
REV. 762 (2004); Vermeule, supra note 14, at 5-7.

19. Posner & Vermeule, supra note 15, at 691; Vermeule, supra note 14, at 9.

20.  Posner & Vermeule, supra note 15, at 703, see also Lee A. Harris, “Reparations” as a Dirty
Word: The Norm Against Slavery Reparations, 33 U. MEM. L. REV. 409, 414-20 (2003).

21.  Morissette v. United States, 342 U.S. 246, 251-52 (1952).

22.  See, e.g., Roy L. Brooks, The Age of Apology, in WHEN SORRY ISN’T ENOUGH: THE
CONTROVERSY OVER APOLOGIES AND REPARATIONS FOR HUMAN INJUSTICE 7-9 (Roy L. Brooks ed.,
1999) [hereinafter WHEN SORRY ISN’T ENOUGH]; Lawrie Balfour, Reparations After Identity Politics,
33 PoL. THEORY 786, 794 (2005); Roy L. Brooks, Getting Reparations for Slavery Right—A Response
to Posner and Vermeule, 80 NOTRE DAME L. REV. 251, 256-57, 279-80 (2004) [hereinafter Brooks,
Getting Reparations Right]; Thomas McCarthy, Coming to Terms with Our Past, Part II: On the
Morality and Politics of Reparations for Slavery, 32 POL. THEORY 750, 752-53 (2004); Eric J. Miller,
Reconceiving Reparations: Multiple Strategies in the Reparations Debate, 24 B.C. THIRD WORLD L.J.
45, 49-52 (2004); Mark Osiel, The Banality of Good: Aligning Incentives Against Mass Atrocity, 105
CoLuUM. L. REV. 1751, 1765-68 (2005); Charles J. Ogletree Jr., The Current Reparations Debate, 36
U.C. DAvIS L. REV. 1051, 1052 (2003); Posner & Vermeule, supra note 15, at 691, 698-704; Amy J.
Sepinwall, Responsibility for Historical Injustices: Reconceiving the Case for Reparations, 22 J.L. &
PoL. 183 (2006); Vermeule, supra note 14, at 4.

23.  See generally, RAYMOND A. WINBUSH, SHOULD AMERICA PAY? SLAVERY AND THE RAGING
DEBATE ON REPARATIONS (2003); JOE R. FEAGIN, RACIST AMERICA: ROOTS, CURRENT REALITIES,
AND FUTURE REPARATIONS (2000); WHEN SORRY ISN’T ENOUGH, supra note 22; Posner & Verme-
ule, supra note 15; Sepinwall, supra note 22; Robert W. Tracinski, America’s “Field of the Black-
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temporary whites, asked to contribute directly or through taxes, protest
that they never owned slaves,* that nobody in their family ever owned
slaves,” and that, at any rate, they were born generations after the practice
was abolished.”® Critics also point out that the proposed beneficiaries were
never themselves slaves and therefore do not have standing to raise a
claim.”” These objectors acknowledge, as has the United States Senate,*®
that slavery and Jim Crow were wrong, but maintain that because they
have no personal or direct connection to past abuses, they cannot be liable
for compensation claims.” “It wasn’t them,” so forcing them to pay for
“reparations would be a gross injustice, punishing innocent people for a
crime they did not commit.”*

Similar objections dominate other transitional justice debates.*’ Con-
temporary transitions do not face the historical concerns that confront pro-
posals for slavery reparations. However, the objections are familiar.*

birds”: How the Campaign for Reparations for Slavery Perpetuates Racism, 3 J.L. SOC’Y 145 (2002);
Comment, Reparations for Slavery: A Dream Deferred, 3 SAN DIEGO INT’L L.J. 177 (2002). See also
ERIC K. YAMAMOTO ET AL., RACE, RIGHTS, AND REPARATIONS: LAW AND THE JAPANESE AMERICAN
INTERNMENT (Richard A. Epstein et al. eds., 2001).

24.  See Sepinwall, supra note 22, at 184 n.10 (quoting Rep. Henry Hyde as claiming that “I never
owned a slave. I never oppressed anybody. I don’t know that I should have to pay for someone who
did . . . generations before I was born.”).

25.  Balfour, supra note 22, at 794. For example, Sen. John McCain famously denied that his
family owned slaves when, in fact, they did. See Douglas A. Blackmon, Two Families Named
McCain, WALL ST. J., Oct. 17, 2008, at Al.

26.  Antonin Scalia, The Disease as Cure, in 2 AFFIRMATIVE ACTION AND THE CONSTITUTION:
THE SUPREME COURT “SOLVES” THE AFFIRMATIVE ACTION ISSUE, 1978-1988, 88 (Gabriel J. Chin
ed., 1998); Tracinski, supra note 23, at 151; see also Bob Gibson, Slavery Apology Measure Ignites
Legislative Debate, CHARLOTTESVILLE DAILY PROG., Jan. 16, 2007 (quoting Del. Frank Hargrove in
opposition to a proposed resolution apologizing for slavery as saying “[t]he present commonwealth has
nothing to do with slavery.”).

27.  Miller, supra note 22, at 52; Tracinski, supra note 23, at 152. This view is not without critics
of its own. For example, Cheryl Harris famously argued that the continuing injustices of slavery and
Jim Crow are so ubiquitous in American society that whites have become accustomed to asserting a
property interest in their racial identities. Harris, supra note 17, at 1714-15. See also McCarthy,
supra note 22, at 758-64; Randall Robinson, What America Owes to Blacks and What Blacks Owe to
Each Other, 6 AFR.-AM. L. & POL’Y REP. 1, 2 (2004) (documenting racial disparities in imprison-
ment rates and home ownership). The United States Senate recently acknowledged these continuing
effects. See S. Con. Res. 26, 11th Cong. (2009) (“African-Americans continue to suffer from the
consequences of slavery and Jim Crow laws—long after both systems were formally abolished—
through enormous damage and loss, both tangible and intangible, including the loss of human dignity
and liberty . . . .”).

28. S. Con. Res. 26, 11th Cong. (2009) (maintaining that “Nothing in this resolution . . . autho-
rizes or supports any claim against the United States”).

29.  See Tracinski, supra note 23, at 146.

30. Id.

31.  See, e.g., BORAINE, supra note 10, at 190-91; KARL JASPERS, THE QUESTION OF GERMAN
GUILT 41-44 (E.B. Ashton trans., 1948) (2001). As I will argue in Part 0, claims for slavery repara-
tions, and other “historic abuses,” present transitional justice questions and are amenable to the ex-
traordinary justice approach advanced in this Article.

32.  See generally THE INT’L CTR. FOR TRANSITIONAL JUST., supra note 14; ELAZAR BARKAN,
THE GUILT OF NATIONS: RESTITUTION AND NEGOTIATING HISTORICAL INJUSTICES (2000); MICHAEL
HENDERSON, FORGIVENESS: BREAKING THE CHAIN OF HATE (2d rev. ed. 2003); HUMAN RIGHTS IN
DEVELOPMENT: YEARBOOK 2001 (George Ulrich & Louise Krabbe Boserup eds., 2003); POLITICS
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Many asked to pay disclaim the past regime and contend that they did not
personally commit abuses.> Those directly connected to atrocities argue
that they relied on existing law, which told them that targeted abuses
against a particular group were necessary, or at least not illegal.** While
those in this group cannot claim that they did not do it, they can displace
responsibility to the state or protest that imposing liability would violate
prohibitions against enforcement of law ex post facto.”> Whether packaged
as “I didn’t do it” or “I didn’t do anything wrong,” the core objection is
the same.™

This focus on guilt and innocence is evidence of a legalistic bias in
transitional justice debates generally,” and conversations about reparations
in particular.®® That bias is a consequence of the common view that repara-
tions constitute special tort awards justified by the need to compensate for
harm.* This tort model implicates basic moral considerations and funda-
mental notions of fairness.*” One should not be held to account for harm
caused by another,” and one should not be blamed for doing what was
lawful at the time.* For the purpose of assigning criminal liability, the
constraints entailed by faith to individualism are hard to contest. Indeed,
with a few exceptions, criminal punishment cannot be imposed in transi-
tions without compromising the legality principle, which also has its roots

AND THE PAST: ON REPAIRING HISTORICAL INJUSTICES (John Torpey ed., 2003); HAYNER, supra note

10, at 12.

33.  Ogletree, supra note 22, at 1052.

34. Kim Forde-Mazrui, Taking Conservatives Seriously: A Moral Justification for Affirmative
Action and Reparations, 92 CAL. L. REV. 683, 711 (2004); Posner & Vermeule, supra note 15, at
691; Gray, supra note 2, at 2631-36; Fletcher & Weinstein, supra note 2, at 597, 616.

35.  Keith Hylton, Slavery and Tort Law, 84 B.U. L. REvV. 1209, 1217-18 (2004); Forde-Mazrui,
supra note 34, at 711; Posner & Vermeule, supra note 15, at 691 (noting that reparations are typically
provided “on the basis of wrongs that were substantively permissible under the prevailing law when
committed”).

36.  Alfred L. Brophy, The Cultural War Over Reparations for Slavery, 53 DEPAUL L. REv. 1181,
1202-03 (2004); Brophy, supra note 16, at 117; Posner & Vermeule, supra note 15, at 699; Tracins-
ki, supra note 23, at 150-56. There are many other objections that can be made. For example, both
victims and contributors might object if the beneficiary class includes non-victims or if the nature and
degree of benefits do not reflect variations in harms suffered. For present, however, this Article will
focus on two of the most significant objections, though the theory developed here does provide
grounds for responding to many other challenges.

37.  McEvoy, supra note 5, at 16; see also Rosa Ehrenreich Brooks, The New Imperialism: Vi-
olence, Norms, and the “Rule of Law,” 101 MICH. L. REv. 2275, 2337-38 (2003) (criticizing the
fetish for “the rule of law” in transitional justice and foreign policy debates) [hereinafter Ehrenreich
Brooks].

38.  See Pablo de Greift , Justice and Reparations, in THE HANDBOOK OF REPARATIONS, supra
note 14, at 451-53; See Vandeginste, supra note 14, at 145.

39.  See Vermeule, supra note 14 (describing reparations as “rough justice,” meant to attend to the
intuition that compensation is owed in transition to victims of abusive regimes).

40.  See Brophy, supra note 16, at 135-36 (advocating for a reparations model focusing on as-
signments of moral culpability).

41.  Brophy, supra note 36, at 1202.

42. Forde-Mazrui, supra note 34, at 711.
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in ethical individualism.** However, it is not at all clear that such faith is
salient to reparations debates. To the contrary, a more careful accounting
of the role reparations can and should play in the process of transition re-
veals that the personal affront implied by a normative individualism ap-
plies only if reparations are treated as tools of ordinary justice designed as
whole or partial compensation for harm. The more promising alternative
suggested here is to take seriously the unique practical and normative con-
ditions that define transitions.*

In addition to cash compensation, the reparations literature recognizes
a broad diversity of material reparations, including access guarantees.®
The literature also recognizes a host of more “symbolic” measures, in-
cluding apologies (whether private or public, personal or official), days of
remembrance, and monuments.*® One might regard these sorts of efforts
as “compensatory” in a broad sense. However, they are much more than
that. In particular, they reflect a significant but little understood fact about
transitions: while even stable states’ constantly undergo change, transi-
tions present a uniquely liminal moment for societies “betwixt and be-
tween”* an abusive past and a future peace guarded and preserved by
commitments to democracy, human rights, and the rule of law.* Recog-
nizing the liminal status of transitions provides valuable context for under-
standing and organizing the elements of a hybrid approach to transitional

43.  See generally Gray, supra note 2.

44.  As is argued in Part O, the theory developed here encompasses a range of transitions, includ-
ing some that are lingering and slow moving.

45.  Vandeginste, supra note 14, at 146-47.

46. Id. See S. Con. Res. 26, 111th Cong. (2009) (apologizing for slavery and Jim Crow); Civil
Liberties Act of 1989, 50 U.S.C. app. § 1989 (2006) (“apologiz[ing] on behalf of the people of the
United States” for the “internment of United States citizens and permanent resident aliens of Japanese
ancestry during World War II”); MARTHA MINOW, Memory and Hate: Are There Lessons from
Around the World?, in BREAKING THE CYCLES OF HATRED: MEMORY, LAW, AND REPAIR 14, 23
(Nancy L. Rosenblum ed., 2002); SHERRILYN A. IFILL, ON THE COURTHOUSE LAWN: CONFRONTING
THE LEGACY OF LYNCHING IN THE TWENTY-FIRST CENTURY 126, 128-31 (2007); Brooks, Getting
Reparations Right, supra note 22, at 268-72 (discussing various forms of reparation and redress);
Ruth Rubio-Marin & Pablo de Greiff, Women and Reparations, 1 INT'L J. OF TRANSITIONAL JUST.
318, 330-32 (2007); de Greift, supra note 38, at 452-53; Posner & Vermeule, supra note 15, at 725-
36; Magarrell, supra note 17, at 89-90; Ernesto Verdeja, A Normative Theory of Reparations in
Transitional Democracies, in GENOCIDE’S AFTERMATH, supra note 15, at 166, 171-78; Yamamoto et
al., supra note 16, at 35-37.

47. In this Article, I use terms, such as “stable state” and “abusive regime,” implying that they
refer to clear categories. They do not. In fact, most states fall on a spectrum. Locutions reflecting that
awareness are quite cumbersome, however, so rather than include a caveat every time, the reader
should assume that use of these stark phrases implies a certain irony.

48.  VICTOR TURNER, THE FOREST OF SYMBOLS: ASPECTS OF NDEMBU RITUAL 93 (1967).

49.  See also Anna Simons, Somalia and the Dissolution of the Nation-State, 96 AM.
ANTHROPOLOGIST 818, 822 (1994). For a useful definition of “the Rule of Law,” see Kaimipono
David Wenger, Reparations Within the Rule of Law, 29 T. JEFFERSON L. REv. 231, 231-32 (2006)
(defining “the Rule of Law” as “the idea that laws are equally applied, knowable, and distinct from
arbitrary power”). Rosa Ehrenreich Brooks provides a thought-provoking discussion of foreign policy
surrounding the rule of law in her work The New Imperialism: Violence, Norms, and the “Rule of
Law,” supra note 37.
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justice, including reparations. In particular, it focuses attention on the
need in transitions to face the future as well as the past in an effort to rec-
ognize and, by affirmative steps, correct, reform, and reshape the social
paradigms implicated in past abuses.” This transitional imperative requires
an approach to justice that accounts for the source and nature of past
abuses and the challenges and goals of a transitional moment. Where ordi-
nary justice is retrospective, profane, and preservative, transitional justice
as extraordinary justice can meet this challenge because it is Janus-faced,
liminal, and transformative.

To make the full case for transitional justice as extraordinary justice
requires more than can be accomplished here. This Article, therefore, uses
reparations as an exemplar. Part II briefly examines two of the most prom-
inent not-quite-ordinary justice theories deployed to defend reparations:
collective responsibility and atonement. While the instinct behind these
efforts is laudable, the discussion reveals significant reasons to be skeptic-
al. Part III argues that any theory of transitional justice must take norma-
tive account of the role played by social paradigms in structuring and justi-
fying pretransitional abuses. Part IV provides a novel account of mass
violence based on the loss of “dynamic stability.” Parts V and VI describe
a transformational role for reparations during the liminal process of transi-
tion. Part VII concludes.

II. TWO NOT-QUITE-ORDINARY THEORIES OF JUSTICE

Objections to reparations programs get traction from what Pablo de
Greiff calls a juridical bias—a propensity to treat pretransitional abuses as
ordinary torts or crimes amenable to compensation®—at least insofar as
the harms subject to traditional tort claims are compensable.”” This ordi-
nary justice leaning is evident in the view that reparations constitute spe-
cial tort awards. As Adrian Vermeule has pointed out, reparations pro-
grams in transitions and elsewhere usually cannot achieve perfect justice.”
In his view, reparations therefore are best regarded as “rough justice,”
designed to acknowledge the common intuition that compensation is owed
while accepting the fact that the program, its payments, and its funding
sources are all subject to well-grounded objections. While refreshing for
its clear-headed honesty, the instinct to compensate upon which Verme-
ule’s account rests is fundamentally an instinct born of ordinary justice in
the form of a desire to compensate for harm. Most objections to repara-

50.  Vandeginste, supra note 14, at 148.

51.  de Greiff , supra note 38, at 451-53.

52.  Vermeule, supra note 14, at 5 (noting that wrongful death suits and many other claims based
on physical and emotional harms are not perfectly compensated by cash awards).

53. Id.
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tions programs rest on the same grounds, treating reparations as creatures
of ordinary justice. Those asked to pay claim innocence.* Recipients
complain that awards are inadequate.” Those who claim harm but do not
receive awards argue that reparations programs “pick winners.”®

In the face of these objections, reparations proponents have floated
some alternative approaches to transitional justice. Prominent among these
are theories of collective responsibility®’ and those based on atonement and
reconciliation.”® In their current forms, these approaches are not sufficient
to support reparations programs. These failures are due in part to concep-
tual difficulties. More damning, however, are the failures of these theories
to take seriously the unique features of pretransitional abuses and the dis-
tinctive circumstances faced by transitions.

A. Collective Responsibility

The instinct behind collective responsibility is straightforward: Horrif-
ic acts of targeted violence are perpetrated in abusive regimes. Those acts
are widespread, implicating thousands of individuals and diffusing respon-
sibility.” Abuses also are institutionalized and backed by publicly en-
dorsed legal and social norms. It therefore makes sense to hold responsible
the group as a whole because abuses reflected collective will.” If the
group uses state authority to perpetrate abuses, then it likewise makes
sense to hold the state liable for resulting harms.®" Shifting from individual
to collective responsibility has a number of salutary effects. First, it limits
claims for reparation to the group or the state, clarifying whence funds can

54.  Brophy, supra note 36, at 129.

55.  See, e.g., Seymour J. Rubin, The Washington Accord Fifty Years Later: Neutrality, Morality,
and International Law, 14 AM. U. INT’L L. REV. 61, 72-73 (1998) (explaining that German repara-
tions under the Washington Accord was of an amount “generally conceded to be grossly inadequate™).

56.  Laplante, supra note 16, at 65-66; Christopher J. Colvin, Overview of the Reparations Pro-
gram in South Africa, in THE HANDBOOK OF REPARATIONS, supra note 14, at 176, 201-02; Balfour,
supra note 22, at 797.

57. See, e.g., Jaspers, supra note 31, at 25; Peter A. French, The Corporation as a Moral Per-
son, in COLLECTIVE RESPONSIBILITY: FIVE DECADES OF DEBATE IN THEORETICAL AND APPLIED
ETHICS 133 (Larry May & Stacey Hoffman eds., 1991); McCarthy, supra note 22, at 756-58; Miller,
supra note 22, at 72; Forde-Mazrui, supra note 34, at 694-726 (“[T]he case for holding American
society responsible for past discrimination depends on the plausibility of recognizing American society
as a collective and continuing nation, the obligations of which fairly pass through time and genera-
tions.”); George P. Fletcher, The Storrs Lectures: Liberals and Romantics at War: The Problem of
Collective Guilt, 111 YALE L.J. 1499 (2002); Meir Dan-Cohen, Responsibility and the Boundaries of
the Self, 105 HARV. L. REV. 959 (1992); H. Gomperz, Individual, Collective, and Social Responsibili-
ty, 49 ETHICS 329, 333 (1939).

58.  See, e.g., WHEN SORRY ISN’T ENOUGH, supra note 22, at 3.

59.  PLATO, supra note 2, at 32c-d (reporting efforts by thirty tyrants to diffuse guilt by ordering
Athenian citizens to participate in atrocities); Gray, supra note 2, at 2624-25; Brooks, Getting Repa-
rations Right, supra note 22, at 276.

60.  Brooks, Getting Reparations Right, supra note 22, at 276.

61.  McCarthy, supra note 22, at 762.
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come. Second, because individuals are not held personally liable, defenses
based on ethical individualism appear to melt away.®

While attractive at first glance, collective responsibility theories face
serious practical and conceptual problems that make them unattractive as
potential sources of support for reparations in transitions. Foremost among
these is the simple fact that groups do not act; only individuals act.”® This
has two consequences. First, it may not always be clear that an individu-
al’s conduct can be attributed to a group. Internal decision structures may
allow such attribution,* particularly in the case of corporations, but that
case is harder to make for states and impossible in the case of ethnic or
religious groups.” Second, there is always a diversity of relationships be-
tween group members and abuses. Some are abusers while others actively
work to prevent atrocities, often at great personal peril.®

These considerations reveal a distribution problem, which theories of
collective responsibility cannot resolve. Just because the conduct of some
individuals may rightly be attributed to a corporation or group does not
mean that the consequences for that conduct can rightly fall upon all mem-
bers in the form of obligations to contribute to reparations programs.

Advocates might respond that such disparities are of no consequence
in light of failures by the group and its individual members to protect op-
pressed populations”” or the fact that each individual member of a group
allows the group to persist.® However, that requires reliance on a theory
of liability by omission—no small feat—and ignores the fact that some
group members were heroes while others were demons.” Collectivizing
guilt also has the odd effect of diffusing responsibility into nonexistence.
After all, “since everyone is guilty then no one is.”™

62.  See, e.g., Hanoch Dagan, Restitution and Slavery: On Incomplete Commodification, Interge-
nerational Justice, and Legal Transitions, 84 B.U. L. REV. 1139 (2004); Forde-Mazrui, supra note
34, at 694-710; Bernard Boxill, Morality of Reparation, 2 J. SOC. THEORY & PRAC. 113, 120 (1972);
see also Ryan Fortson, Correcting the Harms of Slavery: Collective Liability, the Limited Prospects of
Success for a Class Action Suit for Slavery Reparations, and the Reconceptualization of White Racial
Identity, 6 AFR. -AM. L. & POL’Y REP. 71, 80 (2004).

63.  George P. Fletcher, Collective Guilt and Collective Punishment, 5 THEORETICAL INQUIRIES IN
L. 163 (2004); H.D. Lewis, Collective Responsibility (A Critique), in COLLECTIVE RESPONSIBILITY:
FIVE DECADES OF DEBATE IN THEORETICAL AND APPLIED ETHICS, supra note 57, at 17, 20; Manuel
G. Velasquez, Why Corporations Are Not Morally Responsible for Anything They Do, in COLLECTIVE
RESPONSIBILITY, supra note 57, at 111, 124; Jaspers, supra note 31, at 33-36.

64. See, e.g., French, supra note 57, at 133.

65.  Jaspers, supra note 31, at 33-36.

66.  BORAINE, supra note 10, at 39-168 (recounting the risks he and other white and black leaders
ran in helping to end Apartheid in South Africa).

67. Forde-Mazrui, supra note 34, at 722.

68.  Sepinwall, supra note 22, at 213-15.

69.  Fletcher & Weinstein, supra note 2, at 613; Prosecutor v. Nikolil, IT-02-60/1-S, § 60 (Dec.
2, 2003).

70.  Fletcher & Weinstein, supra note 2, at 599.
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Because groups can only act through individuals, collective responsi-
bility also raises mens rea problems. This presents one of two options for
collective responsibility advocates. First, they can assume that each
agent’s acts reflect his or her individual mental state. However, to do so
would open the door to objections based on ethical individualism. Alterna-
tively, advocates can paint a picture of individual agents’ manifesting col-
lective consciousness just as our limbs manifest our own wills. However,
such a view is hard to square with subjective experience and closely held
commitments to free will.”'

Even if one were to accept a thick account of collective will, however,
there remains the problem of mistake.” Atrocities on a scale warranting
transitional justice rely on a belief that victims are rightly the objects of
abuse, often because victims are regarded as less than human” or as pos-
ing an imminent threat.”* To hold a group responsible for abuses perpe-
trated under the influence of such false beliefs requires holding that group
liable for the beliefs themselves.” That, in turn, requires identifying a
moment in the historical genesis of those beliefs when it can rightly be
said that the group as a whole acted willfully, knowingly, or at least reck-
lessly in allowing itself to pursue an epistemic path to atrocities.”® That is a
hard story to tell about a group because, again, groups cannot act. Conse-
quently, any history of a group’s consciousness will turn on the conduct of
individuals over the course of years, decades, centuries, and millennia,
leaving no post to which claims of liability for reparations can be tethered.

Amy Sepinwall and Thomas McCarthy advance a potential response.”’
They argue that groups can maintain continuous identity over time’® and
that those who associate with a group must assume responsibility for the
group’s past wrongs both because of that association and because their
association allows the group to persist.”” This approach to collective re-
sponsibility also fails to satisfy. First, transitional regimes are defined in
opposition to abuses perpetrated by their forebears. It is therefore hard to
make the case that transitional and post-transitional regimes are the same
“person” as the prior regime.* Second, the most common targets for col-

71.  See, e.g., Peter Strawson, Freedom and Resentment, 48 PROC. BRITISH ACAD. 1 (1962)
(arguing that our conceptions of freewill should respect and reflect common “reactive attitudes”).

72. I am in debt to Ronald Dworkin for conversations on this point.

73.  See McCarthy, supra note 22, at 750, 758-59.

74.  See infra Part 0; Gray, supra note 2, at 2629-42.

75.  Gideon Rosen, Skepticism About Moral Responsibility, 18 PHIL. PERSP. 295 (2004) (arguing
that wrongs reflective of moral mistakes are blameless unless the moral mistake is itself culpable).

76.  Seeid. at 308.

77.  See, e.g., Sepinwall, supra note 22, at 205-08; McCarthy, supra note 22, at 757-58.

78.  Sepinwall, supra note 22, at 204-05, Forde-Mazrui, supra note 34, at 717-18.

79.  Sepinwall, supra note 22, at 205-09; McCarthy, supra note 22, at 757-58. See also Bernard
Boxill, A Lockean Argument for Black Reparations, 7 J. ETHICS 63 (2003).

80.  RUTI G. TEITEL, TRANSITIONAL JUSTICE 28-33 (2000).

81.  For an argument in favor of holding successor regimes liable for the debts incurred by their
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lective responsibility are states, racial groups, or ethnic groups.®* For most
members of these groups, membership is a matter of existential luck.*
The moment of voluntary association assumed in McCarthy and Sepin-
wall’s approach to collective responsibility is, therefore, fiction at best.
Moreover, exit from one’s racial or ethnic group is impossible, and exit
from one’s state of birth is practically so for most people, rendering any
claim of implied consent implausible.* Most troubling, however, is that
this view of group responsibility endorses a brand of intergenerational
responsibility that is of a kind with the group consciousness implicated in
blood feuds® and many examples of mass atrocity.* Transitional justice
advocates should pause before embracing the cognitive and moral struc-
tures at the heart of what Samantha Power has called the “Problem from
Hell.”*’

B. Atonement and Reconciliation

Atonement theories focus on achieving reconciliation between former
abusers and victims.® Apologies, composed of a “(1) confess[ion] [of] the
deed, (2) admi[ssion] that the deed constitutes an atrocity, (3) re-
pent[ance], and (4) ask[ing] for forgiveness[,]”® are central.”® As symbol-

forbears, see David C. Gray, Devilry, Complicity, and Greed: Transitional Justice and Odious Debt,
70 L. & CONTEMP. PROBS. 137, 147-56 (2007).

82.  See, e.g., Sepinwall, supra note 22, at 209.

83. MARK A. DRUMBL, ATROCITY, PUNISHMENT, AND INTERNATIONAL LAW 197-98 (2007).

84.  For a useful overview of implied consent and exit, see Linda Barclay, Liberalism and Diversi-
ty, in THE OXFORD HANDBOOK OF CONTEMPORARY PHILOSOPHY 155 (Frank Jackson & Michael
Smith eds., 2005).

85.  For discussions of the roles played by blood feuds in recent cases of mass atrocity, see Marga-
ret Hasluck, The Albanian Blood Feud, in LAW AND WARFARE: STUDIES IN THE ANTHROPOLOGY OF
CONEFLICT 381 (Paul Bohannan ed., 1967); Richard T. Oakes, The Albanian Blood Feud, 6 J. INT'L L.
& PRAC. 177 (1997). As Rosa Ehrenreich Brooks notes, the norms governing blood feuds do provide
“order.” Supra note 37, at 2309. However, it is not exactly the kind of order one would wish for a
post-transitional society.

86. DANIEL JOHAH GOLDHAGEN, HITLER’S WILLING EXECUTIONERS: ORDINARY GERMANS AND
THE HOLOCAUST 27-163, 416-54 (1996); PHILIP GOUREVITCH, WE WISH TO INFORM YOU THAT
TOMORROW WE WILL BE KILLED WITH OUR FAMILIES: STORIES FROM RWANDA 47-62, 96-131
(1998); Richard Rorty, Human Rights, Rationality, and Sentimentality, in ON HUMAN RIGHTS 111,
112-15 (Stephen Shute & Susan Hurley eds., 1993).

87. SAMANTHA POWER, “A PROBLEM FROM HELL”: AMERICA AND THE AGE OF GENOCIDE 1-16
(2002).

88.  See, e.g., WHEN SORRY ISN’T ENOUGH, supra note 22, at 6-7; Lewis Beale, Seeking Justice
for Slavery’s Sins, L.A. TIMES, April 22, 2002, pt. 5 at 1 (quoting Deadria Farmer-Paellmann, plain-
tiff in In re African-American Slave Descendents Litig., 471 F.3d 754, 759 (7th Cir. 2006)); Brooks,
Getting Reparations Right, supra note 22, at 254, 273-79; Roy L. Brooks, Toward a Perpetrator-
Focused Model of Slave Redress, 6 AFR.-AM. L. & POL’Y REP. 49, 63 [hereinafter Brooks, Toward a
Perpetrator-Focused Model]; Miller, Reconceiving Reparations, supra note 22, at 71-79; Naomi Roht-
Arriaza, Reparations Decisions and Dilemmas, 27 HASTINGS INT'’L & ComP. L. REv. 157, 159
(2004).

89.  Brooks, Toward a Perpetrator-Focused Model, supra note 88, at 67.

90. Id. at 66-67.
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ic reparations, apologies reflect “remorse,” “taking personal responsibili-
ty[,]” and a sincere effort at reconciliation.”® Material reparations on the
atonement view constitute a “tangible . . . redemptive act . . . [that makes]
the apology believable.”*

While emotionally compelling, atonement theories commit advocates
to conceptual constraints that render the entire approach practically naive
and potentially oppressive. First, apologies rest on regret, what Karl Jas-
pers calls “moral guilt,” which can only be assessed internally.”® That is,
as compared to legal liability, which is imposed by external authority,”
the guilt that gives rise to apology is wholly a function of subjective accep-
tance of responsibility.” Apologies therefore cannot be the product of an
external enforcement mechanism, but must reflect either a spontaneous”
and genuine acceptance of responsibility”’ or a spontaneous and genuine
commitment to coordinate a constructive relationship going forward.”®
This subjective constraint is not disputed by atonement theorists.” To the
contrary, it is an essential feature of their theory.'” However, because
apology and atonement are tied to spontaneous mental, ethical, and moral
states,'”" there can be no procedural guarantees of success.'” Abusers may
simply refuse to apologize because they regard themselves as innocent or
justified,'” or perhaps because they are afraid that apology implies a duty
to pay reparations—which, according to atonement advocates, it does'™—
or that it will threaten the world view upon which their identities and mor-
al sense depend.'” Where this occurs, atonement theories have no way to

91. Id. at 67; see also Anthony Sebok, Two Concepts of Injustice in Restitution for Slavery, 84
B.U. L. REV. 1405, 1424-27 (2004).

92.  Brooks, Toward a Perpetrator-Focused Model, supra note 88, at 67.

93.  Jaspers, supra note 31, at 25-26.

94. Id. at25.

95. Id.

96. I use “spontaneous” here for its first meaning according to Merriam Webster, “proceeding
from natural feeling or native tendency without external constraint,” rather than its second, and more
colloquial meaning, “arising from a momentary impulse[.]” MERRIAM-WEBSTER’S COLLEGIATE
DICTIONARY 1206 (11th ed. 2003).

97.  Brooks, Toward a Perpetrator-Focused Model, supra note 88, at 64; Jean Hampton, Correct-
ing Harms versus Righting Wrongs: The Goal of Retribution, 39 UCLA L. REV. 1659, 1697-98
(1992). By adopting this definition, I bracket a whole category of acts entailing phrases like “I'm
sorry” that have the form of apology but are in fact expressions of empathy or metaphysical regret
such as when a friend shares sad news and you respond by saying “I’m so sorry.”

98. I am in debt to Stephen Galoob for suggesting this clarification.

99.  Brooks, Toward a Perpetrator-Focused Model, supra note 88, at 67.

100.  See, e.g., id. at 66-67; see also Mari J. Matsuda, Looking to the Bottom: Critical Legal
Studies and Reparations, 22 HARV. C.R.-C.L. L. REV. 323, 390 (1987); see also Hampton, supra
note 97, at 1697-98; Fortson, supra note 62, at 123; Strawson, supra note 71, at 191 (noting that “to
forgive is to accept the repudiation and to forswear the resentment [of a wrong done]”).

101.  See Hampton, supra note 97, at 1697-98; Strawson, supra note 71, at 191.

102.  Minow, supra note 17, at 18-20.

103.  See Ifill, supra note 46, at 17, 64-66; Gray, supra note 2, at 2629-36.

104. Brooks, Toward a Perpetrator-Focused Model, supra note 88, at 67.

105. See Ehrenreich Brooks, supra note 37, at 2305.
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proceed. Any enforcement mechanism, whether as carrot or stick, just
taints the apology and undercuts any hope for true atonement.'*

More compelling than these practical concerns is the potential that
atonement processes will oppress former victims. Atonement is a reci-
procal relationship between abuser and victim.'” To succeed, atonement
requires not only a sincere apology,'® but also acceptance of that apology
and forgiveness by the victim.'” Also, like apology, forgiveness is sponta-
neous.''® There are no necessary or sufficient conditions that give rise to a
duty to forgive, much less an enforceable obligation to forgive.''" Perhaps
out of concern for success, atonement theorists ignore this central feature
of forgiveness and claim that genuine apology coupled with a substantial
offer of reparation imposes upon victims “a civic responsibility to for-
give.”'? This view is not only incoherent, it is oppressive, denies the dig-
nity of victims, and constitutes a perpetuation of abuse.'"

There is much more to be said about atonement,''* but this brief dis-
cussion is sufficient to raise credible concerns that cases for reparation
based on atonement are incoherent, oppressive, or facile. Such demands
simply do not comport with the moral foundations of apology and forgive-
ness. To ignore that incoherence is to engage in a new round of abuse.
Alternatively, to respect those limitations and simply hope that abusers
will apologize and victims forgive puts reparation programs on uncertain
foundations. Atonement should, of course, be encouraged and celebrated
where it occurs, but it cannot be mandated'"” and, as a theory, cannot car-
ry the normative and practical burdens of organizing transitional justice
programs generally or justifying reparations programs in particular.
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Model, supra note 88, at 64.
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L. & LIT. 513, 515 (2007).
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113.  See Richard Weisman, Showing Remorse at the TRC: Towards a Constitutive Approach to
Reparative Discourse, 24 WINDSOR Y.B. ACCESS JUST. 221 (2006) (highlighting the importance of
nonoppressive dialogue in the success of atonement and social reconstruction).

114.  For a more extensive discussion of collective responsibility, atonement, and other not-quite-
ordinary claims for reparation in transition see, David Gray, A No-Excuse Approach to Transitional
Justice, 87 WASH. U. L. REV. 1043 (2010).

115.  Minow, supra note 46, at 18; Fletcher & Weinstein, supra note 2, at 623.
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III. EXTRAORDINARY INJUSTICE

“Man’s inhumanity to man [m]akes countless thousands
mourn! 6
—Robert Burns

Many prominent contributors to the transitional justice literature mi-
sunderstand the challenges in transitions and therefore miss significant
theoretical and practical opportunities because they view transitional jus-
tice as “ordinary justice.”"” In particular, they fail to take normative ac-
count of both the “justice gap”''®*—the radical disparity between justice
needs and resources available to transitional regimes seeking some form of
justice—and the underlying cause of that gap—the complex of cultural
norms, social practices, institutional regimes, black letter law, official
policies, institutional practices, social norms, cultural ideology, and histor-
ical teleology that together provide the organizing ontology and justificato-
ry ethic of abusive regimes and which ratify, induce, and sustain programs
of mass violence.'”” This same shortsightedness is manifest in reparations
debates. Here, the mistake is to treat reparations as gap-filling measures
meant to provide compensation,'”® imperfect compensation as “rough jus-
tice,”"®" or vindication for retributive impulses residual of an ordinary
justice mentality.'* Reparations programs certainly must take account of
the past, and there is no doubt that transitional justice debates are driven
by the fact of past atrocities. However, in the transitional context, taking
account of the past means much more than documenting wrongdoing and
measuring harm; it means recognizing past wrongs as oppositional mark-
ers for future conduct and policy. This call implies as a first step examin-
ing the underlying sources of mass atrocity. That is the program in this
Part and the next.

116. ROBERT BURNS, Man Was Made to Mourn, in THE POETICAL WORKS OF ROBERT BURNS 203
(James T. Currie ed., 2009).

117.  See, e.g., Posner & Vermeule, supra note 18.

118.  Bell & O’Rourke, supra note 13, at 35; Gray, supra note 2, at 2624-29.

119.  Gray, supra note 2, at 2629-36.

120.  Brooks, Getting Reparations Right, supra note 22, at 284-87.

121. Vermeule, supra note 14, at 3.

122.  Posner & Vermeule, supra note 15, at 691; Brooks, Getting Reparations Right, supra note 22,
at 284-87; Emma Coleman Jordan, The Non-Monetary Value of Reparations Rhetoric, 6 AFR.-AM. L.
& PoOL’Y REP. 21, 25 (2004); Dinah Shelton, Righting Wrongs: Reparations in the Articles on State
Responsibility, 96 A.M. J. INT’L L. 833, 844 (2002).



2010] Extraordinary Justice 71

A. Power, Paradigms, and Truth Regimes

“Every human being is fated to be enmeshed in the power rela-
tions he lives by.”'*
—XKarl Jaspers

Although selective prosecutions habitually focus on those “most re-
sponsible,”'** the grueling labor of atrocities are carried out by cadres of
“willing executioners™'* with the knowledge, support, and assistance of
public personalities, such as the military, police, political leaders, and
members of the media.'*® These diverse agents of destruction are not inde-
pendent entrepreneurs. Rather, their activities are organized and rationa-
lized by black letter law,'”’ institutional practice,'*® official policy,"”® and
cultural norms, including a social ontology and historical teleology that
sustains in abusers a sense of justification for their conduct® by present-
ing a view of the world in which victims are subhuman'' and by advanc-
ing a vision of the end of history in which the victims have been eliminat-
ed from society or existence.'*

The role of background social norms and institutional practice in the
production of willing agents is well documented.*® The ability of public
expectations and bureaucratic structures to turn normal people into agents
of destruction is at the center of Hannah Arendt’s famous account of the
“banality of evil.”"** Her journalistic account is consistent with the work
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2331.
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of politically sophisticated ethnographers like Victor Turner, who have
documented the various uses of “consensual power,” as contrasted with
“coercive” power."” Coercive power achieves its goals solely by the
threat of force. In terms familiar to classic utilitarians and modern law-
and-economics scholars, coercive power imagines its objects in the most
cynical terms as behavior machines adopting courses of conduct according
to personal calculations of risk and reward."® Consensual power operates
quite differently. In contrast to coercive power, consensual power “is a
symbolic medium” that encourages its subjects to identify with a view of
the world, an ideology, and a certain way of doing things."’ It seeks to
connect its subjects’ senses of themselves to the production and mainten-
ance of social states of affairs."”® Consensual power conceives of its sub-
jects not as objects for blunt manipulation by threat of force, but as a me-
dium that can be shaped and formed into willing instruments."** Consen-
sual power produces effects from within rather than from without. As
compared to coercive power, consensual power pursues spontaneous con-
formance by willing subjects who are personally invested in the production
and maintenance of a society and world in which those agents find fulfill-
ment and meaning.'*’

In both his concrete archaeologies and his more elusive theoretical
work, Michel Foucault describes a similar conception of power. Foucault
famously argued that power is not potential, but the demonstrated produc-
tion of effects in the world through relationships.'*' In his view, power’s
most significant preoccupation is with the production of subjects within
“regime[s] of truth.”'** Regimes of truth are, straightforwardly, circular
relationships among “Truth”—conceived as “system[s] of ordered proce-
dures for the production, regulation, distribution, circulation and operation

Hitler’s Willing Executioners, though there focuses on the power of an eliminationist anti-Semitism in
the production of Nazi abuses. See generally GOLDHAGEN, supra note 86. Arendt, by contrast, is
demonstrably struck by the fact that Eichmann apparently harbored no strong feelings of anti-Semitism
and was driven by, at most, career aspirations and a sense of professional duty.

135. Marc J. Swartz et al., Introduction, in POLITICAL ANTHROPOLOGY 14 (Marc J. Swartz et al.
eds., 1966). “Power” is, of course, a loaded word. Swartz et al. seem to agree with Foucault in the
proposition that “power” is nothing more than the achievement of effects in the world through rela-
tionships. Id. See also MICHEL FOUCAULT, The Ethic of Care for the Self as a Practice of Freedom:
An Interview Translated by J.D. Gauthier, S.J., in THE FINAL FOUCAULT 1, 11 (James Bernauer &
David Rasmussen eds., 1987) [hereinafter “FINAL FOUCAULT”].

136.  See Ernesto Verdeja, A Critical Theory of Reparative Justice, 15 CONSTELLATIONS 208, 210
(2008); Ehrenreich Brooks, supra note 37, at 2321.

137. Swartz et al., supra note 135, at 14.

138.  Id. at 14-17; see also Harris, supra note 17, at 1742-77.

139.  Swartz et al., supra note 135, at 10.

140. Id. at 15.

141. 1 MICHEL FOUCAULT, THE HISTORY OF SEXUALITY: AN INTRODUCTION 94 (Robert Hurley
trans., Vintage Books 2d ed. 1990) (1976); FINAL FOUCAULT, supra note 135, at 11.
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OTHER WRITINGS 1972-1977, 109, 133 (Colin Gordon, et al. trans., Colin Gordon ed., 1980).
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of statements,”—“systems of power”—“which produce and sustain
[Truth],”—and “effects of power”—“which [Truth] induces and which
extend [Truth].”'* That is, Truth and power enjoy a necessary relation-
ship through public institutions and practices where Truth is elaborated
and established by the production of phenomena, including subjects, which
in turn reinforce and sometimes alter the norms of inclusion and exclu-
sion, right and wrong, good and bad, that constitute and reflect Truth. In
short, “Truth [as] a thing of the world . . . induces regular effects of pow-
eI..”144

Foucault spent his career tracing the history of various truth regimes.
His archaeologies documented the interactions between normative systems
and institutions in the creation of subjects.'* Most intriguing for present
purposes is his suggestion that “[e]ach society has its regime of truth, its
‘general politics’ of truth.”'*® That is, societies, by definition and as a mat-
ter of self-definition, are constantly engaged at all levels in the process of
establishing, developing, and using institutions to sort truth claims, create
norms, histories, teleologies, and social ideologies that regulate, order,
and thereby create subjects.'"’

The concept of a truth regime can be found in slightly less abstract
form in the anthropology literature as the concept of “paradigms.” In
terms similar to Foucault’s, Victor Turner defines “paradigms” as “sets of
‘rules’ from which many kinds of sequences of social action may be gen-
erated but which further specify what sequences must be excluded.”'*®
Political paradigms are particularly salient to the current discussion be-
cause they draw and maintain the boundaries of society and designate the
roles and positions of individuals within society."*® Further, as the rules
governing acceptable conduct and social identities, paradigms are both the
subject and the object of social action; they generate their own subjects,
but also enter into contest with competing paradigms.'®

143.  Id. at 133.

144. Id. at 131.

145. See, e.g., FOUCAULT, supra note 141; MICHEL FOUCAULT, MADNESS AND CIVILIZATION: A
HISTORY OF INSANITY IN THE AGE OF REASON (Richard Howard trans., Vintage Books 1988) (1961);
MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (Alan Sheridan trans.,
Vintage Books 2d ed. 1995) (1977); 2 MICHEL FOUCAULT, THE HISTORY OF SEXUALITY: THE USE OF
PLEASURE (Robert Hurley trans., 2d ed. 1990) (1984); 3 MICHEL FOUCAULT, THE HISTORY OF
SEXUALITY: THE CARE OF THE SELF (Robert Hurley trans., 1988).

146.  FOUCAULT, supra note 142, at 131.

147.  Patricia Lundy and Mark McGovern, The Role of Community in Participatory Transitional
Justice, in TRANSITIONAL JUSTICE FROM BELOW, supra note 5, at 99, 109 (noting the transitional
justice goal of “gain[ing] a place at the knowledge-creating table”).

148. VICTOR TURNER, DRAMAS, FIELDS, AND METAPHORS: SYMBOLIC ACTION IN HUMAN
SOCIETY 17 (1974).

149.  Swartz et al., supra note 135, at 30-31.

150.  TURNER, supra note 148, at 17.
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While essays and books can be and have been written on these power-
ful conceptual tools, for now all that need be pointed out is that political
societies feature internal identity norms that are developed, established,
and extended through public and private institutions, practices, rituals, and
patterns of behavior. These norms are fundamental to society and its
members, serving as markers of inclusion, exclusion, and therefore identi-
ty."”' While community identity is in one sense “imagined,”"* it is very
real for society and its members. Richard Rorty’s being the exception,'*
there is seldom much irony in identity claims. For most people, the truths
of inclusion and exclusion are fundamental to public and private identi-
ty.">* This is the stuff of basic dignity and the fount of subjective and inter-
subjective accountings of worth and worthiness. Even in contested fields,
basic disciplinary norms operate intersubjectively as standards for sorting
and evaluating truth claims constitutive of who we are.

Bound up with social identity are conceptions of relative ontological
position and teleological entitlement endorsed by historical narratives.
Whether regarded as a truth regime or a social paradigm, the phenomeno-
logical output of the complex engagement of these ideological commit-
ments and the social practices and public institutions with which they en-
joy reciprocal relationships is the same: the construction of subjects who
internalize core values, act in ways that reflect and extend dominant social
ideologies, and pursue a transcendent view of the end of history.

I do not want to be misunderstood as claiming that projects of consen-
sual power, truth regimes, or paradigms in societies and states are unitary
or static. To the contrary, they are extremely dynamic. As is argued in the
next sections, that very dynamism is central to the production of mass
atrocities.

B. The Role of Abusive Paradigms in Pretransitional Abuses
“The Devil is the absence of doubt. He’s what pushes people into

suicide bombing, into setting up extermination camps. Doubt may
give your dinner a funny taste, but it’s faith that goes out and

151.  JASPERS, supra note 31, at 28-29. See also EDMUND HUSSERL, THE CRISIS OF THE
EUROPEAN SCIENCES AND TRANSCENDENTAL PHENOMOLOGY 108-09, 133 (Northwestern Univ. Press
ed. & trans., 1970) (1954) (adopting a similar view in his account of “lifeworlds”).

152. BENEDICT ANDERSON, IMAGINED COMMUNITIES: REFLECTIONS ON THE ORIGIN AND SPREAD
OF NATIONALISM (1991); Ehrenreich Brooks, supra note 37, at 2316.

153.  See generally RICHARD RORTY, CONTINGENCY, IRONY, AND SOLIDARITY (1989).

154.  See DONALD L. HOROWITZ, ETHNIC GROUPS IN CONFLICT 6-12, 17-18, 53 (1985).
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kills.”
—John Updike™

In abusive regimes the dominant paradigm, often backed by black let-
ter law,"*® demands or at least tolerates targeted abuse against an identified
group.”’ While as varied as the capacity for creative evil so characteristi-
cally human,"® these paradigms share a few salient features. First, they
tend to reduce society to two groups.”” Second, following this “bi-polar
logic,”'® an abusive paradigm characterizes those in the targeted class as
subhuman'®" and naturally subservient,'® or at least not people “like us”
deserving of treatment as equals.'® Third, those targeted for abuse are
regarded as a persistent and emergent threat against the survival of the
dominant group and its ability to achieve its rightful place at the end of
history.'® Abusive paradigms allow perpetrators to justify their conduct to
themselves and others, often making targeted violence a source of pride.'®

The role of an abusive paradigm at the core of pretransitional abuses is
widely recognized.'® For example, Roy Brooks points out that “atrocities
can only occur when the perpetrator fails to identify with [his] victims and
fails to recognize a common humanity between [himself] and the vic-

155.  JOHN UPDIKE, ROGER’S VERSION 81 (1986).

156.  Ehrenreich Brooks, supra note 37, at 2307.

157.  See GOLDHAGEN, supra note 86, at 27-163, 416-54; GOUREVITCH, supra note 86, at 47-62,
96-131; THE INDEPENDENT INT’L COMM’N ON Ko0Sovo, THE Ko0SOVO REPORT: CONFLICT,
INTERNATIONAL RESPONSE, LESSONS LEARNED 33-64 (2000); JAIME MALAMUD-GOTI, GAME
WITHOUT END: STATE TERROR AND THE POLITICS OF JUSTICE, 29-99 (1996); CARLOS SANTIAGO
NINO, RADICAL EVIL ON TRIAL 41-60 (1996); POWER, supra note 87, at 1-16; Rorty, supra note 86,
at 112-15.

158.  See WHEN SORRY ISN’T ENOUGH, supra note 22, at 4 (“[A]I] societies have the capacity to do
evil. No society holds a monopoly on the commission of human injustices, nor is any society ex-
empted. To Max Frankel’s question—‘Is there a beast in each of us waiting to be unleashed by ex-
traordinary fear, greed or fury?’—I would have to answer, yes.”).

159. MALAMUD-GOTI, supra note 157, at 29-99; see also BORAINE, supra note 10, at 104, 110-
12; ELSTER, supra note 3, at 93.

160. MALAMUD-GOTI, supra note 157, at 29-99.

161.  Ehrenreich Brooks, supra note 37, at 2327; Fletcher & Weinstein, supra note 2, at 609.

162.  Alan Davies, The German Third Reich and Its Victims, in WHEN SORRY ISN’T ENOUGH, supra
note 22, at 23, 26; Rorty, supra note 86, at 112-15.

163.  Fortson, supra note 62, at 77 (noting that “Whiteness is based principally on the oppression of
minority groups by defining them as Other”).

164. CHALK & JONASSOHN, supra note 133, at 29; see also GOLDHAGEN, supra note 86, at 3-24,
49-50; SIMON WIESENTHAL, THE SUNFLOWER: ON THE POSSIBILITIES AND LIMITS OF FORGIVENESS
15 (1997); Ehrenreich Brooks, supra note 37, at 2327; Swartz et al., supra note 135, at 15 (attaching
conformance to consensual power to the preservation of a desired social order).

165.  Fletcher & Weinstein, supra note 2, at 636.

166. PHILLIP ZIMBARDO, THE LUCIFER EFFECT: UNDERSTANDING HOW GOOD PEOPLE TURN EVIL
296 (2007); Roberta Senechal de la Roche, The Sociogenesis of Lynching, in UNDER SENTENCE OF
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note 37, at 2313, 2327; Fletcher & Weinstein, supra note 2, at 581, 604-20; Roberta Senechal de la
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tims.”'®” Laurel Fletcher and Harvey Weinstein reach a similar conclu-
sion, relying on social psychology studies.'® In an essay on the Balkans,
Richard Rorty notes that those who participate in mass atrocities do not
regard their victims as “fellow human beings,” but as “animals” or
“pseudohumans.”'® Daniel Goldhagen has argued that perpetrators of
atrocities “th[ink] that their victims deserved to die,” and that they kill
“out of conviction in the justice of their actions.”'” Philip Gourevitch has
described genocide as “an exercise in community building.”'”* W.E.B. Du
Bois ties racial oppression to a bipolar logic, highlighting the role of inter-
group fear in racial violence.'” Following his work, Sherrilyn Ifill has
linked lynching in the United States to a background racism that casts
blacks as dangerous, prone to violence, and lesser evolved.'”

As John Rawls points out, transitional states are heirs to abusive para-
digms and are therefore “burdened.”'™ The paradigms that hold sway in
pretransitional regimes provide a view of the world for abusers in which
murder, rape, and assault targeted against members of a specific group'”
are at least not prohibited, and often are moral or historical imperatives.'’
That public sanction often manifests subjectively as a sense of entitlement
on the part of abusers.'”” They are “willing executioners” because they are
defending their view of the world and carrying out their destiny as a
people, group, or society.'”

What makes transitional justice extraordinary is the need to address an
abusive paradigm in a constructive way. Thus, the justice gap is not mere-
ly a material disparity between needs and resources; it is also a cognitive
gap, reflecting the distance between an abusive paradigm and the paradigm
that must be achieved for the new state to survive and vindicate its com-
mitments to democracy, human rights, and the rule of law. Any attempt to
deal with the challenges of justice in transitions that ignores this defining
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169.  Rorty, supra note 86, at 112.
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172.  W.E.B. DU BoIS, Shape of Fear, reprinted in THE SOCIAL THEORY OF W.E.B. DU BoIS 56
(Phil Zuckerman ed., 2004).

173.  IFILL, supra note 46, at 43-44, 64-66; see also Ehrenreich Brooks, supra note 37, at 2327
(making the same point in the context of the Balkans and Rwanda).

174.  JOHN RAWLS, THE LAW OF PEOPLES 5, 106 (1999).
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176.  Prosecutor v. Banovic, supra note 125, at 119-21.
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feature will always fail to satisfy.'” It also will pose significant risks for
the success of transition by ignoring the need for sustainable reform of
public norms and institutions. Only by taking normative account of the
unique circumstances of pretransitional abuses can practitioners and theor-
ists hope to develop a practically sustainable and theoretically sound tran-
sitional jurisprudence. As the next Part argues, that path is best illumi-
nated by a clear understanding of the historical genesis of mass violence.

IV. MASS VIOLENCE AND THE COLLAPSE OF DYNAMIC STABILITY

“There is no such thing as a people as a whole. All lines that we
may draw to define it are crossed by facts. Language, nationality,
culture, common fate—all this does not coincide but is overlap-
ping.”

—XKarl Jaspers'®

I do not mean to suggest that communities, states, and nations are ho-
mogeneous, inhabited by only one paradigm, truth regime, or source of
consensual power—quite to the contrary. Most healthy political units are
not limited to a single, fundamental, and ubiquitous line or mode of asso-
ciation. Rather, all societies, and particularly stable states, are “seg-
mented,”™® comprised of many smaller groups and associations which
stand in opposition to competing groups and associations.'®* These divi-
sions frequently follow the bipolar logic that drives abusive paradigms.
Yet, despite these divisions, stable regimes do not fragment and descend
into violent chaos in the way abusive regimes do. It is worth a moment to
consider why. The answer is surprising and, for present purposes, revela-
tory.

It is common and relatively intuitive to say that oppositions divide us.
Be they economic, racial, religious, cultural, or ethnic, be they fundamen-
tal or silly and petty, we all regard each as “other” in some way. In rec-
ognition of these divisions, many leaders implore us to set aside our dif-
ferences and celebrate a universal essence that unites us in common above,
beyond, and despite our differences.'®® That call is backed by some politi-
cal scientists, who regard ethnic and racial divisions as inherently destabi-

179.  Fletcher & Weinstein, supra note 2, at 633.

180.  JASPERS, supra note 31, at 35.
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lizing."®* While rhetorically seductive, such pursuits are not only folly;

they are dangerous and rely on “discredited ‘primordialist’ assumptions
that ethnic identities are fixed, unidimensional, and exogenous to poli-
tics.”'® Contrary to this view, ethnic and other core existential identities
are “fluid . .. multidimensional,” and responsive to public and private
events.'®® Further, a robust multiplicity and variety of segmentary opposi-
tions allows societies to achieve and maintain stability.'®” That stability is
by nature and necessity dynamic rather than static.'®® Societies that incor-
porate this dynamism in their cultural, political, and economic practices
are supple and flexible in the face of internal and external challenges. It is
by virtue of this dynamic stability that most societies maintain a relative
level of peace and stability.'® By contrast, societies that reify a single
thread of universal association and raise to preeminence a particular line of
association are terrifyingly brittle, unstable,' and poised on the precipice
of disaster,"" awaiting only a trigger event to lead them into chaos.'” Be-
hind calls to unity lies the specter of a final solution.

An understanding and appreciation of the multiplicity of associations
and oppositions that intersect to form individual and collective identity is
what marks the existential turn into modernity.'”® Post-modernity is de-
fined by the view that this very diversity exposes the contingency of any
particular mode of identity.'* However, the ironic sensibility entailed by
this insight is far from dominant in the rarified world of academe, much
less the hurly-burly of public life in the modern nation-state, where gend-
er, religion, race, ethnicity, culture, class, sexuality, and politics are cen-
tral to public and private identity.'” For most people, these identities carry

184.  See Chandra, supra note 182, at 235-38 (describing this view and citing proponents).
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real force, at times taking on a dominant role and echoing the bipolar logic
characteristic of abusive paradigms.'® Yet, stability is maintained in most
states. Mass atrocities seldom occur, even in the face of the most sugges-
tive and hate-filled speech; even when emotions appear too hot to cool;
and even when thinly veiled rhetoric of violent hatred rises to such a din
we fear the cacophony will never abate."”’

We need not, of course, cabin ourselves to political commentary on a
grand scale to make the point. In even the smallest groups there are com-
peting paradigms that angle for dominance, superiority, or entitlement. In
any social or professional group, members indulge in the construction of
normatively significant ontologies.'”™ Who among us has not wondered
who in our families, social cohorts, offices, or faculties is the smartest,
best looking, wealthiest, or most popular? Likewise, we create and sustain
narratives of entitlement—“Harry does not deserve Sally’s affection;”
“Suzy didn’t earn her wealth;” “I was really the best qualified for the po-
sition.” We also foretell an end of history, a historical teleology, when the
world will conform to our idiosyncratic conceptions of right—“I might be
down now, but when all the cards are played, I’ll have the best job, the
biggest house, and Sally’s love.” This is the stuff of society, and a mains-
tay for literary endeavors sublime'” and primetime.”” However, petty
slights and minor intrigues aside, we kill each other only infrequently over
such things. On a larger scale, despite the fact that deep social and politi-
cal oppositions are a given in modern states, with few exceptions these
divisions, no matter how deep and emotional, do not produce violence and
almost never descend into mass chaos. Despite our oppositions, we stay
together. But why?

A. Dynamic Stability as a Function of Conflict Multiplicity

“Herein lies social cohesion, rooted in the conflicts between men’s

different allegiances.”

—Max Gluckman®!
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In abusive regimes and stable states alike, groups survive by compet-
ing for the loyalty of potential members and by marking their borders to
exclude some and include others. The tools and strategies deployed in
these common games of inclusion and exclusion bear an eerie similarity to
the defining characteristics of abusive paradigms. Members look haughtily
across lines of division secure in their privilege and natural superiority,
confident that they are destined to prevail at the end of history. Stable
states contain these divisions and oppositions, yet they seldom if ever en-
gage in genocide.”” “Why” may seem a riddle; but this Section and the
next argue that the answer is both transparent and profound: states main-
tain stability by preserving a diversity of overlapping oppositions and as-
sociations.

There is no association without opposition.*” Inclusion by definition
implies exclusion. Abusive regimes decay into chaos not because society is
fractured by lines of opposition, but because a single opposition assumes
dominance in the political field.** The privilege entailed in that rise allows
the familiar normative, ontological, and teleological features of opposi-
tional logic to convert what otherwise might have been a peaceable disa-
greement into a paradigm of abuse poised to lead cadres of willing execu-
tioners. By contrast, stable states remain stable not because they eliminate
all fissionary lines, but because they maintain a broad diversity of over-
lapping oppositions, each implying associations with some individuals and
oppositions to others.*” In relatively peaceful states, this web of overlap-
ping categories of inclusion and exclusion is what restrains violence and
maintains overall social cohesion and stability.>*

In stable states, individuals have a more complex identity than their
association with a particular group might suggest. Pulling back a bit from
the atomic level reveals that individuals mark points of intersection be-
tween different groups, their social identities implicating multiple dyads.*”’
The positions of individual group members at the intersections of various
oppositions imposes constraints on dyadic groups’ capacities to develop
and sustain long-term opposition.*”® These intersections also create lines of
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cohesion among groups with potentially conflicting agendas.*” Paradoxi-
cally, then, social cohesion implies internal opposition.*

This dynamic cross-sectionality is highly visible in “primitive” socie-
ties."" Take E.E. Evans-Pritchard’s account of the Nuer.*'* According to
Evans-Pritchard, the central term of group identity among the Nuer is ag-
natic, tracing patriarchal lineage and establishing duties of defense and
vengeance.’” However, these “feud” groups do not live in exclusive vil-
lages or territories; rather, members are dispersed throughout a larger
region and cohabitate with members of other groups.** As a result, agnat-
ic identity cannot provide a source of cohesion for everyone living in the
same village. Instead, immediate interests of social proximity create lines
of association and interdependence binding members of competing agnates
to one another along lesser lines of association.””> Exogenous marriage
rules, cleverly captured in the principle “[t]hey are our enemies; we marry
them[,]”*® create additional lines of association across agnate groups.”'’
These are reinforced in daily domestic life and more persistently by duties
of care and rights of succor between children and maternal uncles.*'® Add
to these various other economic, ritual, historic, and social associations,
and a picture emerges of Nuer society as constructed of dynamic compet-
ing cross-associations.”” Even between sworn enemies, there exist assoc-
iational forces of cohesion that dramatically reduce or control violence.**

Societies composed and recomposed by dynamic cross-sectional asso-
ciations are far more stable than isolated groups or collections of unasso-
ciated individuals.*”' Intra- and inter-group conflict is, of course, inevita-

209.  GLUCKMAN, supra note 181 at 1-2; Chandra, supra note 182, at 241-45.

210.  GLUCKMAN, supra note 181, at 25.

211.  Fraser, supra note 193, at 51.
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ble. In Evans-Pritchard’s terms, segmentary forces of fission constantly
arise, emphasizing particular lines of opposition and association.?** If indi-
viduals existed in a one-dimensional social universe there would be no
hope of limiting conflict or constraining violence when fissures appeared.
However, individuals who exist at the nexus of numerous different lines of
association inevitably find that self-interest is far more complex than might
appear in the face of an immediate fission within or between groups.
Thus, forces of fusion drive members and groups together even as fissio-
nary forces push them apart.*”

This is a dynamic process. Different lines of association wax and
wane, often in reaction to the source and nature of a conflict or threat.?**
Conlflicts among nations drive intertribal conflicts into the background.*”
Clan rivalries are suffused in the face of intertribal conflict. Associational
identities may even be forgotten in the absence of an activating opposi-
tion.”® However, in functional and stable societies, cross-sectional asso-
ciations never disappear entirely. It is by virtue of this dynamism that con-
flict, and, more importantly, violence inspired by any particular opposition
is controlled, regulated, and constrained.””’ Stability is maintained by off-
setting vectors of association and opposition.**®

The same dynamic cross-sectionality is evident in “advanced” socie-
ties as well.””’ Social cohesion in modern nation-states is achieved not by
ensuring fundamental loyalty to one shared norm, narrative, or institution.
Rather, it is achieved through a complex interwoven web of competing
and overlapping loyalties and associations.”® The nation is stabilized by
the overlapping communities within its borders through intersecting lines
of interest and allegiance among members.*' The resulting picture is of an
extensive system of overlapping circles. Each of us occupies a unique
space created by the intersecting spheres of the communities in which we
are members. Put differently, we are the residue of multiple claims of
existential sufficiency, with each of those claims implicating associates for
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whom the proposition also holds true. Some Democrats are Presbyterians;
some Presbyterians are investment bankers; some investment bankers are
Republicans; and so forth. It is by virtue of these intersections that we
maintain relative social and political stability. Whenever a line of opposi-
tion is emphasized, pushing society to segment, corollary lines of collater-
al association are activated, limiting the destructive potential of the divi-
sive force.”*

In the Federalist Papers, Alexander Hamilton and James Madison en-
gaged these issues during a debate over factions.”” In Hamilton’s view,
factions represented a tremendous threat to the stability of the proposed
union.”* His fear was that, liberated to pursue their own interests, people
would form insular groups and mobilize to pursue narrow agendas, there-
by fragmenting and destabilizing the body politic with deleterious conse-
quences to the fragile new union.” Madison was sympathetic to these
concerns, but disagreed with Hamilton’s assessment of the danger. Madi-
son recognized that the only way to prevent the formation of political fac-
tions was by tyrannical means. As a natural consequence of freedom,
people will develop and pursue their own conceptions of the good life,
forming associations with those who share their interests and goals.”® But
Madison did not see the demise of the union in this exercise of freedom.
To the contrary, he argued that the union was more likely to survive and
thrive if, to borrow a colloquialism, a thousand flowers were allowed to
bloom.*” According to Madison, the real danger in any democracy was
not factionalization, but the emergence of a single tyrannical faction. In-
terest groups forced to swim in a diverse sea of competitors would have a
harder time forming uncomplicated, dominant, and persistent majorities.
Anticipating Kanchan Chandra’s work on ethnic politics, Madison argued
that, in a broad and diverse union, factions are forced to adopt moderate

232. It is often claimed that the United States is fundamentally divided between Democrats and
Republicans. While hyperbolic, that claim is not a complete fiction. Why, then, have we not seen a
genocidal confrontation between Democrats and Republicans? One possibility is shared faith to a
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description is that ours is a society divided by more and more varied oppositions and associations than
is captured by the narrative of Red vs. Blue. To name just a few, we are divided by race, religion,
economic status, education, alma mater, beer preferences, etc. We stay together not despite these
differences but because of them. Each opposition implies a reciprocal and complementary association.
That association implicates others, some of which are populated by members of other groups with
which we are associated, and some of which are not.
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policy positions in order to form majorities and maintain the support of
members who have cross-affiliations with other factions.”*

The operation of dynamic stability is ubiquitous in persistent societies,
even those that undergo episodes of turmoil. Among the Nuer, it is visible
in the cross-secting affiliations of agnate group, lineage, village, economic
engagement, and marriage. In “modern” society it is evident in the opera-
tions of politics and civil society. The same phenomenon is evident on the
international stage, where trade, treaties, immigration, and the mainten-
ance of diplomatic ties serve as essential tools for regulating and control-
ling conflict between sovereign countries by creating lines of interdepen-
dence, building bulwarks of affiliation against inevitable tides of con-
flict.”’

There is, of course, much more that can be said about the details of
dynamic stability and its role in preserving public order. For present pur-
poses, however, it is enough to have this sketch in mind as we move in the
next Subpart to a discussion of how regimes become abusive and how oth-
erwise normal people, people just like you and me, become agents of
atrocity.

B. Mass Violence and the Loss of Dynamic Stability

In most states, a robust system of overlapping associations provides
overall stability by counterbalancing segmentary pressures with collateral
lines of cohesion. What distinguishes abusive regimes from stable states is
a catastrophic failure in this web of dynamic stability, a shift that is nor-
mally precipitated by crisis.** In contrast with stable states, where there is
a dynamic balance of diverse associations and oppositions, abusive re-
gimes are dominated by one associational identity. That dominance reifies
a corollary line of opposition and limits the ability of cross-secting terms
of association and identification to preserve the broader and more inclusive
systems of social cohesion that restrain violence.**' This pathological seg-
mentation leads to a momentary lapse in the “general need for peace, and
recognition of a moral order in which this peace can flourish[,]”*** open-
ing the door to violent realization of the normative and teleological mains-
tays of abusive paradigms.

The collapse of dynamic stability was evident in Nazi Germany, for
example. While eliminationist anti-Semitism was a persistent thread in the
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social fabric of early twentieth century Germany, Aryans, Jews, Romani,
and other non-Aryans lived in relative peace because lines of social, eco-
nomic, and even family association cross-cut the ethnic divide.* What
precipitated the Holocaust was the suppression of those cross-associations
and the alignment of anti-Semitism with nationalism.*** The exclusive
claim on authentic national identity asserted by a core group obsessed with
racial purity rendered any commitment to continued association with those
not of Aryan descent unpatriotic—an act of faithlessness not just to race
but to country as well.>** Had race not assumed this position of dominance
as the defining line of opposition and association, then the Holocaust simp-
ly would not have happened, at least not on a scale that required the ser-
vice, support, and accommodation of countless willing executioners.

The Rwandan genocide followed a similar pattern. There was a history
of ethnic tension in the country long before 1994.%* There were even epi-
sodes of violence.*”” However, that violence was constrained by innumer-
able cross-secting lines of association.**® Many Hutus and Tutsis were
married.** Hutus and Tutsis shared a common religion.” All that changed
in early 1994 when rumblings about a Tutsi uprising from Burundi gave
Hutu Power leaders in Rwanda the evidence they needed to bind national
security to ethnic purity. As in Nazi Germany, national identity in
Rwanda was collapsed into ethnic identity as the paradigm of Hutu Power
rose to dominance with its historical narrative and social ontology of eth-
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nic supremacy.”* Those who retained a commitment to their Tutsi family
members, friends, and associates were identified as sympathizers and put
to death alongside their loved ones because they chose to identify with the
wrong side of the defining social line.*”

While it is at least conceptually possible that a society may permanent-
ly fall prey to a paradigm of abuse,”* far more common are cases of punc-
tuated violence during which the paradigm—the truth regime—of one
group gains temporary hegemony and exploits that dominance in an at-
tempt to destroy permanently one or more opposing groups. In other
words, mass atrocities mark moments of crisis. That crisis may be years
or generations in the making. It may last months, decades, or even centu-
ries. What is striking, however, is the near universal phenomenon of in-
comprehension among abusers and victims when the violence ends.

In the wake of mass atrocity, participants frequently join Walter Ben-
jamin’s Angel of History, looking in bewilderment at their bloody hands
and destroyed lives and wondering how on earth this could have hap-
pened.* That confusion signals the resurfacing of what had been forgot-
ten, or at least suppressed: the lines of association between victims and
abusers. The remainder of this Article suggests that this bewilderment
signals a critical opportunity for transitional justice in general and repara-
tions in particular. Part V sets the stage by placing transitional justice as
extraordinary justice in the broader context of social transformations.

V. EXTRAORDINARY JUSTICE

Reviewing the transitional justice literature, Laurel Fletcher and Har-
vey Weinstein note that “there is no theoretical foundation that underlies
the concept of social repair.”*® Recognizing that stability is actually a
dynamic achievement consequent of multiple and diverse frontiers of
alignment and dissociation helps span this lacuna by providing a crucial
insight into both how transitions can achieve sustainable peace and the
proper role of reparations in the process. Specifically, it suggests that the
key to achieving peace is to reconstitute the web of cross-cutting and over-
lapping lines of association and opposition that allows healthy—or, at
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least, less pathological—states to maintain dynamic stability in the face of
segmentary forces.

The political goal in transition is, then, less a project of wholesale cre-
ation than an effort to reconstitute a version of what was lost in crisis by
re-presenting society to itself and its members to one another as co-
residents in a social system more complicated than that which was ac-
cepted as Truth under the recently dominant abusive paradigm. That goal
is best pursued not by erasing from the public political field the line of
opposition implicated in past abuses. Rather, the goal is to situate that op-
position in a broader context of overlapping associations*’ so as to remove
the ontological linkage between being Hutu and absolute economic, social,
political, and historical privilege.”® Properly conceived, reparations are
well suited to this task.

Transitions are Janus-faced.” That is, in at least two respects, transi-
tions occupy a unique place “[bletwixt and [bletween”*® the horrors of the
past and the promise of the future. First, in addition to being fields of con-
test for the soul of a post-transitional society, transitions are fields of con-
test between the past and the future.*®' Transitions and transitional justice
are not retrospective only;** neither are they strictly prospective.’*® Ra-
ther, they are located in a temporal position between past and future.
While that is trivially true whenever it is we find ourselves—the command
to “live in the present” amounts to tautology, after all—it is true in a more
significant sense in transitions, which must maintain an orientation to both
the past and the future. “The past” in transitions is a period marked by
systematic and targeted human rights violations perpetrated under the au-
thority of an abusive paradigm and through the guidance of an abusive
regime.” “The future” is the aspiration for peace, security, and respect
for human rights and the rule of law. So, while we all, at least in a collo-
quial sense, exist in the moment between past and future, transitions exist
in a liminal period removed from a horrific past and not yet reintegrated
into the world of the post-transitional future.>*®

Second, transitions are Janus-faced in a normative sense. Transitions
are not solely concerned with documenting, accounting for, and punishing
past wrongs based on preexisting norms. Neither are transitions solely
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prospective, indulging oblivion in favor of an exclusive focus on achieving
peace and stability going forward.** Rather, transitions are called upon to
account for the past as a part of the effort to go forward toward an aspira-
tionally described future.”” This is true in a definitional sense: the future
of a transitional state is defined in many ways by its opposition to the past.
It is also true in a transformative sense: the core transitional project, inclu-
sive of transitional justice, is to transform an abusive and violent society
into a peaceful regime committed to human rights and the rule of law.**® In
this respect, transitions mark a moment of political liminality in which a
transitioning society is called upon to achieve a change in status both for
the whole and for individuals. So understood, the past serves as a sort of
negative regulatory ideal cast prospectively as the transitional justice im-
perative: “Nunca Mis. "

The invocation of “liminality” and transformation here may seem a bit
obscure, and deserves brief explanation. I take the term and concept from
a group of mid-twentieth century anthropologists, including most promi-
nently Victor Turner, who questioned the dominant modes of synchronic
structural analysis in cultural ethnography.”” Rather than examining cul-
tural phenomena as static structures, these ethnographers focused on cul-
tural process.””! They viewed culture generally, and politics in particular,
not as frozen structures, but diachronically.”’” Much of that work came out
of nineteenth century ethnographic work on rites of passage that was con-
densed in Arnold Van Gennep’s classic The Rites of Passage.”” Rites of
passage are common to all societies”” and track the passage of an individ-
ual from one “relatively fixed or stable condition” to another.?”> While the
forms and purposes of rites of passage vary widely, ranging from ritual
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circumcision’”® and formal education,””’ to marriage,””® and death,”” they

all share the same basic form marked by separation from the profane so-
cial order, transformation from one status or role to another, and reincor-
poration into society in the new status or role.**

The main action in rites of passage is in the transformational or “li-
minal” phase.” The primary task in the liminal phase is to experiment
with identities and to acquire the knowledge and skills necessary to life in
a future role.”®* This transformation is accomplished through an abandon-
ment of the status structure that orders profane society.”®® Neophytes are
altered in psychic, symbolic, intellectual, and frequently physical ways
through a host of sometimes quite playful interactions that entail inversions
of normal relations and identities that would otherwise constitute violations
of cultural taboos.** Experimentation in this liminal environment of “anti-
structure”® is part of a process both creative and constructive; a new
identity for the initiate is simultaneously created and inscribed upon her.
Stripped of external structural reference, liminal processes also frequently
give rise to a spontaneous sense of collective enterprise among partici-
pants—what Turner calls “communitas.”*

The process structures revealed by ethnographic analyses of rites of
passage appear wherever there is movement from one social status or con-
dition to another,® including contests between different cultural para-
digms, which Turner calls “social dramas.”**® These contests focus on
“exclusion rules,”* the norms applied to organize social status by defin-
ing lines of opposition and association. Political conflicts on this view are
contests among “boundary-maintaining mechanisms” for the privilege of
assigning status to subjects and organizing social relations.* These con-
flicts, like rites of passage, progress through the major stages of separa-
tion, liminal transformation, and reintegration.*"
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The stages of rites of passage as replicated on the larger scale of social
dramas have obvious application to transitions®™* and help to answer fun-
damental questions posed in the literature about how to achieve the “norm
creation” necessary for sustainable peace and security in and after transi-
tion.””® Transitions are fields of contest between two competing para-
digms.** The first is the abusive paradigm, with its attendant ontological
views on natural hierarchies—hopes for an end of history in which the
dominant group’s position is permanently assured—and permissive views
on targeting individuals in the oppressed group for violent treatment. The
competing paradigm is partially defined by its opposition to the core ele-
ments of the old regime. However, it also features positive commitments
to democracy, human rights, and the rule of law. Transitions standing
“betwixt and between” these two paradigms are quintessentially liminal.

The challenge in any transition is to define for a post-transitional re-
gime a new social paradigm, a new set of boundary maintaining mechan-
isms and exclusion rules, and new modes of public engagement that can
provide grounds for a sustainable peace.”” This does not imply that the
process of experimentation and definition in transitions is a free-flying
balloon, unconnected from the real demands of a struggling society. Quite
to the contrary, contests over post-transitional public identity quite often
play out in concrete debates about constitutions, the allocation of re-
sources, and access to institutional power. Liminal processes of transition
are also tethered to the specific society, its history, the experiences of its
members, and its hopes for the future.® As set forth at length above, ab-
usive regimes represent a loss of dynamic stability through the emergence
of a particular line of opposition and association to near-complete domin-
ance.”” When looking forward, transitions therefore look to the period
before the abusive paradigm took control in order to access the diversity
of collateral associations and oppositions that once restrained segmentary
violence in that society.”® In an almost Rousseauvian® sense, then, suc-
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cessful transitions and post-transitional paradigms must pay attention to
context and seek to offset the boundary maintaining mechanisms of an
abusive paradigm with competing modes of association and opposition
indigenous to and appropriate for that society and its members.**

To sum up a bit, post-transitional identities are not wholly novel. Ra-
ther, they are composed at least in part by restoring collateral social sta-
tuses that cross-cut groups and which provided stability in the past but
were repressed or forgotten while the abusive regime held sway. As part
of that agenda, transitions must reorder status distinctions at the core of
abusive practices by connecting individuals in those groups to a broader
web of associations and oppositions so that, for example, the line between
Aryan and Jew, Hutu and Tutsi, Man and Woman, no longer marks a hie-
rarchy of entitlement.* Transitions also require restructuring of society
more broadly, which is best achieved through healthy political contests
among competing social paradigms. Paying attention to these liminal goals
provides useful guidance for the main components of a hybrid program of
transitional justice.

Truth and reconciliation committees, for example, are sometimes
touted as efforts to assert a “sense of control after a horrific and chaotic
human tragedy.”*” Part of that project is forensic, reflecting a need to
come to terms with the past by establishing the facts of what happened free
from the evidentiary constraints imposed in criminal trials.*® Set in the
context of a broader effort to reestablish the overlapping associations con-
stitutive of dynamic stability, another benefit of Truth Commissions comes
to the fore. In addition to establishing facts, Truth Commissions provide
an opportunity for victims to tell their stories and to be recognized in a
formal, official setting.** Abusers are invited to join the larger transitional
society in recognizing former victims as full human beings who inhabited
a lifeworld rich and diverse in points of association. They are asked to see
their victims not only as Jews, but as mothers, botanists, oenophiles, and
teachers as well.*”

Criminal trials also have a liminal role in transitions.*® In addition to
straightforward retributive and utilitarian demands that frequently provide
ground and guidance for criminal trials in stable states, transitions also use
trials as opportunities to mark a clear and definitive break with the past by
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condemning those responsible. Viewed through the lens of a broader effort
to correct the status imbalance at the center of an abusive paradigm, crim-
inal trials also provide an opportunity to raise the status of victims by
putting public resources behind the effort to vindicate their rights as citi-
zens. On the other side of the ledger, criminal trials, by condemning ab-
users, reject the claim of status entitlement that provided a foundation for
their past wrongs.*” That opportunity is, of course, at its apex in prosecu-
tions of high-level leaders and other public officials who propounded and
institutionalized the paradigm of abuse.

As part of a larger hybrid program of extraordinary justice, repara-
tions have an important role to play as well. The next Part makes that
case.

VI. THE LIMINAL ROLE OF REPARATIONS IN TRANSITIONS TO
DEMOCRACY

[TThe willingness to give compensation, even the recognition that
one should give it, does not necessarily express agent-regret, and
the preparedness to compensate can present itself at very different

levels of significance . . . [This includes an awareness that] his ac-
tions might have some reparative significance other than compen-
sation.

—Bernard Williams*®

Commenting on a core deficit in the domestic reparations debate, Al-
fred Brophy notes that “a critical problem with reparations is that repara-
tionists have not yet specified what they want.”*” That omission is deriva-
tive of a broader failure to understand the unique conditions of mass vi-
olence and their normative and substantive consequences for transitional
justice as extraordinary justice. Accounting for reparations as a core ele-
ment of extraordinary justice reveals that reparations are best understood
and justified as symbolic and material measures for achieving status and
participatory parity among former victims and former abusers by reconsti-
tuting the robust web of association and opposition constitutive of dynamic
stability.
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Movement (Dec. 9, 2002), http:// www.jurist.law.pitt.edu/ forum/ forumnew78.php).
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A. The Pathological Potential of Status Inequality

Deep rooted prejudices entertained by the whites; ten thousand re-
collections, by the blacks, of the injuries they have sustained; new
provocations; the real distinctions which nature has made; and
many other circumstances, will divide us into parties, and produce
convulsions which will probably never end but in the extermina-
tion of the one or the other race.

—Thomas Jefferson’'’

If the account of abusive regimes set forth above is right, then mass
atrocities are a special case of inequality consequent of a catastrophic fail-
ure in the system of overlapping associations and oppositions constitutive
of a dynamically stable political society.*"' The brand of inequality in evi-
dence is not the traditional target of liberal politics and philosophy. There
the concern is inequality in the distribution of resources.*'* While distribu-
tional injustice frequently is a consequence of or consonant with the in-
equality at the core of abusive regimes, the main driver of atrocities is a
version of what Nancy Fraser has called “status inequality.”*"

The phrase “status inequality” may seem redundant. For example,
Max Weber defined “status” as “a specific, positive or negative, social
estimation of honor . . . connected with any quality shared by a plurali-
ty.”*'* Following Weber’s lead, Fraser defines “status” as “represent[ing]
an order of intersubjective subordination derived from institutionalized
patterns of cultural value that constitute some members of society as less
than full partners in interaction.”*” “Status” in this sense documents a
stratification of social identities and links position in that hierarchy to
norms of affinity and association.’'® Status plays a prominent role in de-
scribing and regulating the lifeworlds of individuals. It encompasses hori-
zontal and vertical relationships, ordering groups and, therefore, individu-
als according to a background ontology reflective of hard normative cate-
gories or common public and private practice.?"’
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With this brief exposition, the oddity of the phrase “status inequality”
is clear. The whole notion of status implies inequality: a vertical relation-
ship among individuals or groups. Those vertical relationships can be quite
consequential. Membership in a group frequently comes with entitlements.
Life projects often are defined and measured by movement from one
group to another. However, the hierarchical implications of status are
usually constrained by the phenomenon of multiple overlapping member-
ships entailed in dynamic stability. That is, by virtue of the fact that all
individuals are members of multiple groups, uncomplicated claims of su-
periority are impossible—or at least implausible—in relatively healthy so-
cieties. Taking a step back, the same phenomenon multiplied over a
broader population makes impossible or implausible group claims of he-
gemony or permanent entitlement. “Status” in relatively healthy and stable
societies does not, therefore, necessarily imply “inequality,” at least in
any sense that would implicate serious justice concerns.

As evidenced by abusive regimes, the leveling effect of dynamic sta-
bility sometimes goes awry. Specifically, the significance of membership
in a particular group may become so totalizing that the potential to estab-
lish meaningful collateral lines of affiliation through membership in other
groups is effectively eliminated. In these circumstances, membership in a
particular group assumes a position of such prominence that it conclusive-
ly determines access to material, social, or political goods, regardless of
collateral associations through other group identities. It is this pathological
extreme that marks abusive regimes.

“Status inequality” in this more pathological sense is “rooted . . . in
the status order of society, as institutionalized patterns of cultural value”
that presents those in the target group as “perverse and despised.”'® “Per-
vasively institutionalized,” these “value patterns structure broad swaths of
social interaction” and are “codified in many areas of law,” “entrenched
in many areas of government policy,” and “also pervade popular culture
and everyday interaction.”*" The result is a structured “status subordina-
tion,” which imagines those in the target group as proper objects for a
host of unsavory treatment, including “shaming and assault, exclusion
from . . . rights and privileges,” “demeaning stereotypical depictions,”
“harassment and disparagement,” and “denial of . . . full rights and equal
protections of citizenship.”**

This description of status inequality arising to status subordination and
its attachment to broader social norms and public practices is by now fa-

that it institutionalizes patterns of cultural value that pervasively deny some members the recognition
they need in order to be full, participating partners in social interaction.”).
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miliar. It is identical in all significant ways to Foucault’s regimes of truth
and Turner’s social paradigms.®' The application of these concepts is
sharpened now, identifying the root of injustice—including institutiona-
lized human rights abuses—as the production of pathological status inequa-
lity through social institutions such that members are presented as appro-
priate objects for abuse.’”* Abusive paradigms are simply engines for the
ordered production of pathological status inequality.*” The next two Sub-
parts elaborate the impact of this insight for reparations.

B. Recognition, Status Parity, and Reconstituting Dynamic Stability

The consequence of pathological status inequality is that it excludes
some individuals from recognition despite their positions along many as-
sociational lines because they are members of an oppositionally defined
target group.”** While conflict across groups is common and in many re-
spects inevitable given that most social goods are limited, the effect of
intersecting membership is to render members of groups subject to seg-
mentary forces mutually comprehensible through collateral associations.
As a consequence, oppositions usually play themselves out in stable socie-
ties outside of the shadow of mass or sustained violence because parties
recognize each other as fellows and associates worthy of respect if not
care. Where a network of collateral associations is functionally absent, or
is limited in its capacity to provide this balance, societies produce abuses
ranging from punctuated violence to persistent social injustice.

The ability to recognize self in other and the place of recognition in
debates about social justice is a mainstay of political theory after Hegel’”
and plays a key role in contemporary debates about public identity.**® So-
cial justice claims by women and minorities are routinely cast as demands
for recognition.”” While recognition deficits in fields of race and gender
usually result in persistent patterns of injustice in relatively stable regimes,
such as segregation and patriarchy, a brief history of how justice move-
ments in these areas have developed is revealing of the task facing transi-
tions.
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In the early stages of the women’s movement, for example, status
claims were couched in the language of equality.’® The critical agenda
was to disclaim gender as an oppositional category in favor of identifying
individual women along collateral lines of association. By focusing on
citizenship rights or professional qualifications, women hoped to make the
case that gender was not a significant status marker. Justice claims in these
first waves of feminism therefore focused on formal equality.**

Later generations of feminists shifted the ground a bit, but also fo-
cused on recognition claims. Where early feminism sought recognition as
equals by leaving gender at the door, later critics reintroduced difference
into the debate, demanding recognition for women not as genderless par-
ticipants in public life but as women.” This shift was informed by the
experiences of earlier feminists who found that full participation in a range
of endeavors required women to exist as male beneficiaries of patriarchy
with little or no domestic or reproductive responsibilities. Formal equality,
therefore, came with an unacceptable price. Women faced the choice to
pursue their careers at the cost of child-bearing and rearing or to sacrifice
their careers in whole or significant part in order to reproduce or pursue a
full family life.

Confronted with this Hobson’s choice, feminists reformulated their
demands for recognition, arguing that certain accommodations were ne-
cessary to provide women with full recognition. While maintaining calls
for equal pay and a workplace free from gender discrimination, feminists
began to foment for maternity leave, available day care, and flextime.*'
Rather than subordinating gender, this new vanguard of gender critics
revealed that full recognition of women would require recasting the posi-
tion of gender in the matrix of segmentary identity in such a way that
women and men could make legitimate justice claims both in light of and
despite their gender.

A similar shift in the form of recognition claims occurred in racial pol-
itics and debates about multiculturalism and group rights.** As opposed to
earlier movements, where purported racial and ethnic differences were
suppressed or dissolved in the context of claims for formal equality, multi-
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culturalism and claims for group rights proceeded on the ground that full
recognition would require public appreciation for and, where appropriate,
accommodation of, difference.

These shifts in the forms of recognition claims in contests over gender
and racial justice precipitated a broader debate among liberals, who con-
tinued to pursue distributional justice as the end of equality, and postmo-
dernists, who engaged in a critical hermeneutics of status and difference in
pursuit of recognition as a standard of justice.*” I do not need to take a
position in these debates. However, it is clear that pretransitional abuses
cannot adequately be explained by distributional disparities. There certain-
ly are distributional dimensions to abuses perpetrated by and under pre-
transitional regimes. However, the central driver of mass and institutiona-
lized atrocities is an abusive paradigm which allows perpetrators to objec-
tify their victims and to avoid recognizing shared associations.

Given that pretransitional abuses are, in essence, the product of recog-
nition failures, the central transitional task is to achieve between former
victims and former abusers an acceptable level of status parity. The path
to that end is clear. First, transitions must construct or reconstitute a sys-
tem of collateral associations that can serve as context for the dominant
lines of opposition recruited to organize and justify past abuses.”* By re-
constituting the network of associations constitutive of dynamic stability,
transitions seek recognition of former victims as citizens, professionals,
and spouses rather than as mere subhumans.*” Second, transitions must
demand recognition for former victims as members of the targeted group
who, by virtue of their shared history, occupy a unique place in society.**
In short, the project of seeking justice for victims in transitions is one not
only of seeking equality but also of recognizing difference without reifying
any particular line of opposition and association.*” Full recognition, and
therefore status parity, requires both.

These concrete goals refer to a deeper effort to provide former victims
“a place at the knowledge-creating table.”**® One of the primary tools of
atrocity is occupation of truth-generating regimes. This includes domin-
ance of the social pathways of identity generation: public histories, politi-
cal institutions, and influential organs of civil society. Rewriting terms of
inclusion and exclusion requires adding chairs at the table and providing
former victims the opportunity to participate as equals in the creative
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process of statecraft and institution building at the heart of transitions.*
Constitution writing is one example,**® because it provides crucial oppor-
tunities to model participatory parity by including former victims in the
process.**! But there are others, including the political processes leading to
truth commissions.**

Making this point re-emphasizes that the project of transitional justice
is more than a process of mere “legalism.”*** Legal procedures may have
an important role to play in an overall project of achieving parity between
former victims and abusers. There is no more poignant way to make a
statement that someone matters than to prosecute and punish those who
abuse her. The opposite also is true, which is why impunity for acts of
targeted violence is a mainstay of abusive regimes.*** Juridical approaches
to justice have their role, then, but must be understood in a broader con-
text. The true and proper goal of transition is the reconstruction of social
order in such a way that former victims and abusers are captured in a
more complicated web of associations and oppositions that renders imposs-
ible future violence consequent of pathological status inequality.** As the
next Subpart argues, reparations have a unique role to play in this process.

C. Reparations and Extraordinary Justice

Ordinary justice does not take a systematic interest in what inspires,
compels, or justifies wrongdoers.**® Motive is not a necessary element of
the prima facie case for common law crimes. That is because the psy-
chosocial factors underlying most stable state crime is relatively idiosyn-
cratic. Mass atrocities are extraordinary by comparison because they
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access, reflect, and express an abusive paradigm that is endorsed and ex-
tended by public and private institutions and civil society. What distin-
guishes an instance of transitional justice from ordinary justice is the prac-
tical and normative demand to take account of the abusive paradigm un-
derlying constituent acts of mass violence.>*’” Abusive paradigms vary in
content but share a common path and structure. They isolate and privilege
a particular line of opposition from the broader milieu of overlapping as-
sociational identities and link that opposition to a social ontology and his-
torical teleology. The result is an institutionalized status inequality that
organizes and justifies targeted violence. Transitions mark the liminal pe-
riod between an abusive past and a future committed to human rights, de-
mocracy, and the rule of law. Transitional justice is extraordinary because
it is an element of this transformation and, therefore, embraces as an im-
perative the need to address and correct status disparities between former
victims and abusers.

While abusive regimes share a basic form, the history and nature of
the abusive paradigms that lie beneath them are unique and give rise to
distinct programs of abuse. There are similarities, of course, but indigen-
ous differences reflect a real diversity among cultures of abuse. In recog-
nition of these differences, I have argued elsewhere that the form and ex-
tension of criminal trials in any particular transition must be determined by
an internal, deliberative process and tailored to past, present, and future
circumstances in that state.’*® Alex Boraine has made the same point in
regard to truth commissions.** Reparations programs also must be context
sensitive and situation specific.”® Therefore, it would be only by folly or
arrogance that this Article could draw conclusions about what forms of
reparation are universally required. The claim here is much more modest
and general: If abusive regimes act out abusive paradigms organized
around maintaining structural disparities in status between those in the
target group and those not, then reparations are most persuasively justified
in the context of the transitional project of correcting those disparities.

To achieve parity for victims, transitions must focus on two goals.
First, transitions must recognize former victims as equal members of so-
ciety deserving of basic respect, protection, and equal access to all spheres
of public and private life. This requires dismantling the normative and

347.  Cf. Harris, supra note 17, at 1751-53, 1757 (making a similar point in critique of Brown v.
Board of Education, 347 U.S. 483 (1954)).

348.  Gray, supra note 2; see also IFILL, supra note 46, at 126; Fletcher & Weinstein, supra note 2,
at 637; Lars Waldorf, Mass Justice for Mass Atrocity: Rethinking Local Justice as Transitional Justice,
79 TEMP. L. REV. 1, 85-87 (2006).

349.  See BORAINE, supra note 10, at 198-99.

350.  Erin Daly, Transformative Justice: Charting a Path to Reconciliation, 12 INT'L LEGAL PERSP.
73, 77-78 (2001).



100 Alabama Law Review [Vol. 62:1:55

institutional structures that dominated the prior regime.”' Given the bipo-
lar logic implicated in an abusive paradigm, it is tempting to think that
recognition is best advanced by dissolving entirely the oppositional line
that marked the boundary between abuser and victim in the past. Howev-
er, to do so would be to indulge in what Pablo de Greiff has condemned as
“oblivion.”** Oblivion risks distorting the truth about the past, but it also
denies former victims full recognition by disclaiming or ignoring the role
of a shared history in shaping their identities.*® Rather than oblivion, the
transitional goal of achieving recognition for victims is best pursued by
constructing or reconstituting a robust web of collateral associations.*™*
The goal is not to be blind to race, gender, ethnicity, or religion. Rather,
the task is to understand race, gender, ethnicity, and religion in a broader
context in which these categories are important for personal identity but do
not provide grounds for systematic inequality. At a minimum then, associ-
ation with a particular ethnic group must be decoupled from pathological
status inequality across parallel lines of association and opposition so that
ethnicity does not imply poverty, exclusion from political participation, or
denial of educational opportunities. By reconstituting a network of associa-
tions constitutive of dynamic stability, transitional justice programs can
provide recognition for former victims while building bulwarks against
resurgence of an abusive paradigm.

Even when explained in the broader context of abusive paradigms and
dynamic stability, justice as recognition is in some ways an abstract pur-
suit. The second transitional condition of parity for former victims is more
concrete. While formal recognition is nice, it may ring hollow if members
of a victim group still find themselves on the outside of public and private
life. Declarations that the age of discrimination and targeted violence is
over are hard to take seriously if victims do not have the opportunity and
means to participate as equals in politics, the economy, and civil society.
The transitional commitment to parity, therefore, requires more than for-
mal recognition; it requires providing the material means necessary to
achieve what Nancy Fraser calls “participatory parity,” which allows
“members of society to interact with one another as peers.”** Transitions
therefore must take practical measures to dismantle the “social arrange-
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ments that institutionalize deprivation”** and the “systems of power which

[otherwise would] produce and sustain”’ an abusive paradigm by exclud-
ing those in a targeted group from the full protections and privileges of
public and private life.

So, achieving parity in the transitional justice context requires atten-
tiveness both to the subjective experiences of former victims and to the
social norms and public institutions constitutive of an abusive paradigm.
Recognition, as part of this project, requires “return[ing] to victims some
sense of moral worth and dignity,” “foster[ing] public trust in state institu-
tions,” “forc[ing] a society to reconceptualize its sense of identity,”
“help[ing to] undermine perpetrator narratives that justified past atroci-
ties,” and “promot[ing] a critical reinterpretation of a nation’s history.”**®
However, parity must be more than formal acknowledgement; it must
provide a real path for former victims to participate as equals in public and
private life.* Reparations, as constituents of a holistic transitional justice
program, are uniquely well placed to pursue these goals.

Jean Hampton has argued that what is at stake in moral wrongs is a
concretized disequilibrium between abuser and abused.*® She explains:

A person behaves wrongfully in a way that effects a moral injury
to another when she treats that person in a way that is precluded
by that person’s value, and/or by representing him as worth far
less [than] his actual value; or, in other words, when the meaning
of her action is such that she diminishes him, and by doing so,
represents herself as elevated with respect [to] him, thereby ac-
cording herself a value that she does not have.**

Understanding pretransitional abuses in this light clarifies the purpose and
goal of symbolic reparations such as apologies, opportunities to testify
before truth commissions, remembrance holidays, and public monuments.
A public apology is not and should not be a pro forma mea culpa. Rather,
it is elemental of a therapeutic process in which a transitional society ac-
knowledges that what was done was wrong, condemns the public norms
and institutional practices that enabled and rationalized the abuse, and
states a commitment to prevent a recurrence by doing the hard work of
analysis and reform.*” An apology is a moment of mutual recognition in
the present yet Janus-faced. It is a condemnation of the past but also a
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commitment to change.*” Official public apologies as symbolic reparations
recognize that past abuses reified a pathological status inequality. Going
forward, public apologies provide a redeemable commitment to reorder
society and to respect the equal status of victims.**

Likewise, the opportunity to give testimony in a truth commission is
not just an accommodation to a pitiable wretch so he or she may air his or
her suffering. Rather, it is a moment of formal, institutional, and public
recognition of both the speaker and his or her story.’® “[N]eglecting or
expunging the historical record is a way of undermining and insulting
[former victims].”** Providing an opportunity for public testimony sends
the clear message that this person matters, what happened to this person
matters, and that this person’s suffering is deserving of official atten-
tion.*” This is precisely the recognition that victims of institutionalized
abuses are denied under an abusive regime.’® Days of remembrance and
public monuments provide recurring or permanent forms of recognition
reconfirming the fact that former victims and the abuses they suffered mat-
ter and must not be forgotten.>®

Symbolic reparations can also play an important role in creating or re-
constituting the overlapping associations and oppositions constitutive of
dynamic stability. Cast in the background of an abusive paradigm, abuses
perpetrated in pretransitional regimes are material expressions of patholog-
ical status inequality. They express a strict parallelism among various lines
of opposition and association, excluding as unworthy members of a tar-
geted group from privileged social spheres—being Tutsi implies exclusion
from jobs, schools, property ownership, membership in the country club,
and basic protections from physical violence afforded to full citizens.
Symbolic reparations provide public and official acknowledgement that
this strict and exclusive parallelism is unjustified.

Looking back, symbolic measures recall with approval times when
members of the victim class were numbered among the privileged even as
they look forward, recognizing victims’ future right to equal access. For
example, testimony at a truth commission might focus on the fact that Tut-
sis once worked alongside Hutus at all levels of government and industry,
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that they were members of the same church congregations and clubs, and
that they were treasured friends, spouses, and family members. Public
apologies can support that history by recognizing that ethnic identity never
should have been used as a tool to exclude. Monuments and holidays can
express a commitment to reject ethnic identity as a marker of exclusion
and tool of status inequality going forward by providing continuous or
recurring reminders in the public calendar that parity among ethnic groups
is a key socio-ethical commitment. At the threshold of a new regime, then,
a well-conceived program of symbolic reparations has the potential to ad-
vance the liminal goal of social transformation by laying the foundation for
the dynamic stability necessary to guard against future atrocities.

It is tempting to think that symbolic measures are sufficient to achieve
status parity. After all, if the foundation of abuse is all in the collective
mind of an abusive regime, then it appears to follow that all justice re-
quires is to tweak those beliefs. However, public recognition—even if
heartfelt—may not be sufficient to provide victims with the material condi-
tions necessary to achieve, maintain, and exercise equal status particularly
in states where an abusive paradigm has held sway long enough to produce
pervasive disparities in wealth, achievement, and access to public institu-
tions.*™ In these circumstances, providing symbolic reparations designed
to express a commitment to status equality without addressing distribution-
al disparities consequent of misrecognition is akin to granting title to the
Duke of the Dump; amusing, but hardly justice.’”* Therefore, transitions
frequently will need to provide some form of material reparation.

As with symbolic measures, material reparations are best justified and
organized by the transitional justice goal of achieving parity for former
victims. Money payments without context are dangerous. They can en-
gender resentment among those made to pay, who may regard the shifting
of resources from the dominant group to the oppressed group as a form of
“oppressive communitarianism.”** Forced transfers also run the risk of
inverting or at least reaffirming without contextualizing the lines of oppo-
sition central to a predecessor paradigm.’” To avoid these dangers, ma-
terial reparations, whether given to individual victims or to targeted
groups more broadly, should focus on reforming the public face of law
and resolving status disparities going forward.

In this context, material reparations often are essential to providing
former victims with meaningful access to social spheres to which they
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were structurally denied access under an abusive regime.*’* This is an im-
perfect step on the path to establishing the network of overlapping identi-
ties necessary to achieving sustainable and dynamic stability. Material
reparations also give physical dimension to losses and harms that other-
wise would be lost to the fogs of oblivion.*”” As an exchange, reparations
can create a link between abusers and victims, individually and as mem-
bers of groups.””® The process of negotiating reparations can also play an
important role in achieving status parity by forcing former abusers to rec-
ognize their former victims as legitimate claimants of material and social
justice.””’ Finally, regardless of form, material reparations recognize the
status of former victims as citizens whose suffering is worthy of acknowl-
edgement.*"

Material reparations may not be sufficient compensation for past
harms, but to make that point is to miss the point. Like more symbolic
measures, the measure of sufficiency for material reparations is their abili-
ty to advance or achieve the goal of status and participatory parity.’” Con-
sistent with a point made by Saul Levmore and others, this approach to
reparations does not advocate for compensating harm, which implies final-
ity in the social processes of justice.”® Rather, reparations are justified
only to the extent that they advance and concretize social change.” Repa-
rations programs therefore must specify the source and form of past
wrongs, identify constraints on individual and broader social justice, and
tailor reparations strategies that enhance the ability of former victims to
participate as equals in society, culture, politics, and the economy.*®

While the main lines of an abusive paradigm can be painted with a
broad brush, the realities frequently are more complicated at an atomic
level. Achieving complete participatory parity for individual victims re-
quires more bespoke measures.*® If the abusive paradigm that held sway
in the past systematically denied those in the targeted group fair and equal
access to housing, for example, then material reparations in the form of
loan programs or building projects may be necessary to put victims on
equal footing going forward and to help identify them as rightful members
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of the propertied class.*® Similarly, if an abusive paradigm systematically
denied those in the targeted group access to the educational, economic,
social, and political opportunities that serve as gateways to full participa-
tion in society, then reparations in the form of preschool or tutoring pro-
grams, access guarantees, integration, and targeted institutional develop-
ment may be necessary to accelerate the arrival of former victims into
circles of privilege and power.*®

Failing to attend to status parity as a core measure and goal of transi-
tional justice opens the door to a host of legal and social response mechan-
isms that can effectively deny substantive justice to former victims even as
they are afforded formal justice. For example, in the Antebellum South,
efforts to end slavery met with a host of subtle responses evincing resis-
tance to the prospect of recognizing blacks as social, political, and eco-
nomic equals.® Those strategies were expanded and deployed more
broadly across the American South after the Civil War to form the struc-
tures of Jim Crow and segregation that perpetuated pathological status
inequality even in the face of formal constitutional equality.®®” In some
cases, because the underlying social structures of abuse were not ad-
dressed in the transition, “[1Jaws that were intended to bring about equality
were used to reinforce the existing inequality that slavery had pro-
duced.”®® These reactionary responses were possible only because the
transition represented by Reconstruction was woefully inadequate to the
task of achieving for former slaves any semblance of parity with their op-
pressors. Race remained the defining feature of identity, limiting access to
economic, professional, and social statuses. Linking justice initiatives,
including reparations, to the achievement of participatory parity and dy-
namic stability is much more likely to achieve lasting peace than these
ordinary justice approaches,”® which define reparations as nothing more
than “payment[s] . . . justified on backward-looking grounds of corrective
justice.”*®

VII. REPARATIONS FOR HISTORIC ABUSES

[A]Il of the struggles of African Americans in this country since
1690 [have] been to repair the damage of enslavement and white
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supremacy.
—Audrey Moore™"

One of the most hostile environments for reparations proposals are
circumstances where decades and generations stand between those who
will pay and receive reparations and those who perpetrated and suffered
wrongdoing.*” Those asked to pay protest that they did not do anything
wrong and so should not be made to sacrifice.*” That objection is ampli-
fied by claims that heirs to victims have not, themselves, suffered any
wrong and so should not receive what would amount to an undeserved
windfall® for disparities in achievement that are ascribable to their own
lack of capacity or will to succeed.”” In the United States, these arguments
are regular players in contests over affirmative action’® and debates about
reparations for slavery and institutional racism.*’ While the fact of past
abuses is undeniable, those who oppose affirmative action and racial repa-
rations argue that the past is the past.

The response to these objections is evident in light of the foregoing
discussion. The case for reparations is not based on compensation for past
wrongs. That is a tort concept germane to ordinary justice but ill-fitted to
the central tasks for reparations in transitions, which are to pursue status
parity for former victims as both recognition and a meaningful opportunity
to participate as peers in public and private life. Those goals can only be
achieved by keeping at the fore the role of an abusive paradigm in pretran-
sitional abuses. So doing reveals that the path to justice in transitions is to
recast the central ethnic, religious, or racial opposition implicated in past
wrongs in the broader context of a varied pattern of overlapping associa-
tions and oppositions such that being black, say, does not entail exclusion
from citizenship, the practice of medicine, or membership in the local golf
club.
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Reparations justified by and disciplined to this task are immune from
claims by those asked to sacrifice that they did no wrong because their
responsibility is not to pay for harms but to make it right for their contem-
poraries and for future generations.™® This basic duty to social justice,
abstracted from particular harms, is not unlike the duty of all citizens to
end institutionalized abuses in the first place. Claims of innocence in the
face of such demands are simply irrelevant.””® What is relevant is what
must be done to vindicate the transitional commitment to achieve a just
society in the shadow of an abusive paradigm.

While broad political and institutional changes frequently mark a mo-
ment of historical recognition and commitment to change, the constituents
of an abusive paradigm often linger,*® sometimes in pure and unadulte-
rated form and sometimes as components of a synthetic post-transitional
paradigm that preserves significant pathological elements. Where this oc-
curs, disparate distribution of economic opportunities and success—along
with continuing instances of documented abuse and discrimination—
provide evidence that status inequality reflective of an abusive paradigm
persists.*! Reparations treated as tools for changing these social and cog-
nitive structures of abuse and for achieving parity for contemporary mem-
bers of the targeted group retain a role in these situations of continuing
transition.

Denial and revisionist history frequently are at the heart of lingering
injustice. Symbolic, group-centered reparations programs have a particu-
larly useful role to play in these circumstances. Museums, monuments,
and official histories, for example, can provide recognition of the past and
express public commitments to “Nunca Mas.” More material, group-based
reparations may also have a role to play. For example, public funding for
advocacy groups and community organizers can provide a valuable re-
source for those powerless to expose and oppose conduct reflecting persis-
tent commitments to a discriminatory paradigm. Programs encouraging or
guaranteeing access to education or even entry-level employment can help
to correct for the residues of discrimination by, again, recognizing that
distributional disparities consequent of historical injustices require affirma-
tive action to correct* and by building patterns of connection between
victim groups and the social spheres from which they have been historical-
ly excluded.

This approach to transitional justice and reparations is particularly use-
ful in responding to concerns expressed about affirmative action.*”® Some
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critics claim that affirmative action programs re-emphasize racial opposi-
tion, thereby preventing or delaying our transition to a race-blind socie-
ty.** By now, however, it is clear that this objection quite misunderstands
both the problem and the solution. The problem is not racial identity. To
the contrary, race is an important component of identity in a multiracial
society and can provide an important line of association across perpendicu-
lar oppositions. Rather, the problem is when race, constructed as an exis-
tential condition, maps onto other contingencies of social status.*” This is
the definition of a racist society: one that imposes and presupposes an
alignment of race with a limited set of class, social, professional, reli-
gious, and cultural associations, confining members of a particular race to
a social ghetto.*® The solution is not to abandon race as a component of
identity but to disentangle race from these deleterious status implications.
In fact, preserving race as a source of identity may be crucial. For those
who aspire to a particular status, it is important to see racial colleagues
among the cohort to which they strive. For a child, it matters that there
are people who look like him or her walking the halls of government,
business, and academe. It creates links to another life and sends the mes-
sage that race is not an impediment, no matter the life one imagines for
oneself.

VIII. CONCLUSION

“The past is never dead. It’s not even past.”

—William Faulkner*”’

In closing, it is worth considering Walter Benjamin’s image of the
Angel of History:

“Angelus Novus” shows an angel looking as though he is about to
move away from something he is fixedly contemplating. His eyes
are staring, his mouth is open, his wings are spread. This is how
one pictures the angel of history. His face is turned toward the
past. Where we perceive a chain of events, he sees one single ca-
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tastrophe which keeps piling wreckage upon wreckage and hurls it
in front of his feet. The angel would like to stay, awaken the dead,
and make whole what has been smashed. But a storm is blowing
from Paradise; it has got caught in his wings with such violence
that the angel can no longer close them. This storm irresistibly
propels him into the future to which his back is turned, while the
pile of debris before him grows skyward. This storm is what we
call progress.*®

The record provides much evidence to recommend this apocalyptic
view of progress. However, we need not despair—at least not yet. This
Article gives the Angel a second face. The progress Benjamin describes is
the natural consequence, the argument ad absurdum, of a particular social
paradigm allowed to define and pursue its own End of History. It is only
in the wake of such “progress” that the Angel can see the destructive force
of a pathological social order. It is tempting to think that real progress can
be had by simply turning the Angel to face the future. To do so, however,
would literally be to turn a blind eye, dooming the world to repeat anew
the disasters of history shrouded by oblivion. The Angel of History there-
fore must adopt the equipoise of Janus. For him, the debris of the past
serves as a negative ideal, describing an aspirational trajectory for the fu-
ture. By facing simultaneously the past and the future, the Angel can see
the prospect of true progress in the blood bath of history. While shame is
a natural emotion when the Angel is forced to live with the disasters of the
past, his dual orientation commits him to do justice in the liminal now for
the future.*” To pursue such a goal is an occasion of the greatest pride,
not shame.*'° Shame is appropriate only when the moment is wasted by
hollow claims that “This travesty is not my fault.” As has been argued
here, claims such as these in the wake of mass or institutionalized atroci-
ties are simply non sequiturs. When presented the opportunity to pursue
justice for those who suffer as a consequence of persistent pathological
status inequalities, the only question is “Who will make it right?”
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