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David J. Gerber* . g

Anthropology, History and the “More Economic
Approach” in Eurepean Competition Law — A Review
Essay ' "' '

H

In several works over the last-decade, Wolfgang Fikentscher has reminded us
that there are ways of yviewing competition law that need not begin and end
with economics ~ its concepts, its language, and its science-based normative
stance. Discussions of competition law in the United States and increasingly
in Burope generally dismiss or marginalize views of competition law that
are not circumscribed by economic scjence. In the works reviewed here,!
Fikentscher takes;issue with the sq-called “more economic approach” to faw,
particularly, compet.i.tion law. As he has said on other occasious, he favors “a
less economic approach” to competjtion law. Many in Europe and clsewhere
may find value in some of his perspectives angl'ii:sfghts, regardless of whether
they accept his conclusions. Moreoyeg, although his views clash with current
orthodoxy in the US and Europe, they represent concerns that are far more
frequently found in other parts of the world, but that are there often less
fully elaborated.

* Distinguished Professor of Law, Chicago-Kent College of Law,

1 The works by WpLPGANG FIKENTSCHER referred to here are a major book entitled “Culvure,
Law and Economics” (Carolina Academic Press, 2004); an expanded version of his final
lecture {Abschiedsvorlesung) at the University of Munich law faculty published as “Wirt-
schafeliche Gerechtigkeit and Kulturelle Gerechtigkeit” {C.F. Muelles, 1997); and an article
entitled “Intellectual Property and Competition - Human Economic Universals or Cultural
Specificities” (38 Intcrnational Review of Intellectual Property and Competition Law 137-
163 {2007}). .
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Wolfgang Fikentscher has been a leading scholar of German competition law
for about half a century. He has Wlmessed and participated in the extraor-
dinary development of competition law in Germany and his work in this
area has often related German competition law experience to developments
in competition law on the European level. He has also long been an impor-
tant scholar of comparative law issues, and especially over the last two
decades he has focused on legal anthropology and the mmghts it can prowde
into the rules and content of dompetition law. His’ scholarshjp is rooted in 2
profound knowledge of European legal history, ‘the intellectual currents in
competition law in the twentieth and néw the twenty-first century, ahd deep
anthropological awareness of related issues in many parts of the ‘world. This
combination of factors has shaped’the perspectives he brings' to the debates
about the “more economic approach” to competition law in Europe.

For Fikentscher, the “more economic approach” gives economics too-central
a role in competition law. Moreover, the form of economics that is used in
that policy package is, in his view; inappropriate to the tasks of competition
law. He argues for using a different form of economics in competitiorn law —
one that is not as totalizing as the neo-classical economics that is the core of
the more economic approach. His anthropological-perspective is prominent
in these arguments. He also argues that the norms oficompetition law should
also reflect values other than those of economics. Here his views reflect
European, especially German, experience during the twentieth century.? He
urges that competition law not abandon its concerns for providing protec-
tion against abuses of power that may limit the capacity of less powerful
enterprises — whether domestic or foreign — to compete. Issues of economic
freedom and opportunity to participate in the economy undergird this set of
arguments.

Though written before the economi¢ crisis of the 2008, the works discussed
here and thé insights they contain have been given added poignancy by that
economic upheavdl and the questions it has raised. Thése evénts have
increased awareness éverywhere of the limits of economic knowledge and of
the need for a more balanced relationship between law and eConomu:s 1
would like to commenf on a few of these works in light of the débates3bout
the direction of compétition law development, not only in Europé, but also
on the global level, an’dwlrwould like to take this opportunity’to do so.

Y

1. Anthropology, the Social Market Economy, and Pérspectives
on the More Ecornomic Approach

The works to which I have referred in this brief essay as well as much of
Fikentscher’s recent scholarship are primarily concerned with the rolé of
economics, specifically neoclassical economics, in law, especially competi-
tion law. While economic iséues have always been ‘an impbrtant part of

2 For discussion of these developments, see Davip ], ‘GerBER, “Law and Competition in
Twentieth Century Europe: Protecting Prometheus” (Oxford, 1998; pbk, 2001).
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competition law discussions in Europe, the role of economics as a science in
shaping and implementing the norms of competition law has been given new
form and new urgency by the interaction of two factors. One is the emer-
gence! of the so-called “more economic approach” in EU competition law.
The other is the requirement introduced in the modernization reforms of
2004 that EU Membér States apply EU competition law to most conduct
that might be considered anti-competitive. This allows.EU institutions basi-
cally to dictate competition law rules throughout the EU, provided that they
are accepted by the European courts, The convergence of these two factors
means that the conception of competition law favored by the officials of the
European Commission — i.e. here the “mpre economic approach” - is im-
posed throughout Europe.? In this conception, neo-classical economics plays
the central zole in determining whether conduct violates the competition
laws. Put another way, it uses economics.as the normative reference point for
competition law. At its most basic, this view claims that if conduct leads, (or
can reasonably be expected to lead) to an increase in price above.a competi-
tive price, it violates the, law; if it does not lead to such an increase, it does
not violate the law. In this conception, the term “consumer welfare” is often
used to refer to thig price-based standard. For Fikentscher, this approach is
misguided, and he is;not alone in Europe in expressing these concerns. In the
following paragraphs, I identify central threads in Fikentscher’s arguments,
and in the following section I comment briefly on some of them.

A. Neo-Classical Economics and Competition Law: The Wrong Too] for
the Job?

In Fikentscher’s view, neoclassical economics has significant deficiencies as a
guide to decision-making in competition law. For éxample, he asshils thé
basic conception of markets on which neo-classical economics is based,
claiming that it represents an inappropriate foundation for competition law.
For Fikentscher, the idea that an abstract conception of markets should be
used as the basis of analysis,is wrong. Kor him, there is no such thing as an
gbstract market, because all markets are “individual” (or “subjective”), He
argues that competition law should take account of the individual character-
istics of markets, and that if it does not, jt cannot be grounded in reality and
thus cannot serve as an appropriate reference pojnt for competition law
norms,

11

In ‘particulal, neo-classical‘economics does not, in his view, take adequate
account of time and plaée. It is static and does not reflect the passage of time,
he writes, and thus it is unable to take info dccountthe dynamics of particular
markets. It also cannot account for the vast diversity in the characterjstics of
markets, especially outside the US and Europe. As an anthropologist, he
argues that each market has its own characteristics and dynamic§, and thus

.
.

3 1 apalyze these forms of modernization “more fully in Davip ] Gerser, “Two Forms of
Modeenization in European Competition Law”, 31 Fordham International Law Journal
1235-1265 (2008),
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the rivalry on each market differs correspondingly, depending on the many
influences of culture, social dynamics and politics. Given that competition is
about “rivalry”, and rivalry takes differing forms according to the market on
which it takes place, the neo-classical concept of markets cannot take ac-
count of the fundamental characteristics of the process that it purports to
protect. In Fikentscher’s view, this makes neo-classical economics a distorted
and inappropriate normative frame for competition law.

B. The Centrality of Justice .

A setond major theme confronts the central role given to economics in the
more economic approach. For Fikentscher, law is, or should be, about
justice, and this applies to competition law as well. As he sees it, this means
that it should take account of issues siich as economic freedom and the right
to participate in economit life. Competition law, he says, is intended to
protect all in the economy and society < not only consumers, but also, for
example, small and medium-sized enterprise producers and all who are
affectéd by environmental degradation. A competition law that is limited to
the specific issue of consumer welfare (as defined by neoclassical edonomics)
is too narrow. It misses the point of competition law. In particular, he argues
that justice requires respect for diversity. It must protect the rights and
capacities of others — whether domestic or foreign — to shape economic
relations in their own ways, regardless of whether those ways conform to the
pracnces of markets in the US and in Europe. In this context, he urges respect
for otheér cénceptions and types of markets than those that it neatly into the
models of neoaclassical economics.

C. Antitrust and the Lx:mits of Power

According to Fikentscher, this justice-orientation of competition law also
calls for a focus on power relationships. He asserts that protecting the weak
against abuses of power by the strong is or should be a central goal of
competition law. Competition law should combat uses of power that inter-
fere with the freedom of firms to compete and that give an unearned and
undue advantage to larger and more powerful firms in the rivalry for
economic resources. Thi§ theme has run through much of competition law
thought and practide 'iri* Europe until very recently. Although it is- largely
inconsistent with the more economic approach in its current form, there are
vestiges of it in Enropean competition law, especially in the law relating to
dominant enterprises, and it repregents arguably the most fundamental dif-
ference between US and European law.

D. Philosophical Underpinnings: Universals and Specificity

Fikentscher provides a remarkably broad-ranging philosophical underpin-
ning for these propositions. He uses the many-centuries-old European de-
bates about the validity of universals and the role of universals in normative
thinking as a way of framing current debates about the “universal” claims of
economics. In this analogy, neo-classical economics represents a “universal”
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perspective that may have valid roles in some contexts, but that is not
appropriate for applying law to specific fact situations involving significant
diversity. The references to philosophical issues.are numerous and often
highly thought-provoking and insightful.

. (I

*

E. Style as Substance .

Although difficult to identify with precision, the relationship between style
and substance in these works is too important not to mention. Fikentscher’s
“yoice”, reflects a passionate concern that competition law should be used to
prevent concentrations of power from being used to undermine economic
and political systems. He fears the totallzmg impact of allowing a particular
form of rationality to control a.society o, in this case, the Iegal machmery of
an entire cpntinent. This passion played a prominent role in supporting the
development of competition Jaw in Germany — and, to a lesser extent, else-
where in Europe — in the decades after the Second World War. Having
witnessed at close, hand not only the consequences of allowing firms to
acquire and use excessive economic power, but also the effects of a totalizing
form of ranonahty in support of power-based objectives, Fikentscher and
others of his generation of competition law scholars speak with a passionate
concern for these issues.

Many of the above themes, perhaps all of them, aré also rooted in the process
of development of competition law in Europe since!the Second World War.'Tn
parucular the successes of “social market economy” ideas in promoting
economic developmient, social improvement, and European integration
inévitably shape Fikentscher’s views. As ah anthropologist, Fikentscher is
also keenly sensitive to the fact that the more economic approach is largely
based on US models. From this perspective, it is an import into Europe, and
it does not reflect Européan experience and European conditions.

II. Perspectives on the Fikentscher Perspective

These perspectives relate to central issues in European competition: law
development and in some cases even to the broader process of European
mtegratlon. In this section, I offer some thoughts on Fikentscher’s perspec-
tives, seeking to place them in a proader context. In my view, some of his
criticisrns of the more economic apgroach are based.on conceptions of the
role of economics in the more economic approach that are too narrow, and
aspirations for the role of competition law in Europs that are perhaps too
broad. As an anthropologist, Professor Fikentscher will, I hope, fjnd tl}ls
effort to contextualjze his work appropriate — and perhaps even worthwhile.

A. The Content of Neo-Classical IEconomics: A Fuller Picture

Fikentscher’s dissatisfaction with neo-classical economics as a guide for
decision-making in competition law is central to his criticism of the “more
economic approach”. If his depiction of neo-classical economics is not fully
accurate, then his criticism of its role may lose force correspondingly. In my
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view, his description of neo-classical economics is not as generous as it might
be. Certainly, many economists would consider-at least some aspects of that
description to be a caricature, at best, and simply wrong, at worst.

I mention only two components of that description that might lead them to
that conclusion. First, Fikentscher claims that neo-classical economics relies
on concepts of perfect competition - i.e., the idea that markets are composed
of multiple sellers and multiple ‘buyers, fone of whom can influence price.
'This description may have been accuraté at other tithes in the history of
economics, but today it is not, While it is true that basic models of economics
use such-simplifying dssumptions and that'these assuinptions may influence
economic thirking in some ways, econontists today seldom stop with such
simplified assumptions. Other-factors may be'included in ecohomic analysis,
and other assumptions about the nature of markets'are typically built into
the models of analysis that are used, Second, the ecbnomics profession has
increasingly recognized and addressed sdme of the shortcomings of this
perfect competition-based neo-classical analysis, especially during the last
two detades, For example, game theory has been increasingly used to build

{into economic analysis sothe of the rivalry factors that Fikentscher considers

important and that were not part of traditional neo-classical analysis. These
include, for example, analyzing the potential effects on competitors where a
dominant firm uses current conduct to signal likely future competitive
moves. Another relatively new development in economic analysis is often
called .“behavioragl economics”. In it, the analyst can modify the rational
choice assumptions that underlie neoclassical analysis by using identifiable
and verifiable behavioral variations. It can provide additional insights into
the factors that shape the decisions of economic actors. To be fair to
Fikentscher, it is important to emphasize that these developments have been
relatively recent, and some of the items in the Fikentscher oeuvre reviewed
here were written before some of these newer developments had become as
significant as they are today. .

B: Recalibrating the Roles of Economics

Fikentscher also assiymes a narrower role for economics than many econo-
mists and competifion ldw officials would recognize as appropriate. Many
economists and competition officials are likely tb view as oversimplified and
perhaps misleading ‘the role that Fikentscher ascribés to edonomics. He
assumes that the role df economics is to present economic reality directly,
and he faults neo-classical analysis for the obvious discrepancies between
obsetvable reality and some of the rational-choite-based behavioral assump-
tions that underlie it. Yer many, perhaps all, economists would accept that
the models they use for apalysis are based on assumptions that are at least
sometimes inconsistent with observable reality. They see economic modeling
36 an analytical tool-that provides a means of evaluating conduct. Its role-is
not, therefore, to represent reality, but to provide a metric for analyzing and
sometimes predictihg the-probable consequences of ‘conduct on markets. It
provides a standard that can be used in most or all contexts as a basis for
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predictions and assessment, but not necessarily an accurate representation of
reality. By delineating economically rational conduct, economists can pro-
vide a means also for identifying conduct that.is inconsistent with the model
and thereby focus attention on explaining those inconsistencies.* .

This recalibration of the role of etonomics takes some, but not all, of the
force out of Fikentscher’s criticism of the “universal” or totalizing effect of
economic analysis. A single way of thinking and modeling economic conduct
is still inhierfent in the scientific stance of economics, and it may tend to
‘reduce ifterpretive flexibility. If, however, the role of modeling within the
economics profession is taken into account, this totalizing effect takes on
less ominous dimensions. The issue is, however, a central one, and it focuses
on the need to evaluate carefully the precise roles economics should play in
competition law. Debates in Europe (and, to a lesser extent, in the US) about
competition law’s future are infested with misunderstandings about this
issue, and those branches of anthropology that deal with cross-cultural
communication (here, for example, between economists and lawyers) could
provide valnable analysis of these misunderstandings and their roles.

C. Justice & Economic Power ,

Fiklentscher’s claims about the'goals of competition law may also call for
further suppott. He claims that justice should be 2 factor in competition law,
‘but he is so convinced that this is 8 necessary goal that he does not address
the issue with as much circumspection as might be necessary to convince
many who do not share that view. Much of the impetus behind decisions in
both the US and Europé to give economics a more central role’in competition
law Hds been the conviction that “justice” provides too vague a criterion for
competition law decision niaking. Fikéntscher does not, at least in these
writings, address these concernis directly, and without such a direct confron-
tation those who believe’that ideas about justice shduld not play a role in
competition law are not likely to change their views. In particular,
Fikentscher’s claims about the need to respect the diversity of markets in the
international arena may have much potential value, especially insofar as they
urge that economic power has differing dimensions and roles in many
countries. Yet anthropological claims about difference and the requirements
of justice may not be sufficient to «cause: reconsideration of these issues by
those who consider a US-style economics-based approach to be the only
justifiable basis for competition law. .

D. The Chang'ing Contexts of Competition Law in Europe

A more general issue relates to the changing contexts of competition law in
Europe. As he notes in other contexts, legal systems have their own dy-
namics, and competition law in Europe is subject to the changing environ-

4 For discussion, see, e.g., Lawrenge A, Borano, “The Methodology of Economic Model
Building” {(London, 1989).
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ments and exigencies of the European integration process and of economic
globalization. I note two factors that are, in my view, particularly relevant to
Fikentscher’s claims and to the broad and important issues that he raises.
One is economic globalization itself. The move toward the more economic
approach was, in part, a response to the perception that economic globaliza-
tion required or at least called for such a move. An importan't policy empha-
sis in the EU was on “catching up” with the US - putting European firms in a
position to compete effectlvely on global markets with US {and Japanese)
firms.® The economics-based view of competition law it the US appeared to
promise greater predictability than EU competition law, at least in some
areas, and it promised to reduce * “interferences” in the European economy
that were not economically justified. The more economic approach in
Europe was thus driven by its perceived benefits for the Furopean economy.
Fikentscher pays little attention to this set of issues, but they ae central to
the entire issue and cannot be ignored.

A second factor is Europeanization. European competition law now governs
basic economic relations and structures in a very large “community” of states
and people, and within that community are a plethora of identities, tensions
and boundaries. A major impetus behind the more ecodomic approach has
been the belief that it is more appropriate for this expanded and more
economically integrated stage of EU development. It has been argued.that
the divergences in economic, cultural and legal traditions and experiences
within Europe are now too extensive to rely on culturally loaded concepts
such as fairness and justice. Economics is thus given a more central role,
because it bases competition law decisions on criteria that are not only
“objective,” but also “scientific” and often quantifiable. This avoids difficult
justice issues that inevitably place additional pressures on competition. law
institutions and render competition law decision-makers susceptible to ques-
tions about their “subjective” evaluation of fairness issues.

E. Style

Finally, passion for justice is a noble and generally laudable passion, and, in
my view at least, it should never be ignored. In the domain of economic
policy, however, it can obscure the relationship between policy claims and
the community to which the claims are addressed., Ifithe values which
engender a justice-based argument are not shared by those to whom they are
addressed, the style can itself be a barrier-to encouraging acceptance of the
claims. At some points in these works, the certainty and conviction of the
author’s voice may, ini'fact, make it easier for some to avoid the ‘arfgtiments
that he promotes, precisely because the values that he represents may no
longer be widely shared in European competition law circles. The levels, and
forms of emotional commitment to competition law that have animated and
supported many German and European officials, especially in the three

5 For discussion of globalization issues in relation competition law development, see Davin
J. Gerseg, “Global Competition: Law, Markets and Globalization” (Oxford, 2010).
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decades after the Second World War appear to be rather demodé at present,
and this inevitably influences receptiveness to policy argument.

III. Concluding Comments: Don Quixote? The Lone Ranger?
Both?

For Fikentscher, the role of economics in competition law ~ domestic, regio-
nal and global.- is a.critically important issuetfor the future of Europe, and
he believes that it needs tp be .carcfully evaluated. Many others in Europe
and elsewhére share both of thesé views. In these two concerns, he draws on
his [ong experience — almost three-quarters of a century - with the rebuilding
of Germany and the integration of Europe. In both these contexts, competi-
tion.law has.played a significant and prominent role, and Fikentscher urges
that the characteristics of German and European,competition law that con-
tributed to these snccesses not, be forgotten. He does not, however, merely
call for simply going back to ap earlier time and an earlier form of competi-
tipn law.,.He provides recagtings and rethinkings of,some of these issues while
emphasizing some of the values that he sges as part of the European compem-
tiop law tradition. Many .of his cla;ms have solid foundationg pot only in the
experience of compefition law. in Europe in, the twentieth century and in
European lega] thought and phxlosophy, but alsq in anthropological and
other social science thinking that js seldom refated to competition law. For
these reasons.alone, his work is valuab,le

Fikentscher sees the more economit approach to competition law as impos-
ing a kind of “tyranny” ‘of economics — a body of ideas that céntrols too
much and is centrolled too little. One need hot share this view of economics
or'its impact'irf ¢rder to appreciate the value of Fikentscher’s concerns.
Those concerns reflect European history during muéh of the twentieth' cen-
tury. In that history, values such as justice wefe ‘ofteh forgotten or degraded,
and totalizing ideas were allowed to dominate thought and govefnmental
policy. Competition law has been an important, even central, response to
these concerns. These issues have faded into the background, but the issues
themselves may remain relevant to the continuing success of the European
integration project. In some ways, the language Fikentscher uses and the
passion that he expresses appear out of touch with dominant’ forms of
competition law thinking in the US and Europe, but this should not obscure
the value-of considering the perspectives he brings to the issues.

It is also critically important to remember, however, that the factors that
have impelled European leaders to move toward a “more economic ap-
proach” are also based on solid policy considerations and carefully devel-
oped interpretations of European needs at the current stage of the integration
project. It may, therefore, be more useful to see the more cconomic approach
as part of an evolutionary process rather than to fear the potential roles of
economics, The European integration process has changed rapidly and often
dramatically, and it will undoubtedly continue to evolve. Perspectives such as
those Professor Fikentscher provides can be of value in shaping that future,



	Chicago-Kent College of Law
	From the SelectedWorks of David J. Gerber
	2010

	Anthropology, History and the "More Economic Approach" in European Competition Law - A Review Essay
	tmp9KKLta.pdf

