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MARTIAL LAW AFTER THE STORM:
A Constitutional Analysis of Martial Law and the Aftermath of Hurricane Katrina

By: Matthew S. Belser(
From the time that Hurricane Katrina made landfall on August 29, 2005, until well after the catastrophic storm was gone, the Gulf Coast became all too aware that it had just experienced one of the worst storms ever to strike the United States.
 By September 3, approximately 1.7 million people had already evacuated the disaster area,
 creating “[o]ne of the largest humanitarian relief operations in American history . . . .”
 Eighty percent of the City of New Orleans was left under water,
 ninety percent of the parishes of St. Bernard and Plaquemines were demolished,
 and the Mississippi Gulf Coast was laid waste by a storm surge at least twenty-five feet high.
 With 90,000 square miles along the heavily populated Gulf Coast declared official disaster areas,
 there would be no doubt that a massive military deployment would be necessary and, with that, the potential for martial law.
 As Assistant Secretary of Defense for Homeland Defense Paul McHale described, “[t]he Department of Defense’s response to the catastrophic effects of Hurricane Katrina was the largest military deployment within the United States since the Civil War. . . . [with the] National Guard forces represent[ing] more than 70% of the military force for Hurricane Katrina.”
  

The devastation of Hurricane Katrina demanded a massive military deployment. Nevertheless, the only thing more threatening to a democratic society than a police state is a military state. This is a nation of law and order, but that law and order can be called “just” only when it provides for the equal protection and preservation of the civil liberties and distribution of powers in its federalist system. In times of emergencies and disasters, however, providing for public safety often comes in conflict with respecting certain civil liberties, and there is a tendency to elevate the need for security at the expense of these liberties. The exercise of martial law in times of domestic emergencies is a blatant example of this. As one commentator has noted, “[i]n domestic emergencies, governments wield a two-edged sword; cutting too deeply either in the direction of rights or self-preservation may inflict a civic wound that festers, rather than heals with time.”
 Thus, in domestic emergencies, “an individual’s rights must be reasonably balanced against the group’s right to health and safety and the government’s interest in survival.”
 In this post-September 11 and post-Katrina world, a world that may very well prove to be more dangerous than ever before, this nation may be facing a turning point in its constitutional history. The question for this generation of Americans is whether this nation can afford to sacrifice liberties on an altar of security.  

In 1998, Americans became acquainted with a modern specter of martial law in the form of the film, The Siege, which depicts a series of terrorist attacks in New York City, each subsequent attack seeming more devastating and gruesome than the one before.
 As terror grips the city and the nation, national leaders begin to question the effectiveness of the local and federal law enforcement, including the FBI’s Counter-Terrorism Task Force located in New York.
 As national leaders begin to consider whether the federal army would be necessary to capture the terrorists and put an end to the violence, there is a car bomb explosion that destroys the federal building, which houses the FBI’s regional headquarters.
 With the infrastructure of the civil law enforcement arm of the federal government incapacitated, the U.S. President through Congress declares martial law in New York City.
 Army tanks and troops roll into the city, locked and loaded. The U.S. Army imprisons thousands of Arab-Americans in internment camps, but the Army goes too far in its efforts. As a result, protesters take to the streets advocating an end to martial law and the restoration of constitutional norms.
 The movie ends with the FBI, not the Army, taking out the last of the terrorist cells.
 
The Siege awakened Americans to how an imposition of martial law might play out on city streets, but was this an accurate depiction of what martial law is? During the aftermath of Hurricane Katrina, Americans seemed to be seeing a real life demonstration of martial law in effect. The combination of a state of lawlessness developing on the streets of New Orleans, with the seemingly ineffectiveness of state and local law enforcement to curb the looting and violence, made many wonder whether New Orleans should be placed under martial law. As thousands of National Guardsmen from across the nation descended upon the city, the media began to report that martial law was in effect in parts of southeast Louisiana.
 Some authors even wrote that the city “settled into a posture of undeclared martial law.”
 In fact, New Orleans Mayor Ray Nagin and Jefferson Parish President Aaron Broussard declared martial law in their respective jurisdictions.
 In truth, however, as will be discussed in Part III of this article, neither of these officials had the authority to declare martial law.
 In the realm of emergency powers, two separate legal constructs are available to government: martial law on the one hand and the law of public emergency on the other.
 As described further in Part II, martial law involves the subordination of civil authorities to military authorities, while the law of public emergency involves military assistance to civil authorities all the while remaining strictly subordinate to those civil authorities.
 As the response to Hurricane Katrina demonstrates, there remains much confusion as to the difference and application of these two constructs. Thus, the principal goal of this article will be to compare and contrast these two distinct constructs and discuss their application on both the federal and state levels. Using Louisiana’s response to Hurricane Katrina as a case study, Part III seeks to demonstrate the dangers associated with a confused application of these two. 

In the aftermath of Hurricane Katrina, many around the nation began to wonder whether Louisiana was up to the task after seeing the awful, and at times shameful, images of not only the storm, but also a poor governmental response. Even in spite of a poor federal response, some still argued that only the federal government was capable of dealing with a disaster of Hurricane Katrina’s magnitude.
 Before analyzing the constitutional and other legal issues relevant to this article, it is necessary to tell the story of Hurricane Katrina and illustrate how the Gulf States effectively met the lawlessness in the wake of the storm pursuant to their own emergency powers and absent a federalization of state military resources. Part I will therefore provide a careful examination of the response to Hurricane Katrina, illustrating that the states were capable of exercising their police powers to meet the challenges of lawlessness during this catastrophic emergency.
During emergencies, we expect the states to apply their police powers to resolve the crisis.  However, the U.S. Constitution, recognizing dual sovereignty between the states and national government, only provides limited police powers to the federal government.  Any time the national government calls forth a military deployment to aid in enforcing federal law or establishing public order during an emergency presents federalism concerns because the federal government may be imposing martial law upon the states. Thus, the imposition of martial law should only occur after a sober assessment of all possible responses to the domestic crisis. Therefore, as Part II concludes, so long as a military response to a natural disaster is available pursuant to state police powers, there is no reason for the federal government to impose military authority over state civil authorities in order to enforce the law. Part III will then discuss, using Louisiana as a case study, how the emergency responses of states are accountable to constitutional standards in federal court.
From the outset, one should take note that this article is not an evaluation of the disaster relief response by the various levels of government. Instead, this article is a constitutional discussion of the preservation of law and order during the aftermath of a major natural disaster. In conceptualizing this issue, it is important to realize that disaster relief and law enforcement operations are separate and distinct. While admittedly many mistakes were made across the board and at all levels of government, it is important to realize that much of the lawlessness and civil unrest that occurred during the aftermath of Hurricane Katrina could have been avoided had far fewer mistakes been made before the storm ever made landfall.  In the words of one author, “Katrina was an unnatural disaster—unnatural in its scale and destructiveness, but also unnatural in the sense that is was not limited causally to the forces of nature, to weather and geography and tides. . . . Katrina [was] essentially a man-made disaster.”
 

I. Katrina’s Story: Lawlessness in the Midst of Disaster

Hurricane Katrina first introduced herself to the United States on August 24, 2005, ripping through southern Florida.
  The then Category 1 hurricane dropped about eighteen inches of rain and left approximately 500,000 people without power and seven storm-related deaths.
 By the end of the following week, Louisiana, Mississippi, and Alabama would feel the full effects of Katrina’s wrath.
 
Pre-Landfall Preparations: August 26-August 28, 2005
On Friday, August 26, the National Weather Service declared Hurricane Katrina a Category 2 hurricane and warned of further strengthening.
 As the storm strengthened, the Gulf States prepared, still uncertain of where Katrina would make landfall. State officials in Louisiana convened a conference call with emergency preparedness directors in southeast Louisiana in order to update them on the latest forecasts and preparations. Kathleen B. Blanco, Louisiana’s first female governor, declared a state of emergency, activating the state’s emergency response and recovery system.
 The Governor authorized the mobilization of 2000 members of the Louisiana National Guard (the “LANG”), under the command of Adjutant General Bennet C. Landreneau.
 The Louisiana State Police (the “LASP”) advised residents outside the levee protection systems to evacuate.
 That night, the forecast models began to show Hurricane Katrina making landfall just east of New Orleans.
 

In the early morning hours of August 27, the National Hurricane Center upgraded Hurricane Katrina to a Category 3 storm.
 Governor Blanco activated the Emergency Operations Center, the high-tech command and communications center located at the LASP Headquarters in Baton Rouge.
 This allowed for pre-landfall coordination of evacuations and strategic positioning of emergency personnel and resources.
 Furthermore, Governor Blanco requested from President George W. Bush a federal declaration of a state of emergency.
 The President granted the request, placing the Department of Homeland Security and the Federal Emergency Management Agency (“FEMA”) in charge of coordinating all disaster relief.
 Meanwhile, the parishes of Plaquemines and St. Charles declared mandatory evacuations.
 Under the command of Colonel Henry Whitehorn, LASP initiated “contraflow”
 in southeast Louisiana, which allows traffic to move outward from the New Orleans Metropolitan Area on nearly all lanes of the major highways and interstates in the area.
 As LANG deployed to support the contraflow plan, Governor Blanco authorized the mobilization of an additional 2,000 LANG members to assist in the preparation efforts. By the end of the day, approximately 3,085 LANG members were on state active duty.
 New Orleans Mayor Ray Nagin declared a state of emergency, but issued only a voluntary evacuation of the city.
 

As Saturday gave way to Sunday, Hurricane Katrina was a Category 4 storm.
 Within several hours, the National Oceanic and Atmospheric Administration reported that Katrina was a Category 5 hurricane. The Superdome opened as the sole shelter of last resort in New Orleans.
 Authorities assigned a number of officials and medical workers to the Superdome with enough water and food for 15,000 people for three days.
  Around 550 LANG members deployed to the Superdome to provide security, searching all persons entering the evacuation center.
 During the day, the U.S. Coast Guard and the Louisiana Department of Wildlife and Fisheries made preparations by moving aircraft and boats into strategic positions poised for search and rescue operations.
 Approximately fifteen hours before the storm was due to come ashore, Mayor Nagin ordered the first mandatory evacuation of the city and imposed a 6:00 p.m. curfew.
 By that evening, eighty percent of New Orleans residents had evacuated, and approximately 10,000 people had sought refuge at the Superdome.
 

Katrina’s Landfall and Immediate Aftermath: August 29, 2005

Around 2:00 a.m. on Monday morning, Hurricane Katrina had downgraded to a slow-moving Category 4 storm, with steady winds of 155 mph.
 As the hurricane bore down on the Gulf Coast, the 17th Street Canal
 began to suffer a breach, Greater New Orleans lost electrical power, and a storm surge began to slam against the Mississippi coast.
 At 6:10 a.m., the eye of Katrina made landfall near Buras, Louisiana.
 By 6:30 a.m., Buras was destroyed and nearly every building in lower Plaquemines Parish demolished.
 Later that morning, a massive storm surge sent water over the Mississippi River-Gulf Outlet
 and the Industrial Canal, causing flooding in eastern New Orleans and in St. Bernard Parish.
 Within an hour, the Industrial Canal breached, causing a rush of water throughout the Lower Ninth Ward and into St. Bernard Parish, including the area around the 280-acre Jackson Barracks compound.
 Around 8:30 a.m., Hurricane Katrina slammed the Mississippi coastline with a storm surge at least twenty-five feet high, leaving the Mississippi coastal region under a blanket of water twenty-eight feet deep.


Hurricane Katrina made a second landfall around 10:00 a.m. near Pearlington, Mississippi as a Category 3 hurricane.
 Around noon, the storm surge rose from the open Gulf of Mexico and moved across Lake Pontchartrain.
 When the surge slammed communities on the “Northshore,”
 the cities of Lacombe and Slidell were left submerged in fifteen to twenty feet of water.
 As Hurricane Katrina took leave of the Mississippi coast, the storm surge in Lake Pontchartrain shifted south, pressing against the levees and floodwalls of New Orleans, widening existing breaches.
 Looting also began in various parts of the city.
 Louisiana Wildlife and Fisheries agents arrived in New Orleans with approximately seventy boats to begin assisting in search and rescue operations already underway in the city.
 The Coast Guard also commenced search and rescue with an initial fleet of seven helicopters.
 By 5:00 p.m., search and rescue crews had dropped off about 1,000 people rescued from flooded neighborhoods in New Orleans at the Ernest N. Morial Convention Center.
 Officials and workers inside the Convention Center, numbering about forty, told the evacuees that there were no provisions for sheltering people and locked the doors.
 By midnight, those outside the center forced their way inside.

Katrina’s Wake: August 30-September 3, 2005

By Tuesday morning, 1.1 million homes and other buildings were without electricity in Louisiana and Mississippi.
 The water in New Orleans continued to rise, including the area around the Superdome and City Hall, which had been dry on Monday.
 Approximately 6,500 patients and staff were stranded in New Orleans hospitals, all but one of which was without power.
 The breach in the 17th Street Canal grew to about 200 feet, and efforts to block the breach with sandbags proved unsuccessful.
 By the afternoon, the breach in the canal had widened to 500 feet.
 The continuous drainage of Lake Pontchartrain into the city rendered the thirteen fully-manned pumping stations worthless.
 The canals that were meant to drain New Orleans became “major vectors for filling it with water, wrecking neighborhoods and killing many of the 1,000 people who perished” after Hurricane Katrina made landfall.


In the midst of the flooding, fires were reported around the city, which the fire department struggled to reach.
 Furthermore, looting was reported throughout the city, and an atmosphere of lawlessness began to develop as law enforcement officers had primarily devoted themselves to search and rescue.
 The LASP, which already had more than 250 officers in the region, supplemented local police with more than forty LASP troopers and around thirty officers from various sheriff and city police offices around the state.
 The LASP troopers deploying to New Orleans included officers trained in riot control and members of SWAT teams.
 These civilian law enforcement officers were in addition to the National Guard presence already in New Orleans. By this time, those Guardsmen stationed at Jackson Barracks had redeployed to the Superdome and immediately started taking part in the security and relief operations underway there.
 


Around 11:00 a.m., Mayor Nagin ordered a mandatory evacuation of the city.
 Throughout the day, as search and rescue missions continued, people seeking to escape the deluge in New Orleans began to make their way to the Superdome and the Convention Center.
 As search and rescue operations increased, Governor Blanco ordered the evacuation of the Superdome, but gave no timetable for its completion.
 By this time the Louis Armstrong International Airport was functioning, allowing relief resources to be transported to the region.
 During the evening, Homeland Security Secretary Michael Chertoff designated the destruction left by Hurricane Katrina as an “incident of national significance.”


On Wednesday morning, approximately 78,000 people in Mississippi were living in shelters.
 The water began to stop rising in New Orleans as the levels in the city and the lake reached parity.
 There were approximately 26,000 people taking shelter in the sweltering heat of the Superdome.
 Governor Blanco arranged with the Texas governor and the Houston mayor to use the Astrodome as an evacuation shelter.
 By 11:00 a.m., officials closed the Superdome to new evacuees, meaning that those turned away ventured to the Convention Center.
 During the afternoon, the evacuation of the Superdome began, and first priority was given to those seriously ill and disabled.
 Furthermore, about 200 evacuees—ninety-five percent of which were black
—attempted to escape the flooded city by crossing the Crescent City Bridge into the town of Gretna.
 Police officers met them, brandishing weapons with orders from Mayor Harris to refuse entry to anyone crossing the bridge.
 During the evening, as officials were completing the evacuation of the sick and disabled from the Superdome, the lawlessness in New Orleans had grown so rampant that Mayor Nagin declared a state of martial law and ordered police officers to abandon rescue efforts in order to focus entirely on controlling the looting.
 After all, the presence of widespread looting has often led to full-fledged race riots.


Looting was not the only act of criminality during Hurricane Katrina’s aftermath: robberies and marauding paralyzed search-and-relief efforts as well.
 Gun violence, though initially reported as sniper fire, usually was random firing into the sky.
 Still, the lawlessness had its damaging effect as it interfered with the rescue of tens of thousands of stranded people.
 Buses arriving in the city also drew gunfire; in response, the buses simply returned home.
 These acts of sniping, or at least the rumors of them, slowed down rescues more than anything else.
 In truth, there were only four confirmed murders during the week after Hurricane Katrina made landfall.
 One commentary points out, “[t]he day after the storm, looters at a gas station shot a police officer in the head. Officers shot eleven people during the week after the storm; four died. In the meantime, civilians ‘tried to weave their own safety net’. . . . Many began carrying firearms.”
 

On top of all of this, officers of the New Orleans Police Department (“NOPD”), who had also lost everything in the storm, were abandoning their badges and their city.
 In fact, some 890 officers lost their homes when the levees breached; 400 of them had themselves been trapped by the flooding.
 News reports of desertion, suicides, stolen Cadillacs, and other acts of looting by the NOPD disintegrated relations with the National Guard, resulting in the Guardsmen wanting nothing to do with the city’s police force.
 With the city’s law enforcement capabilities crippled, the security onus of New Orleans fell on LANG, which, at this point, was largely stationed around the Superdome.
 When FEMA director Mike Brown arrived in Louisiana, he reported that FEMA had 400 buses available to evacuate the residents of southeast Louisiana.
 FEMA’s delay in producing these buses required LANG to remain at the Superdome to render aid and security there, leaving these soldiers unavailable to provide security to the rest of New Orleans.
 When looting began to get closer to the hotels and hospitals, Mayor Nagin ordered his officers to turn their entire attention to regaining control.
 However, there was little to do with those arrested except send them to a temporary jail erected at the Greyhound bus station or to put them in line to evacuate.


As New Orleans was slipping into a state of lawlessness, LANG had to perform not only peacekeeping duties, but also continued search-and-rescue, evacuations, and commodities distribution to the Superdome and Convention Center.
 On Wednesday morning, it became clear to Governor Blanco that increased federal help was desperately needed. Just after noon, Louisiana Senator David Vitter relayed a message to Governor Blanco from the White House suggesting that Louisiana hand over control of the National Guard
 to the President.
 Governor Blanco, however, did not see how that would help the situation, given that federalization of the National Guard would place them under the law enforcement prohibitions of the Posse Comitatus Act (the “PCA”).
 Later that afternoon, Governor Blanco telephoned the White House and requested 40,000 troops to help in restoring order and completing search and rescue missions, but still refused to cede the sovereignty of Louisiana or her authority as governor and, therefore, rejected the proposal to federalize the National Guard.


With the aftermath of Hurricane Katrina declared an “incident of national significance,” the ball started rolling in developing a federal response by the Department of Defense.
 On Wednesday, the Pentagon organized Joint Task Force Katrina, of which the President placed Lieutenant General Russel Honore in command.
 Furthermore, the Pentagon’s National Guard Bureau (the “NGB”) began coordinating the flow of National Guard personnel from all fifty states, two territories, and the District of Columbia into the disaster area.
 There proved to be a delay, however, not only with the deployment of National Guard troops and resources across state lines and military assistance from other states, but also the deployment of federal active duty troops.
 Initial approval for the deployment of active duty troops to the disaster zone came with the designation of “incident of national significance” by the Department of Homeland Security, but final orders came from the President himself.
 The plan put in place on Wednesday called for 20,000 National Guard and federal active-duty troops to be on the ground in the disaster zone by Thursday morning.
 The federal active-duty troops, however, did not arrive until Saturday, September 3, after the LANG had evacuated both the Superdome and the Convention Center.


As a new day began on Thursday, the first of thousands of evacuees began to arrive at the Astrodome in Houston.
 Back in New Orleans, approximately 15,000 to 25,000 people were taking refuge at the Convention Center.
 A detail of eighty-eight police officers attempted to take control of the Convention Center, but they were turned away.
 “An estimated 4,000 people were stranded on the Interstate 10 overpass, waiting to be evacuated from the city, many of which were elderly and sick, and had been without their prescription medications for days….
 Later in the day, National Guard helicopters began to pick up the women and children from the overpass and take them to the airport, where ambulances awaited.”
 “As time went on the dozens of rescues turned into hundreds and thousands.”
 The evacuations of two of the New Orleans hospitals were suspended due to attacks from sniper fire, or at least the rumors of them.
 Police officers were forced to evacuate Mayor Nagin from the Hyatt Regency due to rumors that a mob had formed at the Superdome and were coming to storm the hotel.
 In truth, there were only a few rabble-rousers, which the police and National Guard held off; the rest were looking for supplies.
 Regardless, Mayor Nagin spent the rest of the day paranoid about his own security.


As Friday dawned, officials were using the airport as a medical center to treat patients from the evacuating hospitals and others needing help.
 A well-coordinated force of 1,000 National Guard troops stormed the Convention Center, bringing some 200,000 meals with them.
 Establishing control of the enormous building proved time-consuming, but the task was ultimately successful.
 Meanwhile, as convoys of army trucks began to arrive in New Orleans with food, water, and supplies and throughout the day, the LANG was slowly able to evacuate the Superdome.
 During the afternoon, the Army Corp of Engineers began to fill in the 17th Street Canal breach with building materials and by the evening, all hospitals in New Orleans had been evacuated, and Amtrak trains were being used to transport evacuees out of the city.


While relief and law enforcement efforts were ongoing, President Bush came to the Gulf Coast to survey the damage and the relief efforts.
 During the afternoon, President Bush met with Governor Blanco, Mayor Nagin, and other officials aboard Air Force One, primarily to work out a chain of command for the deployment of military personnel in Louisiana.
 President Bush again offered to federalize the 13,268 National Guard troops acting under Governor Blanco’s command; the meeting ended with no decision on the matter, the Governor only  asked for time to think over the matter.
 Around midnight, the White House sent Governor Blanco a “Memorandum of Agreement Concerning Authorization, Consent and Use of Dual Status Commander for JTF [Joint Task Force] Katrina,” which was only a form that needed her signature in order to give General Honore dual command over all military forces in Louisiana.
 General Honore would serve under the command of the President, as the commander of Joint Task Force Katrina, in addition to being named the commander of the National Guard troops in Louisiana, under the command of the Governor.
 Governor Blanco met throughout the night with other officials in her administration; they concluded to reject the offer “for fear that it would amount to a federal declaration of martial law.”


On Saturday, September 3, the lawlessness in New Orleans was finally subsiding as the evacuation of the city continued.
 Governor Blanco returned the presidential memorandum unsigned.
 When she telephoned the White House to speak to the President, she was informed that the President was on his way to the Rose Garden to announce the federalization of the National Guard in Louisiana.
 Governor Blanco immediately rejected federalization, and President Bush was forced to announce only the deployment to the region of 7,000 federal troops from the 82nd Airborne, the First Cavalry, and the Marines First and Second Expeditionary Forces.
 By this time, 35,000 National Guard troops had been deployed to the affected states.


During the early morning hours, the evacuation of the Superdome was almost complete.
 However, the last 2,000 people were forced to remain throughout the day after buses were ordered to stop going to the stadium; no one at the Superdome knew why.
 Around noon, buses began to arrive to evacuate the Convention Center. During the afternoon, helicopters took the last evacuees off the Interstate 10 overpass.
 By 6:00 p.m., the Superdome was completely evacuated.
 Around 10:00 p.m., the LASP announced that the Convention Center was also empty.
 The general unrest and state of lawlessness in New Orleans had been finally subdued.
II. Federal Emergency Powers and Responding to Domestic Crises


One of the enduring lessons of Hurricane Katrina is that it is essential to understand the constitutional parameters for the exercise of emergency powers before the emergency presents itself. As the response to Hurricane Katrina illustrated, in the face of one of the greatest natural disasters this nation has had to face, the states were more than capable of exercising emergency powers to confront the civil unrest during the aftermath of the storm. While a disaster of Hurricane Katrina’s scale will call for a federal response to assist, if not manage, a disaster response when state and local resources are overwhelmed, this does not mean that the federal government should also commandeer state police powers just to provide a more efficient response. When the federal government exercises its emergency powers with federal military forces to enforce federal or state law, state civil authorities and the civilians present in the crisis location often perceive themselves as the subjects of federal military authority.
 While it may not technically be a state of martial law, it is seen and felt as such by the states and the people.  Such actions are regularly perceived as a federal imposition of martial law,
 which invades the sovereignty of the states. The question is whether this is constitutionally permissible. The following sections will discuss the nature of emergency powers as exercised by the executive branch of government. To begin this discussion, it is first necessary to lay a foundation for such a discussion by illustrating the general nature of emergency powers.

A. Emergency Powers and the Doctrine of Necessity

In times of emergency, it is expected of the government to wield its police power to encounter the dangers posed by an emergency. The Supreme Court has defined the police power as “an exercise of the sovereign right of the government to protect the lives, health, morals, comfort, and general welfare of the people.”
 Emergency powers fall within this umbrella of police powers, but are exercised to preserve public safety and order in times when the very functioning of government is threatened.
 As one author has noted, “[o]ur constitutional system contains within itself all that is essential to its own preservation. It is adequate to all the exigencies which may arise. When force becomes necessary to repress illegal force and preserve the commonwealth, it may lawfully be exerted . . . .”
 Such emergency powers may be exercised executively, legislatively, or even administratively. In the United States, emergency powers are exercised under two distinct legal constructs: martial law and the law of public emergency.

According to 18th Century classical liberalism, executive action derives from one of two spheres: a normal constitutional order, “inhabited by law, universal rules and reasoned discourse”; and a separate realm of emergency rule, where law must be replaced by discretion and the demands of necessity.
 The law of public emergency belongs to the former realm, while martial law belongs to the latter. Emergency executive powers, including the imposition of martial law, all require to some degree the precondition of necessity for that authority to be emergency in nature.
 This doctrine of necessity is summed up in the legal maxim: Quod necessitas cogit, defendit (“That which necessity compels, it justifies.”).
 The use of emergency measures, under either a state of martial law or a state of public emergency, must arise from an actual emergency and not with the intent to “bypass the lawful means of accomplishing a political end.”
 However, when does necessity call for a state of martial law or a state of public emergency? The following sections will seek to illustrate an answer to this question.

B. The American Theory of Martial Law
According to legal historian George M. Dennison, “[t]he American theory of martial law evolved gradually under a dense cloud of confusion and ambiguity,” with the confusion largely centering on the legal effect of martial law and its distinction from military law.
 In an attempt to clear up confusion on the issue, Chief Justice Samuel P. Chase argued that there are three kinds of military jurisdiction: military law,
 military government,
 and martial law proper.
 Military law “is found in acts of Congress prescribing rules and articles of war, or otherwise providing for the government of the national forces[.]”
 Military government is a form of government “superseding, as far as may be deemed expedient, the local law, and exercised by the military commander under the direction of the President, with the express or implied sanction of Congress[.]” Martial law proper, however, “is called into action . . . in times of insurrection or invasion, or of civil or foreign war, within districts or localities where ordinary law no longer adequately secures public safety and private rights.”  It may be imposed “by Congress, or temporarily, when the action of Congress cannot be invited, and in the case of justifying or excusing peril, by the President[.]”

Though martial law has been defined in various ways, at its very essence, martial law is that state of affairs where civil authority is made subordinate to military authority, in whole or in part, when necessity calls for it.
 Legal scholars consistently agree, “necessity is a mandatory precondition to imposing the state of martial law.”
 A leading martial law scholar has written: “Martial law is the public law of necessity. Necessity calls it forth, necessity justifies its exercise, and necessity measures the extent and degree to which it may be employed.”
 Furthermore, “[t]hat necessity is no formal, artificial, legalistic concept but an actual and factual one: it is the necessity of taking action to safeguard the state against insurrection, riot, disorder, or public calamity. What constitutes necessity is a question of fact in each case.”
 The purpose, therefore, “of martial law is not to replace the civil administration of law but to support it by brushing aside the disorders which obstruct its normal operation.”
 By its very nature, martial law is an emergency measure that is “not usually used until less drastic measures have failed. It is never a cure, but acts as a police power in preserving order and . . . the means of restoring the provisions of the Constitution which, for the time being, have been suspended in the trouble zone.”


In a time of war, martial law may be imposed over enemies of the United States and over civilians who may reside in the war zone.
 Military government will only be imposed after conquest; otherwise, martial law will exist so long as actual hostilities continue.
 William Whiting argued that the Constitution “requires the President, as an executive magistrate, in time of peace, to see that the laws existing in time of peace are faithfully executed; and as commander-in-chief, in time of war, to see that the laws of war are executed.”
 According to Whiting, martial law is the law of war, founded upon the necessities of war.
 Therefore, “whatever compels a resort to war, compels the enforcement of the laws of war” in all localities affected by war, whether or not actual hostilities are currently present.
 Whiting further argued that the arrests or captures of belligerents, and their allies or associates, based on reasonable suspicion of hostility are required and justified by military and martial law.
 Whiting also cautioned that “to attempt to lay down rules of law defining the territorial limits of military operations, or of martial law, or of captures and arrests” is worse than idle.

The United States Supreme Court, however, disagreed with Whiting’s caution and felt compelled to enumerate the constitutional limitations of the exercise of martial law.
 In Ex parte Milligan, the Court dealt with the constitutionality of a trial by a military commission in the State of Indiana.
 At the time the military commission was convened, Indiana was a state where the field of battle did not extend and where the civil courts still functioned both at the state and federal levels.
 The Milligan Court unanimously overturned the conviction, but only a five-Justice majority held that the assumption of judicial powers over civilians by the military could meet constitutional muster only under the following limited circumstances: “(a) a strict condition of necessity, (b) during war (foreign invasions or civil war), (c) when the courts are closed, and (d) only in the area of the ‘actual war.’”
 One author has stated that “[t]he status of the civil judicial system was the critical factor: When the courts were open, punitive martial rule could not exist.”
  

The dissent in Ex parte Milligan, led by Chief Justice Chase, seemed to align more with Whiting’s position of deference to military necessity, subject only to the condition that Congress has the primary authority to set out when martial law, namely the suspension of the writ of habeas corpus and the institution of military tribunals over civilians, is to be applied.
 The Justices, both the majority and the dissent, unanimously agreed that the Constitution sufficiently governs all exigencies of government: “there is no law for the government of the citizens, the armies or the navy of the United States, within American jurisdiction, which is not contained in or derived from the Constitution.”
 The Justices further agreed that “Congress can[not] establish and apply the laws of war where no war has been declared or exists. Where peace exists the laws of peace must prevail.”
 The disagreement between the majority and the dissent centers around the constitutionality of martial law applied in those places exposed to the threat of invasion while war is ongoing, but where open warfare does not exist.

In spite of the Court’s pronouncement in Milligan, Robert S. Rankin argued that martial law may exist in times of peace as an outgrowth of the dictates of necessity in times of insurrection, rebellion, or other domestic disturbances that do not rise to the level of war.
 Rankin argued that in times of peace, martial law may be punitive or preventative: “punitive when the courts are closed or are not functioning properly, and preventative when the courts are unobstructed and yet need aid in the execution of the law.”
 Punitive martial law is resorted to only when the law has been overthrown, while preventative martial law is used to secure the proper execution of the law.
 The Milligan Court had concluded that martial law “can never be applied to citizens in states which have upheld the authority of the government, and where the courts are open and their process unobstructed.”
 Based on this statement in Milligan, Rankin argued to broaden the Milligan test in that the courts should be both open and functioning properly for martial law to fail constitutionality.
 Under these arguments, punitive martial law (utilized when the courts are not functioning properly) and preventative martial law (utilized when the emergency demands troops to aid the civil authorities) would both be constitutional.


What Rankin seems to have ignored, however, is that the basic principle behind the Milligan decision is that in order to justify the imposition of martial law, the domestic emergency must rise to the level of the civilian law being suspended by the emergency itself.
 In other words, the domestic crisis must render the civil law incapable of being properly enforced because the emergency has closed the courts and deposed the civil administration. A declaration of martial law, therefore, is not a declaration suspending the civil law, but a proclamation that the civil law has been suspended, or in other words, “impossible to administer criminal justice according to law.”
 Thus, under Milligan, the state of martial law cannot exist in times of peace. To this day, the Supreme Court has not overruled its decision in Milligan, and even Rankin admits that it “remains the true test of whether martial law may be used.”
 

C. The Law of Public Emergency and The Doctrine of Posse Comitatus


If the state of martial law cannot be constitutionally imposed during an insurrection, rebellion, or other domestic disturbances that do not rise to the level of war, it follows then that the arena of military support to civilian law enforcement authorities falls within the domain of the law of public emergency. The distance between a state of martial law and a state of emergency is a question of who is made subordinate to whom. Under a state of martial law, civil authorities are made subordinate to military authorities; short of the imposition of martial law, however, the military is subordinate to the civil authorities and may only provide a support role alongside civil law enforcement instead of superseding them in this role. This concept of using the military to aid in civil law enforcement is historically known as the posse comitatus (“the power of the county”).

English common law allowed for the sheriff (the “keeper of the king’s peace”) to call forth citizens of the county to assist him in executing the laws of the land as part of the posse comitatus.
 Under the Mansfield Doctrine,
 uniformed soldiers could fulfill the duties of the posse comitatus and perform this duty as private citizen, even though the official use of the military to enforce the law would be impermissible.
 In 1854, Attorney General Caleb Cushing adopted the Mansfield Doctrine in issuing an opinion defending the use of whole military units as part of the posse comitatus.
 This opinion, more or less a continuation of the Mansfield Doctrine, has since come to be known as the Cushing Doctrine.
 In 1860, Attorney General Jeremiah Black expounded on the Cushing Doctrine by adding that uniformed soldiers participating in a posse did so, not in an official capacity, but as private citizens under “the strict subordination to the civil authority.”
 In 1878, as a means for ending military reconstruction in the post-bellum South, Congress passed the Posse Comitatus Act (the “PCA”), which forbade the use of any part of the Army to enforce the laws of the United States, except where expressly authorized by the Constitution or by act of Congress.
 

The PCA remained mostly undisturbed until 1956, when it was amended to prohibit the Air Force, which had separated from and assumed the aviation responsibilities of the Army, from also being used to execute federal law.
 The PCA currently states: 

Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined under this title or imprisoned not more than two years, or both.

Though the PCA only applies to the Army and the Air Force under the express language of the Act, its proscriptions have been extended to the Navy and Marine Corps through other statutes and Department of Defense policies.
 Courts, however, have generally held that the PCA does not apply directly to the Navy or the Marine Corps.
 Furthermore, the PCA also applies to the National Guard when operating under federal service pursuant to Title 10 of the United States Code.
 Because the Coast Guard typically operates under the Department of Homeland Security, with its primary function being law enforcement, the PCA does not apply to it under this status.
 It remains unclear whether the PCA would apply to the Coast Guard when it operates as part of the Navy.

Though determining to whom the PCA applies remains unclear under certain circumstances, understanding what activities are prohibited by it is even more ambiguous. The PCA “prohibits the military from executing the civil law. It does not prohibit the military from responding to situations that call for homeland defense.”
 Based on the status of the law and surrounding jurisprudence, the following analysis has been presented to determine what activities are prohibited under the PCA: “The first inquiry is whether a situation calls for homeland defense or only a civil response. If the situation cannot be classified with certainty . . . answering the first inquiry is postponed because it is assumed that the situation calls for only a civil response.”
 The second inquiry is whether the activity constitutes law enforcement under three separate tests developed by the courts.
 The first of these tests asks “whether the activities of the military are active or passive.”
 The second test asks “whether military activities pervade civil law enforcement activities.”
 The third test prohibits those military activities which are “‘regulatory, proscriptive, or compulsory’ with regard to citizens.”
 However, “[a]lthough these tests provide some guidance in determining whether a military activity constitutes law enforcement, rarely do they provide a conclusive answer, especially as to how courts would rule.”
 “If a given situation calls for only a civil response, as opposed to homeland defense, and the military activity constitutes law enforcement under the three judicially derived tests,” then a third inquiry is suggested: whether an exception applies to the situation that would permit an activity otherwise prohibited by the PCA.
 

What then are these exceptions to the PCA? Three categories of exceptions have been argued: statutory, non-statutory deriving from common law, and constitution-based exceptions.
 The first line of statutory exceptions to the PCA allows the military to conduct law enforcement activities in response to insurrections, rebellions, and other types of civil disturbances.
 Whenever there is an insurrection against the government of a state, the President may, upon the request of the state legislature, or the governor if the legislature cannot be convened, call forth the militias of other states into federal service and use such a force as he considers necessary to suppress the insurrection.
 Whenever there are “unlawful obstructions, combinations, or assemblages, or rebellion against the authority of the United States that make it impracticable to enforce the laws of the United States in any state by the ordinary course of judicial proceedings,” the President may call forth state militias into federal service for the purpose of enforcing those laws or to suppress the rebellion.
 
Furthermore, the President may call forth state militias or the armed forces to suppress, in a State, any insurrection or other civil disturbance.
 Such an insurrection or other civil disturbance must either oppose or obstruct the execution of federal law or impede the course of justice, or so hinder the execution of law that citizens are deprived of a “right, privilege, immunity, or protection named in the Constitution and secured by law.
 Furthermore, “the constituted authorities of that State [must be] unable, fail, or refuse to protect that right, privilege, or immunity, or to give that protection[.]”
 If such is the case, then it shall be considered that the State has “denied the equal protection of the laws secured by the Constitution.”

Though Congress has made other statutory exceptions to the PCA, including the use of the military to enforce certain laws concerning weapons of mass destruction and their associated materials,
 it continues to be of importance in limiting the use of the Armed Forces to enforce the law today.
 As the PCA stands today, the military may not participate in “direct active” law enforcement by the military, “perva[sive]” to civilian law enforcement or otherwise “regulatory, proscriptive, or compulsory in nature,” unless such assistance is provided for under an exception prescribed by Congress.
 One author has argued that continued exceptions to the PCA will undermine the purpose behind its constitutional principal that the military should not be trusted to police America’s citizens.
 Others, however, have argued that such exceptions taken together with the historical background and record of the PCA help to define how it should best be applied.
 The argument made is that the military, except where expressly authorized by the Constitution or an act of Congress, is prohibited from “directly enforc[ing] civilian law in a way that U.S. citizens are subject to the exercise of military power which is regulatory, proscriptive, or compulsory in nature, or at a polling place without first obtaining permission of the President to do so . . . .”

In addition to the statutory exceptions to the PCA, non-statutory exceptions are argued to exist and are also derived from common law or are inferred by the Constitution.
 The two common law traditions, arguably, are the military purpose doctrine and the state of martial law.
 The military purpose doctrine provides that any military activity that constitutes civil law enforcement that is part of or incidental to furthering a legitimate military purpose is thus an exception to the PCA.
 While there has been the argument that martial law also forms a common law exception to the PCA,
 martial law is not a PCA exception. It is completely beyond the scope of the PCA because martial law involves enforcement, not of the civil law, but of the laws of war on a civilian population where the civil law has been suspended in time of war.
 As for the exceptions inferred from the Constitution, the theory rests on the fact that it grants the federal government “the inherent right to use the military to ensure the preservation of public order and to carry out governmental operations, but it does not follow that the Constitution vests that right in the President alone.”

Justice Jackson’s seminal analysis in Youngstown Sheet & Tube Co. v. Sawyer,
 has been cited as the source for what inherent powers the President is granted by the Constitution to utilize the military domestically to execute the civilian law.
 Concurring in Youngstown, Justice Jackson set out the seminal framework of analysis for emergency executive action, arguing that “[p]residential powers are not fixed but fluctuate, depending upon their disjunction or conjunction with those of Congress.”
 Justice Jackson then set out a three-tier analysis for inherent presidential powers, which was later reaffirmed by the Supreme Court in Dames & More v. Regan,
 arguing that presidential emergency actions involving the military domestically must be pursuant to an express authorization by Congress, else such action usurps the emergency authority of Congress.
 

D. Emergency Powers in a Federalist System

The constitutional concerns that remain to be considered are the legal effects of martial law and federal emergency powers in the American federalist system.
 While the federal government maintains a limited police power—that power to regulate and enforce public safety and order—the primary agency of the police power rests with the states.
 The Constitution does not distinctively grant to the federal government a police power, but it does provide that Congress has the authority “[t]o make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.”
 Furthermore, the President is charged with the duty to “take Care that the Laws be faithfully executed.”
 However, the Tenth Amendment to the Constitution proclaims that “[t]he powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

The central constitutional principle giving rise to this federalist system is that the various states possess plenary powers of government within their boundaries.
 The federal Constitution, therefore, vests only limited powers surrendered by the states to a national government and that national government only has those powers found within the U.S. Constitution. Arguing that the Tenth Amendment is “merely an affirmation of a rule of construction of the Constitution,” Justice Joseph Story stated: 

The Government of the United States is one of limited powers; and no authority exists beyond the prescribed limits, marked out in the [Constitution] itself.  Whatever powers are not granted, necessarily belong to the respective States, or to the people of the respective States, if they have not been confided by them to the State Governments.
 

Unlike the U.S. Constitution, state constitutions “are not grants of power but instead are limitations on the otherwise plenary power of the people of a state exercised through its legislature.”
 Because of the dual sovereignty created by the U.S. Constitution, any time the national government calls forth a military deployment to aid in enforcing federal law or establishing public order during a domestic emergency presents federalism concerns as the federal government may be imposing martial law upon the states. 

E. Constitutional Analysis of the Federal Military Response to Hurricane Katrina
During the first week following Hurricane Katrina’s landfall, there was much contention between the White House and Governor Blanco in regards to whether the National Guard in Louisiana should be federalized. The PCA proved a formidable obstacle for the Bush Administration in its attempt to gain control over the situation along the Gulf Coast, and it has been stated that “[o]fficials sought a greater role for the Title 10 military . . . by creatively exploiting the convoluted web of PCA rules to circumvent PCA restraints.”
 Some current and former Department of Defense officials claimed such creative circumventions were unnecessary and advocated utilizing certain statutory exceptions to the PCA, which apply to cases of insurrection, rebellion, and civil disturbances.
 These statutory exceptions, however, do not apply to the situational facts of Hurricane Katrina’s aftermath.
The exception upon which the White House intended to assume full command of the military response to Hurricane Katrina was the Insurrection Act of 1807,
 found in 10 U.S.C.  section 331, and states “[w]henever there is an insurrection in any State against its government, the President may, upon request of its legislature or of its governor if the legislature cannot be convened,” call forth the National Guard into federal service or to use the Title 10 military to suppress the insurrection.
 Pursuant to 10 U.S.C. section 332, the President may employ the military to enforce federal law when “unlawful obstructions, combinations, or assemblages, or rebellion against the authority of the United States, make it impracticable to enforce the laws of the United States . . . by the ordinary course of judicial proceedings . . . .”
 In exercising his authority under the Insurrection Act, the President must first order all persons engaged in domestic violence in the area affected to cease their acts and to disperse,
 then issue an executive order authorizing the Secretary of Defense to use military force to suppress the activities, prescribing the rules of engagement for the use of force, and requiring the Secretary of Defense to coordinate his actions with the Attorney General.

These two sections, however, do not apply to the situation on the ground during that first week following Hurricane Katrina’s landfall. First, an insurrection is defined as follows: 

[T]he act of rising in open resistance against established authority or government, or as any open and active opposition of a number of persons to the execution of the laws of the United States of so formidable a character as to deny, for the time being, the authority of the government, even though not accompanied by bloodshed and not of sufficient magnitude to render success probable. . . . While an insurrection aimed at accomplishing the overthrow of the constituted government is no less an insurrection because its chances of success are forlorn, it is necessary that the rising must be so formidable as for the time being to defy the authority of the government. 
 
Insurrection may also be defined “as a rebellion, or an armed rising or revolt. It may further be defined as a rising against civil or political authority, or the open and active opposition of a number of persons to the execution of law in a city or state.”

The acts of lawlessness that occurred during the first week following Hurricane Katrina amounted to no more than random acts of violence and criminality that are typical responses to a natural disaster of Hurricane Katrina’s magnitude. In fact, the federal government has recognized many of the reports of acts of violence after the storm as unsubstantiated rumors.
 There was no organized uprising or open resistance to federal or state governmental authority. As for the civil unrest following Hurricane Katrina constituting an “unlawful obstruction, combination, or assemblage”
 such that makes the enforcement of federal law impracticable, it was not the unrest of the people that hindered the enforcement of federal law but the natural disaster itself. Thus, statutory exceptions to the PCA in effect at the time of Hurricane Katrina would not have permitted the use of a federalized National Guard to perform law enforcement activities on the streets of New Orleans.

To remedy this, as mentioned in the previous section, the Insurrection Act (pertinently 10 U.S.C. section 333) was amended in October of 2006 by the John Warner Defense Authorization Act for Fiscal Year 2007.
 As amended, 10 U.S.C. section 333 now reads: 
(a)(1) The President may employ the armed forces, including the National Guard in Federal service, to: (A) restore public order and enforce the laws of the United States when, as a result of a natural disaster, epidemic, or other serious public health emergency, terrorist attack or incident, or other condition in any State or possession of the United States, the President determines that: (i) domestic violence has occurred to such an extent that the constituted authorities of the State or possession are incapable of maintaining public order; and (ii) such violence results in a condition described in paragraph (2); or (B) suppress, in a State, any insurrection, domestic violence, unlawful combination, or conspiracy if such insurrection, violation, combination, or conspiracy results in a condition described in paragraph (2).

(2) A condition described in this paragraph is a condition that: (A) so hinders the execution of the laws of a State or possession, as applicable, and of the United States within that State or possession, that any part or class of its people is deprived of a right, privilege, immunity, or protection named in the Constitution and secured by law, and the constituted authorities of that State or possession are unable, fail, or refuse to protect that right, privilege, or immunity, or to give that protection; or (B) opposes or obstructs the execution of the laws of the United States or impedes the course of justice under those laws.

(3) In any situation covered by paragraph (1)(B), the State shall be considered to have denied the equal protection of the laws secured by the Constitution.
 

Should the President utilize this authority, he must “notify Congress of the determination to exercise the authority in subsection (a)(1)(A) as soon as practicable after the determination and every 14 days thereafter during the duration of the exercise of that authority.”

The problematic language in the amended 10 U.S.C. section 333 is the part dealing with natural disasters.
 The Constitution grants to Congress the authority “to provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions.”
 The Founders “vest[ed] the primary responsibility for responding to [domestic] threats in the militias of the several states, though the federal government—through Congress, not the President—would exercise ultimate control.”
 Because the Constitution grants to the federal government the war powers of the United States, the federal use of the military or National Guard to repel an invasion or to suppress an open and legitimate insurrection does not invoke Tenth Amendment concerns.
 Federal action under such circumstances would preempt actions taken by a state under the Supremacy Clause.
 The problem with the military enforcing federal law in times of natural disasters is that it is usually the disaster itself, rather than human action, that impedes the execution of federal laws. Thus, what is the need for a federal military response to enforce those laws?

When the federal government exercises its emergency powers with federal military forces to enforce federal or state law, state civil authorities and the civilians present in the crisis location often perceive themselves as the subjects of federal military authority.
 While such an invasion of state sovereignty for the purpose of homeland defense would be constitutionally permissible, the justification for federal military response to enforce the law in the aftermath of a natural disaster in the homeland is not so certain. Thus, so long as a military response to a natural disaster is one that is capable of being addressed pursuant to state police powers, there is no reason for the federal government to impose military authority over state civil authorities in terms of law enforcement actions. This does not preclude the federal government from using the military to take a more comprehensive and dominant role in terms of disaster relief efforts. Rather, the use of the federal military to police the streets during the aftermath of a natural disaster offends federalism.
IV. State Emergency Powers and Responding to Domestic Crises

As stated above, emergency powers fall in one of two distinct constructs: either martial law or the law of public emergency.
 At the state level, the nature of these two constructs depends on the laws of the state involved.
 As will be seen in the following sections, only a limited number of states permit the imposition of martial law, thus, most states exercise emergency powers under a public emergency construct.
 As demonstrated during the aftermath of Hurricane Katrina, there seems to be a popular belief that the presence and involvement of the military in a domestic emergency is an exercise of martial law in some form. The following subsections will provide only a panoramic view of state emergency powers in the United States. Having argued that federalism demands an emergency response to a natural disaster pursuant to state police powers so long as that state is capable of meeting such demands, this section will also discuss the political and legal limitations placed on the states in the exercise of their emergency powers. To further this goal, this section will conclude by discussing the source of emergency power in Louisiana, and then use Louisiana’s response to Hurricane Katrina’s aftermath as a case study to demonstrate how emergency officials are accountable for an abuse of emergency powers. 
A. General Overview of State Constitutional and Statutory Emergency Authority

Currently, eight states expressly mention martial law in their state constitutions.
 Alaska and Rhode Island provide for martial law under specific circumstances, such as in cases of rebellion or actual or imminent invasion.
 The constitutions of Massachusetts, New Hampshire, and South Carolina provide that only the state legislatures, and not the governor, may impose martial law.
  Maryland, Vermont, and Tennessee expressly prohibit the imposition of martial law.
 Besides those states that provide for martial law constitutionally, eighteen states provide for martial law statutorily.
 Of these eighteen states, Idaho, Missouri, and Rhode Island enable their governors to proclaim martial law over the entire state.
 The remaining thirteen states limit martial law to an area that the governor must specify.
 

This supports the statement that “[b]road martial law delegations reflect an expansive view of state emergency powers. It is far easier for a legislature to delegate emergency powers by statute than to do so by amending a state constitution.” 
 Furthermore, “[d]elegations over the last half-century, especially those relying on gubernatorial discretion, suggest a legislative intent to vest extremely broad martial law powers in the hands of state executives.”
 Following this transition to vesting greater powers in the governor, many state legislatures have granted emergency powers to the executive in order to respond to emergencies and disasters. Those states that do not expressly provide for martial law constitutionally or statutorily, however, generally provide for emergency executive action and the utilization of the National Guard under a law of public emergency construct, either by statute or through the governor’s authority as commander-in-chief. For example, such is the case in the Gulf Coast states of Alabama, Florida, Louisiana, Mississippi, and Texas.
 

B. Electoral and Jurisprudential Governance of State Emergency Authority

Given the increase in state domestic-crisis authority and the express ability of certain states to declare martial law, it is important to note what checks and balances apply to these states when they impose such authority on citizens, and when such authority may come at the expense of civil liberties. These checks and balances come on two fronts: by the electorate and by the federal and state judiciaries. By keeping the ability to impose emergency powers during a natural disaster close to the people, both the necessity and the consequences of such governmental actions will come under the scrutiny of an electorate more affected by the emergency. Should the electorate believe that a governor has exceeded his or her authority, that governor could face recall or at the very least a difficult reelection. Keeping martial law at the state level rather than the local level removes the political pressures of a much smaller electorate influencing the decision made by local leaders in times of emergency. In addition, because emergencies or disasters do not always cover the whole state, citizens not within the disaster or emergency area are able to provide a more objective electoral check on the actions of the state.


On a second front, actions taken by a state during an emergency may also fall under the constitutional scrutiny of the federal courts, especially when the response affects constitutionally protected rights.
 Indeed, as the Supreme Court stated in Sterling v. Constantin, “[w]hen there is a substantial showing that the exertion of state power has overridden private rights secured by [the Federal] Constitution, the subject is necessarily one for judicial inquiry in an appropriate proceeding directed against the individuals charged with the transgression. To such a case the federal judicial power extends . . . .”
 Sterling involved the reasonableness of Texas Governor Sterling’s declaration of martial law in the absence of actual riots, insurrection, or breach of the peace after oil producers ignored production caps imposed by the state during the Depression that were meant to avoid a chronic oversupply.
 Chief Justice Hughes, writing for the Court, held that the overproduction of oil, even if in a depression, was not an emergency that warranted an imposition of martial law.
 The unanimous decision in the Sterling case stands as the seminal framework for analyzing state executive action during times of emergency.
One author recently summarized federal court review of state emergency power as setting forth a two-prong test, which he refers to as the process-reasonableness test.
 Under the process prong, “the courts look to whether the politically accountable branches of the government have authorized, consented, ratified, or otherwise approved the challenged emergency action.”
 The process prong also calls for an analysis of whether such branches have the constitutional power to authorize or conduct such emergency actions. Under the reasonableness prong, “the courts consider the reasonableness of the action. . . [this] analysis does not involve a means-end analysis of whether the action was narrowly tailored or reasonably related to the claimed goal.”
 “Instead,” it is argued that “the courts’ reasonableness analysis focuses on the government’s motivation and addresses: 1) whether an emergency actually existed; and 2) whether the action was pretextual, and done in bad faith.”
 It is also argued that the Supreme Court made this framework of analysis applicable to state emergency power in the 1934 decision of Home Building & Loan Association v. Blaisdell.
 However, the Court used this process-reasonableness test two years earlier in its decision in Sterling.
In Sterling, the complainants challenged the governor’s authority to declare martial law, requiring the Court, at least, to consider a process prong analysis. The Court ultimately concluded that a question of interpreting provisions of a state constitution or statute is a matter of local law, “as to which the courts of the state would in any event have the final word.”
 The Court did go on to recognize that a state has no higher interest than the maintenance of law and order.
 Thus “[t]he determinations that the Governor makes within the range of [his] authority have all the weight which can be attributed to state action, and they must be viewed in the light of the object to which they may properly be addressed and with full recognition of its importance.”
 When a governor is charged with the duty to see the laws faithfully executed, “the executive is appropriately vested with the discretion to determine whether an exigency requiring military aid for that purpose has arisen. His decision to that effect is conclusive.”
 The Court further recognized that there is a permitted range of honest judgment as to the measures taken during an emergency.
 Thus, in pronouncing a reasonableness prong analysis, the Court concluded that so long as the emergency measures taken are “conceived in good faith,” and are “directly related to the quelling of disorder or the prevention of its continuance,” they meet constitutional muster as an appropriate exercise of emergency executive authority.
 If the state fails to meet this standard, then the state falls out of the emergency regime of constitutional scrutiny and normal standards of review will apply. 
C. Constitutional Analysis of the State & Local Response to Hurricane Katrina

Having seen the general layout of emergency powers along state lines, the following sections will discuss the constitutional and statutory basis of emergency powers in Louisiana, and thereafter use Louisiana as a case study to demonstrate how the Sterling analysis might be applied to the emergency response to Hurricane Katrina.  
1. Constitutional and Statutory Basis of Emergency Powers in Louisiana
Louisiana is a prime example of a state adopting the law of public emergency construct of emergency powers, while rejecting the ability to impose martial law. Though the term “martial law” does not appear in the Louisiana Constitution, it does specifically provide that the military shall be subordinate to the civil power.
 Therefore, under a law of public emergency construct, the Governor of Louisiana is named the chief executive of the state and the commander-in-chief of the armed services of the state.
 The governor has the authority to call out these forces to preserve law and order, to suppress insurrection, to repel invasion, or in other times of emergency.
 Like many other states, Louisiana law provides that the National Guard may be called into active service in the event of public emergencies and its members are given the powers and authorities of peace officers of the state.
 
In addition to those powers specifically granted to the governor, the Louisiana Constitution enables the governor to “have other powers and perform other duties authorized by this constitution or provided by law.”
 Therefore, the Louisiana Legislature found it necessary to enact the Louisiana Homeland Security and Emergency Assistance and Disaster Act (hereinafter “Emergency Preparedness Act”)
 and the Louisiana Public Health Emergency Act.
 The Emergency Preparedness Act was the primary basis of emergency authority during Hurricane Katrina, permitting the Legislature to charge the governor with the primary responsibility of effecting its provisions by executive order, proclamation, or regulation.
 If the governor finds that a disaster or emergency has occurred or the threat thereof is imminent, he shall declare a state of disaster or emergency by executive order or proclamation.
 This order or proclamation shall “indicate the nature of the disaster or emergency, the area or areas which are or may be affected, and the conditions which have brought it about or which make possible the termination of the state of disaster or emergency.”
 A state of disaster or emergency shall terminate after a majority vote to that effect by the surviving members of either house of the legislature, or whenever the governor finds that “the threat of danger has passed or the disaster or emergency has been dealt with to the extent that the emergency conditions no longer exist” and issues an executive order or proclamation to that effect.
 Otherwise, a state of disaster or emergency terminates after thirty days unless renewed by the governor.


The Emergency Preparedness Act also provides for the parish president to declare a local state of disaster or emergency.
 The Act defines “parish president” as including a mayor-president, the mayor of New Orleans, or a police jury president.
 Identical to the statutory requirements placed on the governor under the Act, the executive order or proclamation by a parish president declaring a state of disaster or emergency is also required to indicate “the nature of the emergency, the area or areas which are or may be affected, and the conditions which brought about the disaster or emergency.”
 A local state of disaster or emergency can be terminated by executive order or proclamation by the governor, by petition of the majority of the surviving members of either house of the legislature, by a majority vote of the surviving members of the parish governing authority, or at any time when the parish president finds that “the threat of danger has been dealt with to the extent that emergency conditions no longer exist.”
 Otherwise, a local state of disaster or emergency also terminates after thirty days unless renewed by the parish president.
 Should the disaster or emergency prove to be beyond the capabilities of the local government, then the parish president shall request assistance from the governor.
 In the event that the parish president declares emergency conditions within the parish, each municipality in the parish shall provide available resources as determined to be reasonably necessary by the parish president to cope with the emergency or disaster.

Under a state of disaster or emergency, the governor has the duty and authority to “utilize all available resources of the state government and of each political subdivision of the state as reasonably necessary to cope with the disaster or emergency.”
 The parish president has a corresponding authority obviously limited to within his jurisdiction.
 Both the governor and a parish president have the authority to “direct and compel the evacuation of all or part of the population from any stricken or threatened area within the state or parish if he deems this action necessary for the preservation of life or other disaster mitigation, response, or recovery.”
 In addition to these powers, the governor and parish president shall also have the authority: to “control ingress and egress to and from a disaster area, the movement of persons within the area, and the occupancy of premises therein”; to “prescribe routes, modes of transportation, and destination in connection with evacuation”; to “suspend or limit the sale, dispensing, or transportation of alcoholic beverages, firearms, explosives, and combustibles”; and to “make provision for the availability and use of temporary emergency housing.”

Whenever a situation develops within or outside of a municipality and the mayor (or chief executive officer) of the municipality determines that immediate action is required to preserve the public peace or safety within the municipality or to provide for continued operation of municipal government, then the mayor of that municipality may undertake immediate emergency response measures to meet the situation.
 If the situation is due to a disaster or emergency, the mayor must immediately notify the parish president and advise him of the nature of the emergency and the emergency response measures being undertaken.
 Such a state of emergency shall continue until the mayor or chief executive officer finds that the threat of danger has been dealt with to the extent that emergency conditions no longer exist.
 However, such a state of emergency may be terminated “by the governor, parish president, a petition signed by a majority of the surviving members of either house of the legislature, a majority of the surviving members of the parish governing authority, or a majority of the surviving members of the municipal governing authority.”
 Should the disaster or emergency prove to be beyond the capabilities of the local government, the mayor is required to request assistance from either the state or the parish Office of Homeland Security and Emergency Preparedness.
 During such a state of emergency, a mayor, within the confines of his jurisdiction, has the same powers granted to the governor or parish president by the Emergency Preparedness Act, except that it does not confer upon the mayor any authority to control or direct the activities of any state or parish agency.

In addition to the powers conferred under the Emergency Preparedness Act, the Legislature has also granted certain emergency powers under Title 14 of the Louisiana Revised Statutes. “During times of great public crisis, disaster, rioting, catastrophe, or similar public emergency within the territorial limits of any municipality or parish, or in the event of reasonable apprehension of immediate danger thereof” the chief executive officer of any political subdivision, “upon a finding that the public safety is imperiled thereby,” may request from the governor a declaration of a state of emergency within the territorial limits of that local government.
 The district judge, district attorney, sheriff, or public safety director of the municipality may also make such a request. Following such a declaration by the governor, the chief law enforcement officer of the political subdivision affected by such a declaration may issue such orders necessary “to protect life and property and to bring the emergency situation under control. . . .”
 Such orders are limited to the following:

     (1) Establishing a curfew and prohibiting and/or controlling pedestrian and vehicular traffic, except essential emergency vehicles and personnel; 
     (2) Designating specific zones within which the occupancy and use of buildings and the ingress and egress of vehicles and persons shall be prohibited or regulated;

     (3) Regulating and closing of places of amusement and assembly;

     (4) Prohibiting the sale and distribution of alcoholic beverages;

     (5) Prohibiting and controlling the presence of persons on public streets and places;

     (6) Regulating and controlling the possession, storage, display, sale, transport and use of firearms, other dangerous weapons and ammunition;

     (7) Regulating and controlling the possession, storage, display, sale, transport and use of explosives and flammable materials and liquids, including but not limited to the closing of all wholesale and retail establishments which sell or distribute gasoline and other flammable products; 
     (8) Regulating and controlling the possession, storage, display, sale, transport and use of sound apparatus, including but not limited to public address systems, bull horns and megaphones[;] 

     (9) Prohibiting the sale or offer for sale of goods or services within the designated emergency area for value exceeding the prices ordinarily charged for comparable goods and services in the same market area at, or immediately before, the time of the state of emergency.

Such orders shall be effective from the time and in the manner prescribed, and “shall cease to be in effect five days after their promulgation or upon declaration by the governor that the state of emergency no longer exists, whichever occurs sooner.”
 The chief law enforcement officer, with the consent of the governor, may extend the effect of such orders for successive periods of no more than five days.
 The chief law enforcement officer shall have such orders published as soon as practicable through the newspaper, radio, or television.

2. The Emergency Response to Hurricane Katrina in Louisiana 

Having seen the scope of emergency powers in Louisiana, and in order to understand how the judiciary may hold a state constitutionally accountable for an emergency response, this section will illustrate the level of constitutional scrutiny, per Sterling v. Constantin, that a federal court should apply to the emergency measures taken during an emergency such as Hurricane Katrina. The measures usually taken during an emergency include curfews, mandatory evacuations, warrantless searches and seizures, and the seizure of firearms and other dangerous weapons. Such measures pose serious threats to such constitutional rights as the freedom to assemble,
 the right to travel,
 right to bear arms,
 reasonable searches and seizures,
 or the equal protection and due process of law.
 
The response to Hurricane Katrina called for both curfews and mandatory evacuations in the city of New Orleans. The mandatory evacuations following landfall, unlike those declared prior to the storm, had the legal effect of removing persons from the evacuation zone against their will.
 Under the Emergency Preparedness Act, Mayor Nagin had the authority to:

Direct and compel the evacuation of all or part of the population from any stricken or threatened area within the boundaries of the parish if he deems this action necessary. . . . [p]rescribe routes, modes of transportation, and destinations in connection with evacuation within the local government’s jurisdiction. . . . [c]ontrol ingress and egress to and from the affected area, the movement of persons within the area, and the occupancy of premises therein.”

The Mayor of New Orleans, as the chief executive of Orleans Parish, thus had the statutory authority to direct such an evacuation. Under the Sterling analysis, the evacuation order need be “conceived in good faith” and be “directly related” to resolving the domestic crisis at hand.
 The evacuation order was undoubtedly conceived in good faith and directly related to the emergency at hand, considering that eighty percent of the city was flooded and turning into a toxic public health emergency as a breeding ground for disease.
 Mayor Nagin’s evacuation order was, thus, constitutional.
 
Nevertheless, what of other measures taken during Hurricane Katrina, where the direct relation was not as apparent at first glance, how would the Sterling analysis apply to them? Take, for instance, the reports of members of the St. Tammany Parish Sheriff’s Office and NOPD conducting warrantless searches of residents’ homes and the seizing of firearms lawfully possessed by such persons during the weeks following Hurricane Katrina.
 In late September, the National Rifle Association of America filed an action to enjoin confiscation of lawful firearms without due process, discriminatory policies based on wealth, and arbitrary searches and seizures.
 The petitioners alleged that the police had gone home-to-home, evicting people from their homes and confiscating their lawfully possessed firearms at gunpoint.
 Others had weapons confiscated as they traveled throughout the city.
 The defendants denied ordering the confiscation of weapons and affirmed that neither the mayor of New Orleans nor the parish president of St. Tammany ever utilized their authority under the Emergency Preparedness Act to confiscate weapons.
 Absent the invoking of this authority, the federal district court issued the injunction and ordered the return of the firearms.
 The court did state, “[n]othing in this order shall supersede any declaration of emergency promulgated by the applicable authorities.”
 
One author has argued that the confiscation of weapons from homes would fail a process prong analysis because the Emergency Preparedness Act only gave Mayor Nagin the authority to “suspend or limit the sale, dispensing, or transportation of . . . firearms . . . .”
 However, the chief law enforcement officer of the parish or municipality had the authority to issue orders “[r]egulating and controlling the possession, storage, display, sale, transport and use of firearms, other dangerous weapons and ammunition[.]”
 Though the basic statutory construction of the Emergency Preparedness Act only allows for the confiscation of weapons that are being “sold, dispensed, or transported,”
 the broader language of Louisiana Revised Statute 14:329.6 clearly allows for such. Had the applicable authorities ordered the confiscation of firearms pursuant to either one of these statutes, such seizures would have needed to be in good faith and directly related to quelling the disorder in New Orleans in order to satisfy the standards set forth in Sterling. If the police were evacuating these houses pursuant to lawful evacuation orders and were confiscating these weapons in order to prevent them from falling prey to looting, then such actions, if ordered and performed in good faith, would have been directly related to the emergency. 
As a practical matter, law enforcement should make reasonable efforts to catalog such seizures to either return or provide just compensation for the seized weapons. This would allow the police to more soundly assert that they acted in good faith. Because of the publicity of these events, however, the Louisiana Legislature found it necessary to indicate clearly that the Emergency Preparedness Act does not authorize the seizure or confiscation of firearms from persons who are lawfully carrying or possessing them,
 unless a peace officer in the performance of his lawful duties finds it immediately necessary for the protection of his life or another’s.
 The statute further provides that the “peace officer shall return the firearm to the individual before discharging that individual unless the officer arrests that individual for engaging in criminal activity, or seizes the firearm as evidence pursuant to an investigation for the commission of a crime.”
 There is no indication that this amendment to the Emergency Preparedness Act places limitations on Louisiana Revised Statute 14:329.6. 
 In addition to the orders given by Mayor Nagin, consider also the Fox News report of Gretna police turning away evacuees trying to escape the deluge of New Orleans on the Crescent City Connection (the 3,000-foot twin bridges crossing the Mississippi River).
 The absence of litigation discovery forces a reliance on news reports on the incident. These evacuees, who as one member reported were ninety-five percent black, walked across the bridge on September 1 and were met by Gretna city police brandishing weapons and under orders from Mayor Harris not to allow anyone into the city.
 As several members attempted to inquire about the roadblock, the officers fired their weapons above the heads of the evacuees.
 The group retreated and set up encampment on the edge of the bridge.
 When they attempted to cross the next day, the police came at them in force, pointing their weapons and shouting profanities.
 The police even called in a low-hovering helicopter to assist them in their efforts. Such actions forced the evacuees to return to New Orleans.
 
While declaratory or injunctive relief was not available to these evacuees, should they file a lawsuit for deprivation of civil rights or on some other ground, Gretna officials might use the emergency situations that existed as an affirmative defense. Thus, a court evaluating this affirmative defense would first consider whether the mayor of Gretna had the statutory authority to issue such an order. As the chief executive officer of the Town of Gretna, the mayor has the authority to: 
Direct and compel the evacuation of all or part of the population from any stricken or threatened area within the boundaries of the parish if he deems this action necessary. . . . [p]rescribe routes, modes of transportation, and destinations in connection with evacuation within the local government’s jurisdiction. . . . [c]ontrol ingress and egress to and from the affected area, the movement of persons within the area, and the occupancy of premises therein.”

Thus, the mayor would satisfy the process prong of the analysis. The reasonableness prong is the difficult determination absent a clear reasoning for such orders. The issue is whether the actions of the mayor and Gretna police were “conceived in good faith” and were “directly related” to resolving the emergency at hand.
 If such actions were racially motivated, as the media seems to suggest, then the courts would not consider them to have been “conceived in good faith.”
 
V. Conclusion

Regardless of how a court might treat post-Katrina cases such as these, one of the enduring lessons of Hurricane Katrina is that it is essential to understand the constitutional prescriptions for the exercise of emergency powers before the emergency presents itself. While admittedly many mistakes were made across the board and at all levels of government, it is important to realize that much of the lawlessness and civil unrest that occurred during the aftermath of Hurricane Katrina could have been avoided had far fewer mistakes been made prior to landfall. As the response to Hurricane Katrina illustrates, in the face of one of the greatest crises this nation has had to face, the states were more than capable of exercising their emergency powers to confront the civil unrest during the aftermath of the storm. Another disaster of Hurricane Katrina’s scale would call for a federal response to assist, if not manage, the disaster response when state and local resources are overwhelmed. 
However, this does not mean that the federal government should also commandeer state police powers just to provide a more efficient response. Federalism must be respected. Therefore, in respecting the checks and balances that federalism provides, so long as a military response to a natural disaster is one that is capable of being addressed pursuant to state emergency powers, there is no reason for the federal government to impose military authority over state civil authorities in terms of law enforcement actions. Among the checks and balances of federalism is that provided by the federal judiciary in acting as a guardian of the protections afforded by the U.S. Constitution. In times of emergency, it is too often tempting to overstep constitutional bounds for the sake of political or military convenience, both at the state and federal levels of government. It is now time for this generation of Americans to answer the question of whether this nation can afford to sacrifice our constitutional protections on an altar of security.
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� Id. Under the National Response Plan (NRP) and the Department of Defense (DOD) Joint Doctrine on Homeland Security, “Military Support to Civil Authorities (MSCA) is normally provided only when local, state, and other federal resources are overwhelmed and the Lead Federal Agency (LFA) responding to an incident or natural disaster requests assistance.”  Failure of Initiative Report, supra note 6, at 39 The only exception allowed in such a case involves the military’s immediate response authority, which allows local military commanders to take such actions necessary to save lives, prevent human suffering, and mitigate great property damage during any civil emergency or attack requiring immediate action. Id. In order to initiate military assistance to a domestic emergency under the NRP, the Homeland Security Secretary would need to declare the particular event an “incident of national significance” and request DOD assistance, or such assistance could be commanded by the President.  Id.  See also Brinkley, supra note 1, at 100.


� Id. at 632.


� Id. at 632-33.


� See id. at 632. As Brinkley reports: 


The Guard had armed patrols inside and outside the Superdome. A large medical/triage station was set up with plans to transform the Arena, next door to the Superdome, into a permanent hospital . . . . On Wednesday, [the Guard’s] mandate was to keep law and order in the Superdome. [They] also had the difficult job of letting the stranded know that it might be another day before buses arrived . . . . Guardsmen ranging in age from eighteen to twenty-eight started working a series of twenty to twenty-two hour days, taking only the occasional catnap. . . .  Lieutenant Colonel Bernard McLaughlin is commanding the Guardsmen at the Superdome; he reports that the situation in the Superdome is deteriorating rapidly. The Guard must disarm those bringing in sticks, metal rods, and some tools in order to avoid them being used as weapons. Looters are flex-cuffed and turned over to the NOPD. The rules of engagement limit the Guard to self-defense only. The Guard continuously must confiscate and destroy liquor, “which is fueling much of the violence.” 


Id. at 417-21.  


� Id. at 633.


� Id. The violence in the Convention Center stemmed from gangs marking out their territory within the complex and defending it with guns looted from stores. Id. at 476. All the while, they were drinking liquor, which they also looted from stores. Id. As the frustration of the situation combined with the effects of the liquor, the result was violence between the gang members, armed robberies, and sexual assaults. Id. at 476-77. The state of lawlessness at the Convention Center was largely due to a lack of a law enforcement presence there.  See id. The LANG arrived at the Convention Center on Tuesday. Id. at 477. However, the 247-troop detail consisted of unarmed specialists in debris removal from the 769th and 527th Engineering Battalions, who made no attempt to restore order. Id. These Guardsmen abandoned the Convention Center on Thursday and that morning a SWAT team entered the Convention Center in formation and with weapons drawn. Id. To the dismay of those trapped at the Convention Center, the SWAT team was only there to retrieve the wife of a white Jefferson Parish government official and her relatives. Id. When the SWAT team left, those left behind at the Convention Center were again left to their own devices.  Id.  


� Id. at 633.


� Id. at 469.


� Id. 


� Id. 


� Id. at 633.


� Id. at 208.


� Id. at 508-12.


� Id. at 508.


� See id. at 417-21.


� Id. at 508.  It was not until Wednesday afternoon that Governor Blanco gave the executive order allowing the state to commandeer every school bus in Louisiana.  Id. at 440. In fact, many people throughout the country made their way to New Orleans to help in search and rescue, however, they were met by police and National Guardsmen stationed along most routes into the city under orders to keep out all potential looters and homeowners trying to return. Id. at 440-41. Regrettably, even uniformed rescue crews from around the country were turned away for some reason or another. Id. at 441. New Orleans was under an absolute lockdown that only the media seemed to be able to penetrate.  Id.


� Id. at 508-12.


� Brian Thevenot & Gordon Russell, RAPE. MURDER. GUNFIGHTS.,Times-Picayune (New Orleans), Sept. 26, 2005, at  A1.  


� Garrett & Tetlow, supra note 19, at 141 (citations omitted).


� Brinkley, supra note 1, at 509.


� Id. at 509-10.


� Id. at 512.


� Id.


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� Id. See also Louisiana National Guard, Task Force Pelican, Overview of Significant Events Hurricane Katrina 16, 21-22 (Nov. 28, 2005), reporting that: 


We were able to observe some evidence of vandalism and did receive several reports of thefts; there was remarkably little violent crime in the Superdome. Although there were an awful lot of rumors of crime, it was exceedingly difficult to find victims or witnesses of crime. LANG responded with immediate presence and increased foot patrols in response to all reports of crime. Most victims were the victims of theft of the property they left behind when they left their places to stand in line for food and water. LANG personnel moved the sick and weak to the aid stations or near the static security positions; we also delivered food to evacuees who were obviously unable to walk to the food distribution point . . . . From [August 29 to September 2,] 2005, the [Guard’s Special Reaction Team (SRT)] conducted operations both inside the Superdome, as well as the area outside which included the parking garage . . . . Operations consisted of roving patrols, area security, and response to reported incidents. During this time the SRT received many reports of thefts and vandalism, but were unable to locate any suspects. Additionally, the SRT received several 3rd party accounts of drug use and violence (fights, intimidation, and harassment) and responded but were unable to locate victims, eyewitnesses, or evidence of a crime . . . . From August 30 until the Superdome was emptied, evacuees reported approximately 10-12 incidents of non-violent crime . . . . Those non-violent crimes were mostly petty larceny, i.e. other evacuees were stealing personal items while the victimized evacuees were in line for food distribution or restroom breaks. Because the victimized evacuees were unable to identify the responsible parties, the following corrective actions were taken: 1) we increase[d] roving patrols, and 2) we move[d] families with small children closer to our checkpoints. On August [30,] 2005, a husband reported an incident of rape of his wife (an adult married female) . . . . The alleged rapist (black male) was taken into custody by the NOPD. This individual was released the next day by the NOPD. Once released, he was then attacked and beaten by the crowd. RRF responded and medics and civilian first responders gave the apprehended individual medical attention for non-life threatening injuries. The individual was again placed in the custody of NOPD. Throughout the entire period in which the SRT conducted operations in the Superdome, no incidents of rape, murder, or other violent crimes were reported to team members by either local law enforcement or evacuees. The SRT was the primary security force for LANG units at the Superdome, and with the exception of the above-mentioned-accounts attributes all other reports of violent incidents to hearsay, rumor and speculation.]


� Brinkley, supra note 1, at 447.


� Id. 


� Failure of Initiative Report, supra note 6, at 207.


� Unless specifically indicated as being the Louisiana National Guard or LANG, references to the National Guard means that Guardsmen from other states are included.


� Brinkley, supra note 1, at 413-14.


� Id. at 563 (citing 18 U.S.C. §1385 (2006)). (The Posse Comitatus Act states: “Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined under this title or imprisoned not more than two years, or both.”) 


� Id. at 413-15, 563. See also Jan Moller & Robert Travis Scott, Governor, White House Detail Response, Times-Picayune (New Orleans), Sept. 8, 2005, available at 2005 WLNR 14616134.


� Brinkley, supra note 1, at 415, 633.


� Id. at 633.


� Failure of Initiative Report, supra note 6, at 207.


� Brinkley, supra note 1, at 416-17, 421. Under the Emergency Management Assistant Compacts (EMAC), a direct state-to-state relationship, Louisiana and Mississippi were able to request and receive assistance from other states. Failure of Initiative Report, supra note 6, at 209. Louisiana made 451 EMAC requests, to which 29,502 National Guard troops from other states responded. Id. at 210. Over twenty-five states contributed National Guard troops to the disaster response in Louisiana.  Id. at 207. Civilian law enforcement agencies from other states also provided resources and manpower to supplement the state and local police.  Id. at 242. Federal law enforcement agencies such as the U.S. Marshall’s Service, the Federal Bureau of Investigation, the Drug Enforcement Agency, the Bureau of Tobacco, Firearms and Explosives, and others were also involved in the law enforcement response to Hurricane Katrina. Id. Their first priority was to secure the continuity of their respective operations, and then these agencies turned to assisting state and local law enforcement. Id. Most of these federal agents were deputized as state law enforcement, enabling them to fully partner with state and local police. Id. See also Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author), Colonel Edwards believes: 


[T]he National Guard Bureau did not cause the delay, the delay was the result of an EMAC requirement for each state to execute a supplemental memorandum of agreement to allow their guardsmen to exercise law enforcement authority. Those documents had to be signed by each governor. NGB (National Guard Bureau) developed and transmitted to each state a one page document. Several states attempted to negotiate over the terms of the document or insist on the text of documents they prepared. These negotiations consumed a good amount of time, and until those documents were signed. The requesting state was not obligated to pay the sending state for the use of those troops and equipment and was not required to indemnify the sending state from any claims. Thus, many sending states refused to send their troops until that matter was resolved. Ultimately, most state did agree to use the one page document prepared by NGB. However, in spite of those negotiations, the NG (National Guard) was able to deploy 35,000 troops in four days. That is rapid and historic! The first elements of the 82nd Airborne Division did not arrive until Saturday (September 3, 2005). 


Id.


� Brinkley, supra note 1, at 416.


� Id. at 416-17, 421.


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� Brinkley, supra note 1, at 634-35. Around 11:00 p.m., Houston officials announced that the Astrodome was filled to workable capacity and evacuees were being sent to other shelters in Texas. Id. at 635. On Friday, Houston opened the Reliant Center to accept another 11,000 evacuees from the disaster zone. Id. at 636.


� Id. at 634.


� Id.


� Id.


� Id. at 457.  See also id. at 463, stating “[m]uch of Interstate 10 that passes through the City of New Orleans is an elevated expressway running in an east-west direction.”  


� Id. at 463.


� Id. at 508, 634.


� Id. at 526-27.


� Id. 


� Id. 


� Id. at 635-36.


� Id.  See also Louisiana National Guard, Task Force Pelican, Overview of Significant Events Hurricane Katrina 23-24 (Nov. 28, 2005), stating:  


On the morning of September 2nd, a combined force of police officers (approximately 250 police officers from the NOPD, LSP and other agencies) and guardsmen (approximately 1,000 from five states) conducted an operation to bring relief to the citizens who were gathered at the Morial Convention Center. Within hours of receipt of mission the relief column was staged at Poydras and Loyola where LANG leadership coordinated a response plan with NOPD leadership. At 12 noon, a force of 1000 National Guardsmen (LA, TX, OK, NV, AR) moved toward the Convention Center in support of NOPD (many of these National Guardsmen from other states had arrived in Louisiana within the previous eight hours). By 1230 the Convention Center was secured and relief operations began (food, water, medical support and medical evacuation). Medical evacuation continued the next day and at 10:00 A.M. the evacuation of the general population began via FEMA buses and DOTD ferry. Evacuation was completed by 1800 with a total of 19,000 citizens were evacuated (2,000 via ferry, 14,000 via bus and 3,000 medical patients via helicopter). At approximately 2200 the LANG completed the mission and turned the Convention Center over to the civil authorities.


� Brinkley, supra note 1, at 635-36.


� Id.


� Id.


� Id. at 562-69, 636.


� Id.


� Id.


� Failure of Initiative Report, supra note 6, at 206-07.


� Id.


� Michael Eric Dyson, Come Hell or High Water: Hurricane Katrina and the Color of Disaster, 100-107 (Basic Civitas Books 2006).


� Brinkley, supra note 1, at 636-37.


� See id. at 569.


� Id. at 565.


� Id. at 637.


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� Brinkley, supra note 1, at 637.


� Id.


� Id. 


� Id. at 637. See also Louisiana National Guard, Task Force Pelican, Overview of Significant Events Hurricane Katrina 22 (Nov. 28, 2005), stating that: 


Once the superdome was evacuated, NOPD [and] LANG conducted a thorough search of the facility to ensure no one was left behind and to document[and/or] recover any dead bodies. None were found. The reported death total at the dome was six. None of these people were killed. One person jumped from the upper deck and committed suicide. The five others died from various natural causes.


� Brinkley, supra note 1, at 637. 


� See discussion, infra Part II(D).


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� Home Bldg & Loan Ass’n v. Blaisdell, 290 U.S. 398, 437 (1934); see also Manigault v. Springs, 199 U.S. 473, 481 (1905). In Universal Interpretive Shuttle Corp. v. Wash. Metro. Area Transit Comm’n, 393 U.S. 186, 192 n.5 (1968) (quoting Munn v. Illinois, 94 U.S. 113, 145 (1877)), the Supreme Court observed that a state’s police power “is a vague one which ‘embraces an almost infinite variety of subjects.’” In Nebbia v. People of State of New York, 291 U.S. 502, 524 (1934), the Supreme Court stated:


	[The police powers of a State] are nothing more or less than the powers of government inherent in every sovereignty to the extent of its dominions. And whether a State passes a quarantine law, or a law to punish offenses, or to establish courts of justice, or requiring certain instruments to be recorded, or to regulate commerce within its own limits, in every case it exercises the same power; that is to say, the power of sovereignty, the power to govern men and things within the limits of its dominion. It is by virtue of this power that it legislates; and its authority to make regulations of commerce is as absolute power to pass health laws, except in so far as it has been restricted by the constitution of the United States.


� See generally Part V., The Exercise of Emergency Powers in Developments in the Law, The National Security Interest and Civil Liberties, 85 Harv. L. Rev. 1284, 1285 (1972).


� Charles Fairman, The Law of Martial Rule 47 (2nd ed., Callaghan & Company 1943).  See also Major Kirk L. Davies, The Imposition of Martial Law in the United States, 49 A.F. L.Rev. 67, 112 (2000) (Letter from Jefferson, 20 Sept. 1810, reprinted in 11 The Works of Thomas Jefferson 146, 148-49 (P. Ford ed. 1905), stating:


A strict observance of the written laws is doubtless one of the high duties of a good citizen, but it is not the highest. The laws of necessity, of self-preservation, of saving our country when in danger, are of higher obligation. To lose our country by a scrupulous adherence to written law, would be to lose the law itself, with life, liberty, property and all those who are enjoying them with us; thus absurdly sacrificing the end to the means . . . . The officer who is called to act on this superior ground, does indeed risk himself on the justice of the controlling powers of the Constitution, and his station makes it his duty to incur that risk . . . . The line of discrimination between cases may be difficult; but the good officer is bound to draw it at his own peril, and throw himself on the justice of his country and the rectitude of his motives.


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� Jules Lobel, Emergency Power and the Decline of Liberalism, 98 Yale L. J. 1385, 1390 (1989).


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007).


� Black’s Law Dictionary 1752 (8th ed. 1999).


� Developments in the Law, supra note 159, at 1286.  See also Mitchell v. Harmony, 54 U.S. 115, 134 -35 (1851), providing: 


It is impossible to define the particular circumstances of danger or necessity in which this power may be lawfully exercised. Every case must depend on its own circumstances. It is the emergency that gives the right, and the emergency must be shown to exist before the taking (of property) can be justified. In deciding upon this necessity, however, the state of the facts, as they appeared to the officer at the time he acted, must govern the decision; for he must necessarily act upon the information of others as well as his own observation. And if, with such information as he had a right to rely upon, there is reasonable ground for believing that the peril is immediate and menacing, or the necessity urgent, he is justified in acting upon it; and the discovery afterwards that it was false or erroneous, will not make him a trespasser. But it is not sufficient to show that he exercised an honest judgment, and took the property to promote the public service; he must show by proof the nature and character of the emergency, such as he had reasonable grounds to believe it to be, and it is then for a jury to say, whether it was so pressing as not to admit of delay; and the occasion such, according to the information upon which he acted, that private rights must for the time give way to the common and public good.


� George M. Dennison, Martial Law: The Development of a Theory of Emergency Powers, 1776-1861, 18 Am. J. Legal Hist. 52 (1974).  See also 2 William Blackstone, Commentaries *413-14 (1765). Sir William Blackstone described martial law as being:


[B]uilt upon no settled principles, but is entirely arbitrary in its decisions, [it] is, as Sir Matthew Hale observes, in truth and reality no law, but something indulged rather than allowed as a law. The necessity of order and discipline in an army is the only thing which can give it countenance; and therefore it ought not to be permitted in time of peace, when the king’s courts are open for all persons to receive justice according to the laws of the land.


2 William Blackstone, Commentaries *413-14 (1765). 


� Ex parte Milligan, 71 U.S. (4 Wall.) 2, 141-42 (1866) (Chase, C.J. dissenting) (stating military law can be “exercised both in time of war and peace.”). See also Robert Stanley Rankin, The Constitutional Basis of Martial Law, 13 Const. Rev. 75 (1929).


� Ex parte Milligan, 71 U.S. (4 Wall.) 2, 141-42 (1866) (Chase, C.J. dissenting) (stating military government can be “exercised in time of foreign war without the boundaries of the United States, or in time of rebellion and civil war within states or districts occupied by rebels treated as belligerents”). 


� Id. (stating martial law can be “exercised in time of invasion or insurrection within the limits of the United States, or during rebellion within the limits of states maintaining adhesion to the National Government, when the public danger requires its exercise”) 


� Id.


� Id.


� Davies, supra note 160, at 85-87; see also 2 William Blackstone, Commentaries *413-14 (1765);  Fairman, supra note 160 (Charles Fairman preferred to use the term martial rule rather than give the impression that martial law is a distinct body of law).


�  Davies, supra note 160, at 87.


� Frederick Bernays Wiener, A Practical Manual of Martial Law 16 (Military Serv. Publ’g Co. 1940); see also 32 C.F.R. §501.4 (2007).


� Weiner, supra note 174, at 16.


� Id. at 15.


� Rankin, supra note 167, at 75.


� Id. at 76-77.


� Id. 


� William Whiting, War Powers under the Constitution of the United States: Military Arrests, Reconstruction, and Military Government.  Also, Now First Published, War Claims of Aliens.  With Notes on the Acts of the Executive and Legislative Departments During our Civil War, and a Collection of Cases Decided in the National Courts. 166 (Law Book Exchange, Ltd. 2002) (1871). The drastic military response to the dark days of the American Civil War begged for a discussion on the constitutional parameters of martial law, a discussion that the courts had only skirted around thus far. See generally Stephen I. Vladeck, Emergency Power and the Militia Acts, 114 Yale L.J. 149, 182 (2004); see also Dennison, supra note 166, generally. Advocating the position of the Executive Department was William Whiting, who was named solicitor of special counsel for the War Department in November of 1862. Whiting, supra, at 159. He was charged with the duty to instruct the counsel of accused persons brought before the various military commissions on the authority of military arrests in times of war. Id. During the winter and spring of 1862-63, Solicitor Whiting compiled essays on the subject, which were later published and distributed by order of the Secretary of War. Id. at 160. The source provided in this footnote is a later publication of these essays.


� Id. at 166-67.


� Id. at 167. Whiting states: 


When the law of force is appealed to, force must be sufficiently untrammeled to be effectual. Military power must not be restrained from reaching the public enemy in all localities, under all disguises. In war there should be no asylum for treason. The aegis of law should not cover a traitor . . . . The purposes for which war is carried on may and must be accomplished. If it is justifiable to commence and continue war, then it is justifiable to extend the operations of war until they shall have completely attained the end for which it was commenced, by the use of all means employed in accordance with the rules of civilized warfare. And among those means none are more familiar or more essential than that of capturing, or arresting, and confining the enemy. Necessity arbitrates the rights and the methods of war. Whatever hostile military act is essential to public safety in civil war is lawful.


Id.


� Id. at 168-69.


� Id. at 169.


� See Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866).


� Id. at 107-08.


� Id. at 107-08.


� Davies, supra note 160, at 100. The Court in Ex parte Milligan stated:


Martial law cannot arise from a threatened invasion. The necessity must be actual and present; the invasion real, such as effectually closes the courts and deposes the civil administration . . . . It follows . . . that there are occasions when martial rule can be properly applied. If, in foreign invasion or civil war, the courts are actually closed, and it is impossible to administer criminal justice according to law, then, on the theatre of active military operations, where war really prevails, there is a necessity to furnish a substitute for the civil authority, thus overthrown, to preserve the safety of the army and society; and as no power is left but the military, it is allowed to govern by martial rule until the laws can have their free course. As necessity creates the rule, so it limits its duration; for, if this government is continued after the courts are reinstated, it is a gross usurpation of power. Martial rule can never exist where the courts are open, and in the proper and unobstructed exercise of their jurisdiction. It is confined to the locality of actual war.


Ex parte Milligan, 71 U.S. (4 Wall.) at 127.


� Vladeck, supra note 180, at 182.


� Milligan, 71 U.S. (4 Wall.) at 132-42 (Chase, C.J., dissenting).


� Id. at 141.  Justice Davis, writing for the majority, stated:


The Constitution of the United States is a law for rulers and people, equally in war and in peace, and covers with the shield of its protection all classes of men, at all times, and under all circumstances.  No doctrine, involving more pernicious consequences, was ever invented by the wit of man than that any of its provisions can be suspended during any of the great exigencies of government. Such a doctrine leads directly to anarchy or despotism, but the theory of necessity on which it is based is false; for the government, within the Constitution, has all the powers granted to it, which are necessary to preserve its existence; as has been happily proved by the result of the great effort (the Civil War) to throw off its just authority.


Id. at 120-21 (majority opinion).


� Milligan, 71 U.S. (4 Wall.) at 140 (Chase, C.J., dissenting).


� See id. at 123-24, 140.


� Rankin, supra note 167, at 76-77.


� Id. at 77.


� Id. at 80.


� Milligan, 71 U.S. (4 Wall.) at 121-22 (majority opinion).


� Rankin, supra note 167, at 81.


� Id. at 84.


� For purposes of this article, “civil law” refers to that body of law that is legally binding on civilians and the public at large. This is in sharp distinction to “military law,” which refers to that body of law applicable to military personnel.


� Milligan, 71 U.S. (4 Wall.) at 127.


� Rankin, supra note 167, at 81.


� Nathan Canestaro, Homeland Defense: Another Nail in the Coffin for Posse Comitatus, 12 Wash. U. J.L. & Pol’y 99, 102 (2003).


� Id. at 101-10.


� Id. at 104-05.  In 1780, after rioters in London overwhelmed the city’s posse comitatus and stormed the city’s courts and prisons, the king ordered the army to dispel the rioters and reestablish order.  Id.  When Parliament reconvened and began to debate the king’s actions, Lord Mansfield defended royal initiative in this affair by arguing that the king was merely calling on these soldiers, as private citizens, to fulfill the duties of the posse comitatus. Id.


� Id. at 105.


� Id. at 111; see also 6 Op. Att’y. Gen. 466, 473 (1854). 


� Gary Felicetti & John Luce, The Posse Comitatus Act: Setting the Record Straight on 124 Years of Mischief and Misunderstanding Before Any More Damage Is Done, 175 Mil. L.Rev. 86, 97-100 (2003).  Cushing argues: 


The posse comitatus to aid the officer of the law in the execution of his duty is in the service of the Government, not in the service of the individual who sues out the process of the law to have the justice of the nation administered to him, which administration is of the duty of the Government. To guard against violence by wrongheaded, misguided, disloyal citizens, or by foreign force, is an important obligation of every Government,--the grand purpose and consideration, indeed, for which it is instituted. . . . These considerations apply as well to the military as to the civil force employed; for the posse comitatus comprises every person in the district or county above the age of fifteen years . . . whatever may be their occupation, militia, soldiers, marines, all of whom are alike bound to obey the commands of a sheriff or marshal. The fact that they are organized as military bodies, under the immediate command of their own officers, does not in any wise affect their legal character. They are still the posse comitatus.


6 Op. Att’y. Gen. 466, 473 (1854).


� 9 Op. Att’y. Gen. 516, 522-23 (1860). Black argues: 


To compel obedience to [the civil law] the courts have the authority to punish all who obstruct their regular administration, and the marshals and their deputies have the same powers as sheriffs and their deputies in the several States in executing the laws of the States. These are the ordinary means provided for the execution of the laws, and the whole spirit of our system is opposed to the employment of any other, except in cases of extreme necessity, arising out of great and unusual combinations against them. Their agency must continue to be used until their incapacity to cope with the power opposed to them shall be plainly demonstrated. It is only upon clear evidence to that effect that a military force can be called into the field. Even then, its operations must be purely defensive. It can suppress only such combinations as are found directly opposing the laws and obstructing the execution thereof. It can do no more than what might and ought to be done by a civil posse, if a civil posse could be raised large enough to meet the same opposition. On such occasions especially, the military power must be kept in strict subordination to the civil authority, since it is only in aid of the latter that the former can act at all . . . . We are, therefore, obliged to consider what can be done in case we have no courts to issue judicial process, and no ministerial officers to execute it. In that event, troops would certainly be out of place, and their use wholly illegal. If they are sent to aid the courts and marshals, there must be courts and marshals to be aided. Without the exercise of those functions which belong exclusively to the civil service, the laws cannot be executed in any event, no matter what may be the physical strength which the Government has at its command. Under such circumstances, to send a military force into any State, with orders to act against the people, would be simply making war upon them.


Id. See also Canestaro, supra note 203, at 111.


� Posse Comitatus Act of 1878, 20 Stat. 145, 152; see also Revised Statutes of the United States (2d ed. 1878).  


� Sean J. Kealy, Reexamining the Posse Comitatus Act: Toward a Right to Civil Law Enforcement, 21 Yale L. & Pol’y Rev. 383, n. 86 (2003).


� 18 U.S.C. § 1385 (2006). In November 2005, in response to growing concern with illegal immigration across national borders, Congressman Hostettler proposed H. R. 4240 to amend the Immigration and Nationality Act, and the Posse Comitatus Act to strengthen the enforcement of the immigration laws and other purposes. Secure America Act of 2005, H.R. 4240, 109th Cong. (2005).  Section 5 of the proposed bill would amend the PCA (18 U.S.C. §1385) “by inserting after 'execute the laws' the following: 'other than at or near a border of the United States in order to prevent aliens not permitted by law to enter the United States, [and] terrorists, and drug smugglers from entering the United States'.” H.R. 4240, 109th Cong. § 5 (2005). The bill was referred to the House Subcommittee on Immigration, Border Security, and Claims. of the House Judiciary Committee, and the House Committee on Homeland Security, and is the last action taken on the bill as of the writing of this article. See H.R. 4240, 109th Cong. (referred to Subcomm. on Immigration, Border Security, and Claims, Feb. 6, 2006).


� Linda J. Demaine & Brian Rosen, Process Dangers of Military Involvement in Civil Law Enforcement: Rectifying the Posse Comitatus Act, 9 N.Y.U. J. Legis. & Pub. Pol’y 167, 174-80 (2005-2006); see also Cooperation with Civilian Law Enforcement Officials, Dep’t of the Navy SECNAV Instruction, SECNAVINST 5820.7B, at 3-4, (Mar. 28, 1988).


 � Demaine & Rosen, supra note 213, at 176-77.


� Id.


� Id.


� Id. at 178.


� Id. at 180.


� Id. at 223.


� Id. at 185-88.


� Id. at 185. Active military activities are deemed to violate the PCA, while passive military activities do not violate the PCA. Id. at 185. Active military activities include “arrests, seizures of evidence, searches of persons and buildings, investigation of crimes, interviews of witnesses, and the pursuit of escaped civilian prisoners.” Id. Passive military activities include tactical or logistical advice given to civil law enforcement, deliveries of military equipment, training of civil law enforcement, and even aerial reconnaissance. Id.  The “active versus passive test” has been criticized for failing to provide clear guidance for borderline cases.  Id. 


� Id. at 185-86. Pervasive military activities are deemed to violate the PCA, while non-pervasive military activities do not violate the PCA. A pervasive military activity is one that is substantially interwoven with the activities of civil law enforcement. Id. This test has been criticized as being overly vague.  Id.


� Id. at 186.  Regulatory activities are those that control or directs, proscriptive activities are those that prohibit or condemn, and compulsory activities are those that exert coercive force.  Id.


� Id. at 187.


� Id. at 192-93. Demaine & Rosen note: 


While the first and second inquiries focus, respectively, on the nature of the situation and the activity, the third inquiry considers both the situation and the activity. For a PCA exception to permit an activity that the PCA would otherwise prohibit, the situation must be one to which a PCA exception applies, and the activity must be permitted or at least not prohibited by the exception.


Id. at 193.


� Id. at 193-94.


� Id.


� 10 U.S.C. § 331 (2006) (sections 331-335 were originally enacted as the Insurrection Act of 1807, ch. 39, 2 Stat. 443).


� 10 U.S.C. § 332 (2006) (prior versions include the Suppression of the Rebellion Act of 1861, ch. 25, §1, 12 Stat. 281).


� 10 U.S.C. § 333 (2006) (prior versions include the Act of July 17, 1862, titled An Act to amend the Act calling forth the Militia to execute the Laws of the Union, suppress Insurrections, and repel Invasions, ch. 201, § 5, 12 Stat. 597, 598).  In October of 2006, in response to the aftermath of Hurricane Katrina, Congress expanded the scope of 10 U.S.C. § 333 in the John Warner Defense Authorization Act for Fiscal Year 2007.  Pub. L. No. H. R. 512.2.


� 10 U.S.C. § 333 (2006). 


� Id. 


� Id. 


� Defense Authorization Act of 1981, Pub.L. 97-86, Title IX, § 905(a)(1), 95 Stat. 1115 (1981), and amended Pub. L. 100-456, Div. A, Title XI, § 1104(a), 102 Stat. 2043 (1988); 18 U.S.C. § 831 (2006); and 10 U.S.C. §§371-380 (2006).


� Homeland Security Act of 2002, Pub. L. No. 107-296, § 886, 116 Stat. 2135, 2248 (2002).


� William C. Banks, The Normalization of Homeland Security after September 11: The Role of the Military in Counterterrorism Preparedness and Response, 64 La. L. Rev. 735, 770-71 (2004).


� Canestaro, supra note 203, at 99-101.


� Felicetti & Luce, supra note 208, at 163-64. 


� Id. 


� Demaine & Rosen, supra note 213, at 203-11.


� Id. at 203-05.


� Id. at 203. Demaine and Rosen stated: 


Department of Defense Directive (DoDD) 5525.5 § E4.1.2.1 lists five specific military purposes that permit incidental enforcement of the civil law: investigating violations of the Uniform Code of Military Justice (UCMJ); investigating violations of other rules and regulations that are likely to lead to military administrative proceedings; maintaining law and order on a military installation; protecting classified military information or equipment; and protecting Defense Department personnel, equipment, and official guests. The courts have generally considered the following to be legitimate military purposes in addition to those listed in the DoDD: investigation of drug possession and distribution by military personnel of persons; protection and recovery of stolen military equipment, protection of persons on military bases, and on-base enforcement of the civil law.


Id. at 204.


� Id.


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� Demaine & Rosen, supra note 213, at 210.  The Code of Federal Regulations maintains that “[t]he protection of life and property and the maintenance of law and order within the territorial jurisdiction of any State are the primary responsibility of State and local civil authorities.”  C.F.R. § 501.1(a) (1969). However, federal armed forces may generally be committed under the following circumstances: “(1) after State and local civil authorities have utilized all of their forces and are unable to control the situation, or (2) when the situation is beyond the capabilities of State or local civil authorities, or (3) when State and local civil authorities will not take appropriate action.”  32 C.F.R. § 501.1(a) (1969).  Any persons not normally subject to military law (i.e., the Uniform Code of Military Justice) that is taken into custody by the military are to “be turned over, as soon as possible, to the civil authorities.”  32 C.F.R. § 501.1(c) (1969).  The military is prohibited under these regulations from operating temporary confinement or detention facilities, unless local facilities under the control of local and “State governments and the U.S. Department of Justice cannot accommodate the number of persons apprehended or detained.”  Id. 


� Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).  In Youngstown, the Supreme Court considered whether President Truman was acting within his constitutional powers when he issued an executive order directing the Secretary of Commerce to take possession of and operate most of the Nation’s steel mills. Id. at 582-85. Truman argued that such action was necessary to avert a national catastrophe while the country was engaged in the Korean War and that he had the authority as commander-in-chief and chief executive to give such an order. Id. The steel mills, however, argued that it amounted to presidential law-making. Id. The Court agreed with the steel mills and held that the president’s action amounted to law-making and was therefore an unconstitutional extension of executive powers. Id. at 588-89.


� Demaine & Rosen, supra note 213, at 203-11.


� Youngstown, 343 U.S. at 635-38.  The Court stated: 


1. When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right plus all that Congress can delegate. In these circumstances, and in these only, may he be said (for what it may be worth), to personify the federal sovereignty. If his act is held unconstitutional under these circumstances, it usually means that the Federal Government as an undivided whole lacks power. A seizure executed by the President pursuant to an Act of Congress would be supported by the strongest of presumptions and the widest latitude of judicial interpretation, and the burden of persuasion would rest heavily upon any who might attack it . . . . 2. When the President acts in absence of either a congressional grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain. Therefore, congressional inertia, indifference or quiescence may sometimes, at least as a practical matter, enable, if not invite, measures on independent presidential responsibility. In this area, any actual test of power is likely to depend on the imperatives of events and contemporary imponderables rather than on abstract theories of law. . . . 3. When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter. Courts can sustain exclusive Presidential control in such a case only be disabling the Congress from acting upon the subject. Presidential claim to a power at once so conclusive and preclusive must be scrutinized with caution, for what is at stake is the equilibrium established by our constitutional system.


Id.


� Dames & Moore v. Regan, 453 U.S. 654 (1981).  Writing for the Court, Chief Justice William Rehnquist noted: 


Justice Jackson in his concurring opinion in Youngstown . . . which both parties agree brings together as much combination of analysis and common sense as there is in this area, focused not on the ‘plenary and exclusive power of the President’ but rather responded to a claim of virtually unlimited powers for the Executive by noting: ‘The example of such unlimited executive power that must have most impressed the forefathers was the prerogative exercised by George III, and the description of its evils in the Declaration of Independence leads me to doubt that they were creating their new Executive in his image.’  


Id. at 661-62.


� Youngstown, 343 U.S. at 635-38; see also Vladeck, supra note 180, at 191-92.


� The American federalist system refers to that relationship between the federal government and the various state governments.


� Keller v. United States, 213 U.S. 138, 144-45 (1909).  The Court held: 


‘In the American constitutional system . . . the power to establish the ordinary regulations of police has been left with the individual states, and cannot be assumed by the national government. . . . While it is confessedly difficult to mark the precise boundaries of that power, or to indicate, by any general rule, the exact limitations which the states must observe in its exercise, the existence of such a power in the states has been uniformly recognized in this court. . . . It is embraced in what Mr. Chief Justice Marshall, in Gibbons v. Ogden, calls the immense mass of legislation which can be most advantageously exercised by the states, and over which the national authorities cannot assume supervision or control.’. . . ‘This government is acknowledged by all to be one of enumerated powers . . . we are not at liberty to add one jot of power to the national government beyond what the people have granted by the Constitution.’


Id.


� U.S. Const. art. I, § 8, cl. 18.


� U.S. Const. art. II, § 3.


� U.S. Const. amend. X.


� Bd. of Comm’rs v. Dept. of Natural Res., 496 So. 2d 281, 286 (La. 1986).


� Joseph Story, A Familiar Exposition of the Constitution of the United States 266 (Law Book Exchange, Ltd. 2002) (1865). 


� Bd. of Comm’rs, 496 So. 2d at 286. 


� Demaine & Rosen, supra note 213, at 238-39.


� Id.


� Brinkley, supra note 1, at 569.


� 10 U.S.C. § 331 (2006).


� 10 U.S.C. § 332 (2006).


� Banks, supra note 236, at 747.


� Id.


� 77 C.J.S. Riot § 36 (2006).


� Id.


� See Failure of Initiative Report, supra note 6, at 247-48.  The Report states: 


According to state officials, rumors and reports of people shooting at helicopters were difficult to substantiate at the time. But in the end, there were no bullet holes found in any helicopters. Again, people firing into the air may have been the origin of this rumor. Other reports of people shooting at helicopters taking patients to hospitals were never verified, nor were stories of two babies found with their throats slit in Convention Center bathrooms or of the man who heard a rape victim scream, ran outside for help, and was shot and killed by troops. State law enforcement officials expressed frustration over media reports of crime. Many of these officials said the media greatly exaggerated reports of crime and lawlessness. They said any reports from the Superdome and Convention Center were generally difficult to substantiate. Few crime victims ever came forward to the police. Without an official complaint, victim, or eye witness, it was nearly impossible for the police to assess the credibility of rumors or conduct an investigation.


Id. at 247-48.


� See 10 U.S.C. § 332 (2006).


� John Warner National Defense Authorization Act for Fiscal Year 2007, Pub. L No. 109-364 § 1076, 120 Stat. 2404-2405 (2006).


� Id. 


� Id.


� See Bill Walsh, Plan Would Let President Take Control in Disasters; Proposal May Be Seen As Slap at Blanco, Times-Picayune (New Orleans), Oct. 22, 2005, at 2, available at 2005 WLNR 17116403; Editorial, Leave Guard in State Hands, The Advocate (Baton Rouge), Aug. 11, 2006, at B8, available at 2006 WLNR 13925228; Bruce Alpert & Bill Walsh, On the Hill: News from the Louisiana Delegation in the Nation’s Capital, Times-Picayune (New Orleans), Aug. 20, 2006, at 18, available at 2006 WLNR 14425776; Gerard Shields, Blanco Joins Push to Keep Guard, The Advocate (Baton Rouge), Aug. 21, 2006, at B7, available at 2006 WLNR 14478545; Gerard Shields, Governors Question Law on Guard, The Advocate (Baton Rouge), Nov. 4, 2006, at A1, available at 2006 WLNR 19188006.


� U.S. Const. art. I, § 8, cl. 15.


� Vladeck, supra note 180, at 156-158.	


� U.S. Const. art. I, § 8, cls. 11, 18; art. II, § 8, cl. 15.


� U.S. Const. art. VI, § 2.


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� See discussion, supra Part II(A).


� Written Communication with Colonel Jules D. Edwards, III, State Judge Advocate, Louisiana National Guard, in Lafayette, La. (Jan. 20, 2007) (on file with author).


� See discussion, infra Part IV(A).


� Jason Collins Weida, A Republic of Emergencies: Martial Law in American Jurisprudence, 36 Conn. L.Rev. 1397, n. 207 (2004); see also Mo. Const. art. 1, § 24 (“[t]hat the military shall be always in strict subordination to the civil power; that no soldier shall be quartered in any house without the consent of the owner in time of peace, nor in time of war, except as prescribed by law.”); Mt. Code Ann. §§ 10-1-106 (“[w]hen the militia is employed in aid of civil authority, the governor may by proclamation declare any part of a county or municipality in which troops are serving to be subject to martial rule.”).


� Alaska Const. art. 3, §§ 19-20 (“[t]he governor is commander-in-chief of the armed forces of the State. He may call out these forces to execute the laws, suppress or prevent insurrection or lawless violence, or repel invasion. . . . The governor may proclaim martial law when the public safety requires it in case of rebellion or actual or imminent invasion. Martial law shall not continue for longer than twenty days without the approval of a majority of the members of the legislature in joint session.”); R.I. Const. art. 1, §18 (“[s]ubordination of military to civil authority -- Martial law. -- The military shall be held in strict subordination to the civil authority. And the law martial shall be used and exercised in such cases only as occasion shall neccessarily require.”); R.I. Const. art. 9, § 3 (“[c]aptain general and commander in chief of military and navy. -- The governor shall be captain general and commander in chief of the military and naval forces of this state, except when they shall be called into the service of the United States.”); R.I. Gen. Laws §30-2-5 (1956) (“[i]n case of war, invasion, rebellion, insurrection, riot, tumult, public calamity or catastrophe, or other emergency, or imminent danger thereof, or resistance to the laws of this state or the United States, the governor may, if in his or her judgment the maintenance of law and order and the protection of person and property will thereby be promoted, by proclamation, declare the state or any part thereof to be under martial law.”).


� Mass. Const. pt. 1, art. 28 (“[n]o person can in any case be subject to law-martial, or to any penalties or pains, by virtue of that law, except those employed in the army or navy, and except the militia in actual service, but by authority of the legislature.”); N.H. Const. pt. 1, art. 34 (“[n]o person can, in any case, be subjected to law martial, or to any pains or penalties by virtue of that law, except those employed in the army or navy, and except the militia in actual service, but by authority of the legislature.”); S.C. Const. art. 1, § 21 (“[n]o person shall in any case be subject to martial law or to any pains or penalties by virtue of that law, except those employed in the armed forces of the United States, and except the militia in actual service, but by the authority of the General Assembly.”); S.C. Code Ann. §§ 1-3-410 (1976) (“[t]he Governor may take such measures and do all and every act and thing which he may deem necessary in order to prevent violence or threats of violence to the person or property of citizens of the State and to maintain peace, tranquility and good order in the State, and in any political subdivision thereof, and in any particular area of the State designated by him.”).


� Md. Const. Decl. of Rights, art. 32 (“[t]hat no person except regular soldiers, marines, and mariners in the service of this State, or militia, when in actual service, ought, in any case, to be subject to, or punishable by Martial Law.”); Tenn. Const. art. 1, § 25 (“[t]hat no citizen of this state, except such as are employed in the army of the United States, or militia in actual service, shall be subjected to punishment under the martial or military law. That martial law, in the sense of the unrestricted power of military officers, or others, to dispose of the persons, liberties or property of the citizen, is inconsistent with the principles of free government, and is not confided to any department of the government of this state.”); Vt. Const. ch. 1, art. 17 (“[t]hat no person in this state can in any case be subjected to law martial, or to any penalties or pains by virtue of that law except those employed in the army, and the militia in actual service.”).


� Weida, supra note 282, at 1422.


� Id. at 1423.


� Id.


� Id. at 1424 (citations omitted).


� Id. (citations omitted).


� See Ala. Const. art. XV, § 272; Ala. Code 1975 §§ 31-2-52, 32-2-51 (1936); Fla. Const. art. 1, § 7; art. 4, §. 1; Fla. Stat. Ann. §§ 250.03 (1921), 250.06 (1921), 250.10 (1921), 252.36 (1974); La. Const. art. 4, §5(A), (J); La. Rev. Stat. Ann. 29:7 (1974),,7.1 (1992); Miss. Const. art. 5, § 119; art. 9, § 217; Miss. Code Ann. § 33-3-1 (1966); Tex. Const. art. 4, § 7; government, Tex. Code Ann. §§ 418.015, 431.002 (Vernon 2006).


� A discussion on how to challenge state emergency action in federal or state court is beyond the scope of this article. In addition, a discussion of sovereign immunity and the liability of state actors is also beyond the scope of this article. The reader should take note of these issues, however, in furthering their research in this area of the law. On the issue of state sovereign immunity, see U.S. Const. amend. XI (prohibiting suits against a State or a State agency as nominal defendants); Atascadero State Hospital v. Scanlon, 473 U.S. 234 (1985), superseded by statute, Rehabilitation Act Amends. of 1981, 28 U.S.C. § 1003 (congressional abrogation of state sovereign immunity is permissible pursuant to U.S. Const. amend. XIV, §5); Ex parte Young, 209 U.S. 123 (1908) (suit against a state officer not prohibited under the Eleventh Amendment because a State has no power to impart to him immunity for unconstitutional actions); Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996) (Ex parte Young exception to sovereign immunity does not extend to a right created statutorily by Congress).


� Sterling v. Constantin, 287 U.S. 378, 398 (1932).


� Id. at 387-89.


� Id. at 403-04.	


� Michael Cook, “Get Out Now or Risk Being Taken Out By Force”: Judicial Review of State Government Emergency Power Following a Natural Disaster, 57 Case W. Res. L. Rev. 265, 268-69 (2006). See also Samuel Issacharoff & Richard H. Pildes, Emergency Contexts Without Emergency Powers: The United States’ Constitutional Approach to Rights During Wartime, 2 Int’l J. Const. L. 296 (2004).


� Cook, supra at 283.


� Id.


� Id. (citations omitted).


� Home Building & Loan Ass’n v. Blaisdell, 290 U.S. 398 (1934).


� Sterling v. Constantin, 287 U.S. 378, 396 (1932).


� Id. at 399. 


� Id.


� Id. 


� Id. at 399-400.


� Id. at 400.


� La. Const. art.12, §2.  As Professor Lee Hargrave notes, this section originated in the Louisiana Constitution of 1868, which was adopted by delegates to a convention called by the U.S. Army pursuant to the Reconstruction Acts following the Civil War. Lee Hargrave, The Louisiana State Constitution: A Reference Guide 186 (Greenwood Press 1991). See also Barataria Land Co. v. La. Meadows Co., 70 So. 423 (La. 1915), where the Governor declared martial law in a parish where in his belief a state of insurrection existed. However, the question of whether the duties and functions of a state district court could be suspended in a parish where martial law was in effect became moot when the governor requested that the district court continue to discharge its duties. Barataria Land Co., 70 So. at 432. Thus, there has been no pronouncement from the Louisiana Supreme Court regarding the constitutionality of martial law.


� La. Const. art. 4, § 5(A) (“[t]he governor shall be the chief executive officer of the state. He shall faithfully support the constitution and laws of the state and of the United States and shall see that the laws are faithfully executed . . . .”). Id.;  La. Const. art. 4, §5(J)  (“[t]he governor shall be commander-in-chief of the armed forces of the state, except when they are called into service of the federal government. He may call out these forces to preserve law and order, to suppress insurrection, to repel invasion, or in other times of emergency.”);  La. Const. art. 4, §5(K) (“[t]he governor shall have other powers and perform other duties authorized by this constitution or provided by law.”).  See also La. Rev. Stat. Ann. § 29:2 (2007), stating “[t]he governor of the state, by virtue of his office, shall be the commander in chief of the militia of the state.”


� La. Const. art. 4, §5(J).  


� La. Rev. Stat. Ann. § 29:7(A) (2007).  Paragraph A of Louisiana Revised Statute 29:7 states:


The governor may, with or without a declaration of emergency, order into the active service of the state any part of the National Guard, Louisiana State Guard, or militia that is necessary to provide for homeland security or emergency preparedness or otherwise assist civil authorities; in the event of insurrection, invasion, or riot, or imminent danger thereof, in the event of public disaster or danger from flood, fire, storm, earthquake, civil disturbances, or terrorist events, in order to detect, prevent, prepare for, investigate, respond to, or recover from any of the foregoing, to assist the civil authorities in guarding prisoners, in response to a national or state emergency or a congressional authorization or presidential declaration pursuant to the War Powers Resolution (50 U.S.C. 1541 et seq.). 


See also La. Rev. Stat. Ann. § 29:7(B) (2007), providing that:


When called to state service by the governor as provided in Subsection A, … members of the Louisiana National Guard and Louisiana Military Police shall, unless otherwise restricted by the executive orders, proclamations, or regulations or the orders of their commander, have all of the powers and authority of peace officers, including but not limited to the powers to make arrests, to perform searches and seizures, to execute criminal warrants, and to exercise such other powers and duties of a peace officer as are reasonably necessary to preserve the lives, property, and security of persons in the subject civil jurisdiction, all in accordance with the laws and constitutions of Louisiana and the United States of America. 


See also La. Rev. Stat. Ann. § 29:7.1(A), (B) (2007); La. Atty. Gen. Op. No. 86-101 (1986),  compare with Ala. Code 1975 §§ 31-2-111, 36-21-40 (2007) (where governor is permitted to call out national guardsmen, but they are not given the status of peace officers.), Fla. Stat. Ann. § 250.01(21) (2007), Miss. Code Ann. § 33-1-33 (2007), R.I. Gen. Laws § 12-7-18 (2007) (where national guardsmen are given temporary detention powers), Tex Gov’t Code Ann. §§ 418.011 - 418.015 (2007), Tex. Penal Code Ann. §§ 46.02-46.03 (Vernon 2006).


� La. Const. art. 4, § 5(K).


� La. Rev. Stat. Ann.  § 29:721, et seq. (2007) (originally enacted as the Louisiana Disaster Act of 1974, Acts 1974, No. 636, § 1).  Similar legislation can be found in other states: see Ala. Code § 31-9-7 (1975); Ariz. Rev. Stat. Ann. § 26-309 (2007); Ark. Code Ann. §§ 12-76-101, 12-76-102 (2007); Cal. Gov’t Code, §§ 177-178.5 (2007); Del. Code Ann. tit. 20 §§ 3301, 3302; D.C. Code § 7-2209 (2001); Kan. Stat. Ann. §§ 48-3201, 48-3202;  Me. Rev. Stat. Ann. tit. 37 §§ 901 to 915; Md. Code Ann. 41, §§ 14-601-14-605 (1957); Mich. Comp. Laws. Ann. § 30.261 (2007); Neb. Rev. Stat. 1943 § A1-109; Nev. Rev. Stat. § 415.010; N.J. Stat. Ann. § 38A:20-3 (2007); N.Y. State Law §§ 9231-9233 (2007); Pa. Stat. Ann. § 35:7111 (2007); R.I. Gen. Laws § 30-15-14 (1956); S.C. Code Ann. §§ 25-9-10, 25-9-20 (1976); Tenn. Code Ann. § 58-2-402 (2007); Utah Code Ann. 39-5-1 to 39-5-3 (1953); Va. Code Ann. § 23:1128 (2007).


� La. Rev. Stat. Ann.  § 29:760, et seq. (2007). Under the Louisiana Public Health Emergencies Powers Act, the state has the sole authority to respond, rapidly and effectively, to potential or actual public health emergencies, which it believes, to have been created an act of bioterrorism, a natural or man-made disaster, or the appearance of an infectious agent or biological toxin by any other means. La. Rev. Stat. Ann.  § 29:761 (2007).  A state of public health emergency may be declared by the governor by executive order or proclamation, which will activate the state’s emergency response and recovery program. La. Rev. Stat. Ann. § 29:766 (2007). Under such circumstances, the governor is not only granted those powers and duties granted to him under the Louisiana Homeland Security and Emergency Assistance and Disaster Act, but also the authority to affect and enforce quarantine or decontamination. Id. Furthermore, the state may employ any means—including rationing, quotas, allocations, prohibitions of shipments, or other means—to control the use of food, fuel, clothing, and other commodities. La. Rev. Stat. Ann.  § 29:769 (2007). The state is also charged with the duty to dispose safely of infectious waste and human remains in such times of emergency. Id. A state of public health emergency will continue until “the governor finds that the threat of danger has passed or the disaster or emergency has been dealt with to the extent that the emergency conditions no longer exist and terminates the state of public health or emergency by executive order or proclamation.” La. Rev. Stat. Ann. § 29:768(A) (2007).  “The legislature, in consultation with the public health authority,… may terminate a state of public health emergency at any time by a petition signed by a majority of the surviving members of either house …. Otherwise, no state of public health emergency may continue for longer than thirty days unless renewed by the governor.” Id.


� La. Rev. Stat. Ann.  § 29:724(A) (2007).


� La. Rev. Stat. Ann.  § 29:724(B)(1) (2007).  The Emergency Preparedness Act (the Act) defines “Disaster” as “the result of a natural or man-made event which causes loss of life, injury, and property damage, including but not limited to natural disasters such as hurricane, tornado, storm, flood, high winds, and other weather related events, forest and marsh fires, and man-made disasters, including but not limited to nuclear power plant incidents, hazardous materials incidents, oil spills, explosion, civil disturbances, public calamity, acts of terrorism, hostile military action, and other events related thereto.” La. Rev. Stat. Ann. § 29:723(1) (2007). The Act defines “Emergency” as “(a) [t]he actual or threatened condition which has been or may be created by a disaster; or (b)(i) [a]ny natural or man-made event which results in an interruption in the delivery of utility services to any consumer of such services which affects the safety, health, or welfare of a Louisiana resident; or (ii) [a]ny instance in which a utility’s property is damaged and such damage creates a dangerous condiciton to the public. . . . [or] (iii) [a]ny national or state emergency, including acts of terrorism or a congressional authorization or presidential declaration pursuant to the War Powers Resolution (50 U.S.C. 1541 et seq.). La. Rev. Stat. Ann.  § 29:723(2) (2007). “[A]cts of terrorism” are defined in Louisiana Revised Statute section 14:128.1 (2007).


� La. Rev. Stat. Ann.  § 29:724(B)(3) (2007).


� La. Rev. Stat. Ann.  § 29:724(B)(2) (2007).


� La. Rev. Stat. Ann.  § 29:724(B)(1) (2007).


� La. Rev. Stat. Ann. § 29:727(D) (2007).  


� La. Rev. Stat. Ann.  § 29:723(5) (2007). The Louisiana Constitutions of 1921 and 1974 granted broader home rule authority for parishes and municipalities in Louisiana. Thus, these constitutions overruled the traditionally followed Dillon Rule, which espoused the concept that local governments are “creatures of the state” and possess only those powers delegated by the state. See Hargrave, supra note 307, at 94. Louisiana parishes have historically followed the police jury system of local governance. See Bennett H. Wall et al, Louisiana: A History, 94, (3rd ed., Harlan Davidson, Inc. 1997).  The police jury system is unique to Louisiana. See id. After the Louisiana territory was purchased by the United States, Louisiana Legislative Council met in 1804 and divided the state into twelve counties.  See id.  These counties eventually proved to be too large for efficient administration and, in 1807, the state was divided into nineteen parishes based largely on the boundaries of the twenty-one ecclesiastical parishes established throughout the state in 1762.  See id.  The parish thus became the local government district of the state.  See id.  In 1807, the Legislative Council and House of Representatives of the Territory of Orleans revised the parish form of government and created a twelve member jury charged with the responsibility of the administration of the parish and the local police.  See id. When the office of sheriff was created in 1810, he was to be paid from this police assembly of the parish.  In 1811, this police assembly was made an elective body and renamed “police jury.” See id. Today, forty-one of the state’s sixty-four parishes operate under this system; the other twenty-three parishes operate under a form of home rule charter, many of which were created prior to the 1974 Constitution. See Police Jury Association of Louisiana, http://www.lpgov.org/. The primary alternative to the police jury system has traditionally been the president-council charter, which vests executive power in a parish president and legislative authority in a parish council. See id. In another extraordinary move, four of Louisiana’s eight metropolitan areas have consolidated their governmental structures into unified city-parish governments, providing for strong area-wide governmental structures that effectively reduce governmental fragmentation. See id. The two primary examples of city-parish consolidation in Louisiana are New Orleans and Baton Rouge. See id. Although the current New Orleans charter dates from 1952, the merger of the City of New Orleans with the Parish of Orleans began in 1805, making it the first city-county consolidation in the nation’s history. See id. The Mayor of New Orleans, therefore, serves as the consolidated chief executive for both the city and the parish.  See id. East Baton Rouge Parish, however, did not consolidate its governmental structure with the capital city of Baton Rouge until 1947 (became effective in 1949). See id.  It was the nation’s first successful consolidation in the Twentieth Century. See id. Under this charter, the Mayor-President serves as chief executive of the City of Baton Rouge and East Baton Rouge Parish. See id. Recognizing this broader home rule authority, the Emergency Preparedness Act grants emergency powers to local governments.  See La. Rev. Stat. Ann. § 29:727(D) (2007).
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