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I.
Introduction

One of the most public and aggressive fights in the United States occurred not in a boxing ring or on Capitol Hill, but in an Illinois court room.
  At stake was custody of Baby Richard.  On one side of the dispute was a sympathetic, suburban, adoptive couple.  On the other, a deceived father fighting for the return of a son who had been secretly adopted.  The ensuing custody battle, in which the biological father ultimately prevailed, caused the loss of Baby Richard’s adopted home of four years.
  To the enraptured public,
 the emotional transfer of Baby Richard from his adoptive parents to his father symbolized the intense and universal nature of fathers’ rights.

The goal of any sensible family law system is to avoid this scenario, whether by permitting fathers an early opportunity to contest adoptions or by ensuring the permanent severance of legal, familial ties.  However, the zealous approach of the English law to this problem, which favors quick and permanent placement of a child over the notification of the biological father, undermines its very purpose: the child’s best interests standard.

On the contrary, the interests of children would be better served by recognizing their father-child relationship, instead of institutionally denying it.  Any legal approach that ignores the biological father devalues the importance of a child’s placement in the paternal family unit, the significance of the medical history on the father’s side, the emotional link between a father and his child, and the father’s legal right to his own child.
  To deny the importance of any of these facets of the father-child relationship is to deny the very nature and importance of the relationship.

While American courts have protected fathers to a better extent than their English counterparts, litigation continues to pressure judges in both countries to overturn any legal framework favoring fathers’ rights, particularly in cases involving unwed parents.  Currently, fathers in England and the United States receive protection only when they grasp fatherhood or express some sort of commitment to their babies’ mothers.  Neither legal system, however, has definitively addressed how a father can be protected from secret adoptions when he lacked the opportunity to grasp fatherhood or to commit to his newfound family life.  And if the American courts were to embrace the English interpretation of the children’s best interests standard, fathers in both countries would be deprived of notice of their child’s birth and the opportunity to contest any subsequent adoption of their infants.

One way to protect biological fathers
 from secret adoptions is to establish a right to the father-child relationship that the courts must protect.  Such a right can be granted to the child through the best interests standard, to the father through fathers’ rights, or to both.  It would provide the father an early opportunity to contest his child’s adoption and protect him from concealed births, deceptions, and secret adoption plans.  For children, it would provide information about their fathers, medical histories, and perhaps even result in placement with their fathers rather than outsiders.
This Article argues that both the father and the child should have their father-child relationship protected,
 which must be properly severed and waived by informed consent before a child is placed for adoption.  Accordingly, Part I considers the American approach to fathers’ rights in contested adoption cases.  Part II examines the English contrary position of favoring immediate severance of legal ties to a child, at the expense of obtaining both the mother’s and the father’s consent.  Finally, Part III examines the lessons resulting from a comparison of these two approaches, concluding that to work against fathers’ rights is to work against children’s interests.
II.
Fathers’ Rights in American Law

In the United States, whatever protection afforded to the father-child relationship is both judicial and legislative.  The Supreme Court has weighed in on the side of fathers’ rights, while state legislatures have helped by creating putative father registries.
  Most of these efforts, however, have focused on married fathers or those who have grasped the opportunity to develop a relationship with their children,
 which necessarily requires knowledge of their children’s conceptions and births.  

This legal framework is largely futile in the case of infant adoptions of out-of-wedlock children, wherein no such opportunity for substantive fatherhood exists prior to the adoption.  The Supreme Court has not yet ruled on putative fathers in infant adoptions.  Nonetheless, fathers’ rights have progressed far since the historical principles that denied unwed fathers a veto over their children’s adoptions, even when they were involved in the children’s lives.

A.
Constitutional Protections

In a series of four important cases,
 the United States Supreme Court has protected fathers’ legal rights mostly through the equal protection and due process clauses of the Fourteenth Amendment.
  Although the parent-child relationship is therefore recognized to merit protection, such protection is conditioned on certain specific circumstances that trigger it.

Stanley v. Illinois
 blazed the trail for establishing Fourteenth Amendment due process and equal protection guarantees to putative fathers.  The Court held that an unwed father who intermittently lived with the mother of his children before her death was entitled to a hearing on his fitness as a parent before his children were taken from him.  According to the Court, “The private interest here, that of a man in the children he has sired and raised, undeniably warrants deference and, absent a powerful countervailing interest, protection.”
  The state of Illinois instead was operating on a presumption that unmarried fathers were unsuitable and neglectful parents.  The Court’s decision, at the minimum, mandated procedural due process to determine the children’s interests before fathers lost custody of them.

Subsequently in Quilloin v. Walcott,
 the Supreme Court restricted the protections afforded to biological fathers, requiring a biological father to legitimize his child before being able to block his child’s adoption by a stepfather—which Quilloin had failed to do.  The Court rejected the argument that the father’s due process substantive rights were being violated by the application of the “best interests of the child”
 standard, particularly when he had not previously petitioned for legitimation and the mother always had custody of the child.  Although the biological father’s substantive due process rights may have been curtailed by the Court’s holding, he was assured procedural due process under Stanley: “The court expressly stated that these matters were being tried on the basis of a consolidated record to allow ‘the biological father . . . a right to be heard with respect to any issue or other thing upon which he desire[s] to be heard, including his fitness as a parent . . . .’”
 
In Caban,
 a case factually similar to Quilloin, the Supreme Court held that a father with a substantial relationship could prevent the adoption of his child by a stepfather.  In that case, the Court found a New York Domestic Relations Law
 provision unconstitutional, which allowed an unwed mother, but not an unwed father, to prevent the adoption of their child simply by withholding consent.  The sex-based discrimination breached the equal protection clause because it advanced no important state interest.  Nonetheless, Caban allowed the possibility that states may deprive certain fathers of a veto in their children’s adoptions based on the substantiality of the father-child relationship.

Finally, in Lehr, the Court affirmed Quilloin’s principle that simply being the biological father was insufficient for constitutional protection.  Instead, the father must grasp fatherhood to be protected.
  The Court also rejected the putative father’s equal protection claim, affirming that New York could treat the mother and putative father differently if the two parties had differing roles in their child’s life.  Most problematically for fathers, however, the Court sanctioned limits on the notice given to fathers, holding that, “The State’s conclusion that a more open-ended notice requirement would merely complicate the adoption process, threaten the privacy interests of unwed mothers, create the risk of unnecessary controversy, and impair the desired finality of adoption decrees, cannot be characterized as arbitrary.”
    

In sum, the Supreme Court’s four decisions establish that a father’s right to constitutional protection exists when he has a substantial relationship with his child and has grasped the opportunity to be a father.  However, the Court has not specifically addressed what constitutes grasping fatherhood, leaving open the question of how a father can do so if he does not even know about his child’s birth.  Thus, the current legal framework is rather helpless in infant adoptions.
  By denying certiorari in the high-profile contested adoption cases involving Baby Emily, Baby Jessica, and Baby Richard, the Supreme Court has left to the states questions pertaining to fathers’ rights in infant adoptions.

B.
Legislative Solutions

The complexity of balancing fathers’ rights, children’s interests, and mothers’ rights has precluded the emergence of any one judicial rule or legislative resolution.  The problem is heightened by infant adoptions, when the father may not know or receive notice of his child’s birth or adoption.

The most creative and typical legislative response to infant adoptions has been the putative father registry.
  This state-specific database allows men to register the names of their sexual partners, so that should these women become pregnant and decide to place their babies for adoption, the potential fathers will be notified.
  The registry therefore serves the role of protecting fathers’ due process rights and allowing putative fathers to grasp fatherhood in order to receive constitutional protection.  Otherwise, putative fathers would have no method of proving their commitment to their infants.  The Supreme Court held in Lehr that the registry was acceptable and sufficient protection of the procedural rights of an unmarried father.

Although the putative father registry is one acceptable method of protecting the father-child relationship, it is not necessarily sufficient in its current form.  Most importantly, the database is state-specific: if the baby’s mother uses an out-of-state adoption agency or moves herself, she avoids triggering the database.  A national database would avoid this loophole, disincentivizing mothers from conspiring to avoid the database protections.
  
Furthermore, the database scheme requires men to have perfect information, favoring only those who know about the registry.
  In some states, a putative father’s ignorance of the pregnancy or birth is no excuse for not registering with the putative father registry.  In many jurisdictions, the database also strictly defines the grounds and timing of any challenge to an adoption judgment.
  Thus, the database must be well advertised and its rules well explained in order to become effective.
Finally, the registry statutes are vulnerable to constitutional scrutiny.  In particular, there are constitutional problems in crafting a statutory remedy that is sufficient to protect a father’s rights, but narrow enough to protect a woman’s zones of privacy in family law matters.
  In Florida, for example, one statute
 required private information on the mother and potential fathers to be printed in the newspapers before an adoption could be concluded.
 A court found that this Act breached the state’s constitution
 by infringing on a woman’s choice to seek adoption for her child and by forcing her to publicly disclose information regarding her sexual activities.

In sum, although American putative father registries are a constitutional method of protecting putative fathers’ rights, they are insufficient in infant adoptions.  Many men have never heard of the registries, thereby losing their rights to contest the adoptions.  The registries are also state-specific and thus easily avoidable by the mothers.  Nonetheless, these registries are currently the primary guardians of fathers’ rights in infant adoption cases in the United States, leaving fathers mostly unprotected in the face of increasing litigation targeting their rights.
III.
Adoptions in English Law

While American law has remained relatively silent on infant adoptions, English law explicitly disfavors fathers’ rights in such adoptions.  However, English law cannot be considered in a vacuum—the courts are bound by European Union law, which is a more faithful guardian of fathers’ rights.  Ultimately, English jurisprudence may need to integrate principles from European law to harmonize the two systems, which are currently in discord.

A.
English Statutory Law

Along with the Children Act 1989, the Adoption and Children Act 2002 creates the legislative framework for adoption in England and Wales.  The 2002 Act repealed the Adoption Act 1976 and significantly amended the Children Act 1989, changing the government’s policy towards adoption and impacting the role of local authorities.  The changes came after a decade of review of adoption law by the Department of Health and the Law Commission.
  
The primary principle governing adoption in England and Wales is the paramountcy principle of the child’s welfare,
 borrowed from the 1989 Act.
  Another important principle often employed by English courts is §1(3) of the 2002 Act: “The court or adoption agency must at all times bear in mind that, in general, any delay in coming to the decision is likely to prejudice the child’s welfare.”
  Finally, the 2002 Act includes several other considerations to guide courts in adoption cases.

Under this statutory framework, there are two grounds for allowing an adoption to proceed without parental consent.  Specifically, §52(1) of the 2002 Act dispenses with consent either when 1.) the parent or guardian cannot be found or is incapable of giving consent, or 2.) the welfare of the child requires that parental consent be waived.

As one commentator noted, “The adoption process in the UK is gradually becoming less consensual.”
  Indeed, before the Adoption and Children Act 2002, the courts held that while a father of a newborn child generally should have a decision-making role regarding placement options, his consent was not required when the mother and father had only a fleeting relationship.
  In other words, while the fathers may have had recognizable interests in their children, they had no rights.  Most recently, the Court of Appeal ruled in In Re C that the 2002 Act has not changed this view, contrary to the lower court’s decision in the very same case.

In sum, the statutory framework gives courts significant discretion and flexibility in adoption cases by providing them with factors to consider, as opposed to checklists of mandatory points.  Importantly, this permits the English courts to play a sizeable role in crafting the adoption law today.

B.
English Case Law

The flexibility of the English statutory scheme has freed the courts to mold the adoption law.  However, English case law has unfortunately evolved to undermine fathers’ rights in infant adoption cases.  In H (A Child) (Adoption: Consultation of Unmarried Fathers),
 the President of the Family Division found no need to give notice of adoption proceedings to a father who had never cohabited with the child’s mother.  In R (A Child) (Adoption: Duty to Investigate),
 Justice Holman held that there was no reason to doubt the mother’s views that the relatives could not care for the baby, so no notice of the child’s existence and adoption was given to the relatives.  Finally, in Re R (A Child) (Adoption: Disclosure),
 the Court found that although the Children Act 1989 and the Adoption Act 1976 gave judges discretion to consult with a child’s relatives, there was no duty on them to do so, particularly when it was not in the child’s best interest.
The most recent case affirming the lack of fathers’ rights in infant adoptions is In Re. C (A Child), where the English Court of Appeal grappled with the issue of “whether the local authority should make inquiries to see if any of the child’s birth family would be suitable carers.”
  This broad phrasing of the issue belies the requisite sub-issue: whether the biological father should be notified before his legal ties to a baby are severed for purposes of adoptive placement.  The wording is strategic in that the English courts would be uncontroversial in holding that many outsiders may not have all of the rights of a parent.
  However, when the issue is framed in respect to a father, consensus is more elusive.

In in Re. C (A Child), a nineteen year old conceived after a one-night stand.  She hid the pregnancy from both her family and the baby’s father.  She sought medical attention only upon entering labor, after which she adamantly desired adoption for her baby.  She listed the reasons that would prevent her family from caring for the child and refused to identify the baby’s father.  However, the information she divulged sufficed to identify the baby’s father if the public authority had made independent inquiries.

The lower court judge held that the 2002 Act required exploring placement with the biological father in accordance with the child’s best interests.
  The judge therefore directed the local authority to disclose the existence of the child to the extended maternal family, as well as to the putative father and his family if identified.
  Following the order, there was a misunderstanding that caused the local authority to write to the maternal family, requesting an interview but not providing a reason.
  The maternal grandparents therefore discovered the birth and offered the agency their assistance in resolving the issue.

In overruling the lower court, the English Court of Appeal viewed the 2002 Act as child-centered, but denied that a child’s interests required the biological father’s consent for adoption.  In particular, the court placed significant emphasis on preventing the delay of the child’s permanent placement.
  Specifically, Lady Justice Arden opined,

Delay is always to be regarded as in some degree likely to prejudice the child’s welfare: see subs. (3) [of the Adoption and Children Act 2002].  Parliament has here made a value judgement about the likely impact of delay and it is not open to the court or the adoption agency to quarrel with that basic value judgement.

Although Lady Justice Arden is prudent in minding the detriment caused 
by delay, she also has significant discretion under the 2002 Act to weigh delay with the needs of the child and the likely effect on the child being adopted, as well as the many other factors listed in the Act.
  The court compromised all of these factors for the sake of preventing delay.  
Furthermore, this statutory interpretation preludes placement with the paternal family, which is justifiable only if it is assumed that placement with the biological father can never be more favorable than placement with an adoptive family—a dubious proposition.  Therefore, many important interests listed in the adoption legislation are compromised by swift and permanent placement of the child with strangers.

In sum, the English courts’ statutory interpretation not only makes certain assumptions about the best arrangements for children’s welfare, but also significantly cements English law’s unfavorable view of fathers’ rights, particularly in infant adoption cases.  Nonetheless, English law cannot be considered without reference to the European law it has willingly integrated.

C.
European Union Case Law


By enacting the Human Rights Act 1998, the English Parliament bound the courts to abide by the European Convention on Human Rights and the decisions of the European Court of Human Rights, the international court for the enforcement of the Convention.

In family law matters, Article 8 of the Convention requires the right to respect for family life.
  The European Court of Human Rights has interpreted the fundamental right of Article 8 to be access of a family member to children, opining, “the mutual enjoyment by parent and child, as well as by grandparent and child, of each other’s company constitutes a fundamental element of family life, and domestic measures hindering such enjoyment amount to an interference with the right protected by Article 8 of the Convention.”
  In other words, Article 8, incorporated into English law, protects parents’ and grandparents’ access to children.

Keegan v. Ireland
 is the landmark decision by the European Court of Human Rights on the rights of putative fathers in regard to the adoption of their children.  The facts in the case were hardly unique: while cohabitating with her boyfriend, a woman conceived.  She gave birth after separating from her boyfriend, placing the baby for adoption one week before notifying her ex-boyfriend.  The European Court found unacceptable the secret adoption that occurred before the father could develop a family life with the child: “The fact that Irish law permitted the secret placement of the child for adoption without the applicant’s knowledge or consent, leading to the bonding of the child with the proposed adopters and to the subsequent making of an adoption order, amounted to an interference with the applicant’s right to respect for family life.”

The English courts nonetheless distinguish their adoption decisions from European cases like Keegan by suggesting that “[t]he father must have had some relationship with the mother and expressed his commitment to the child in some way, even if there was no cohabitation.”
  Indeed, in Keegan, the European Court found that the family right arose during the child’s conception, when the parents were cohabiting.  However, although the parents in Keegan were romantically involved for two years, while there was only a one night stand in In Re C, both adoptions were secret and occurred quickly after the children’s birth—before the fathers had the opportunity to form father-child relationships.

Accordingly, any distinction between Keegan and In Re C based on the length of the man’s commitment to the baby’s mother is disingenuous when in both cases each man’s commitment was pathetic.  However, even if separating a one night stand from a one year cohabitation that occurred prior to the child’s birth does somehow measure a differing level of commitment to the women involved, it does not wholly take into account the level of commitment a father may have to his child.  In other words, the man who had a one night stand may be more committed to his child than a cohabiting man that leaves his pregnant girlfriend—the discovery of this possibility is precluded by England’s institutional dismissal of a man who had only one sexual encounter with his baby’s mother.

Even the English Court of Appeal, in In Re C, conceded that “[the family life protection of Article 8] includes a potential relationship, that is, a relationship that may develop.”
  Nonetheless, in the very same case, the English Court decided that the Convention right did not apply to the baby’s father because he had no family life with her.  In fact, according to the Court, the existence of a family life was impossible because “he does not know of her existence.”
  Accordingly, the potential relationship is unprotected by the English courts.  
Furthermore, the In Re C court paradoxically admitted that the baby’s grandparents had an Article 8 right of access to the child,
 which was defeated for other reasons.
  Thus, the grandparents have a right of access to the child in English jurisprudence when the father does not—a curious result. 
In conclusion, the English courts’ interpretation of Article 8 is circular at best, and disingenuous at the worst.  If a man does not know of his child’s birth, he cannot have a family life with the child.  However, Article 8 protects a father’s right of access to his children by virtue of protecting family life.  To find that no family life exists is to find that there can never be Article 8 protection.  Until English courts embrace the spirit of Article 8 jurisprudence, fathers will lack recourse in English infant adoption cases unless they take their cases to the European Court of Human Rights in Strasbourg.

IV.
Emerging Lessons From A Comparison of American and English Law

The American and English legal systems share a long history of common law.  On many issues, the two systems are identical.  On others, they are entangled.  When they completely diverge, however, it is important to take note of the consequent lessons.  
The approach of the United States and England towards biological fathers in infant adoption cases is one example of a noticeable divergence, even though the goal is common: the best interests of the child.  However, each jurisdiction’s interpretation of the child’s best interests facilitates a different understanding of fathers’ rights in infant adoptions, raising the debate of what these interests entail and whether a father-child relationship is part of it.  Although the Supreme Court of the United States and the European Court of Human Rights have not definitively addressed infant adoptions, England has taken a position unfavorable to fathers’ rights.  In all these jurisdictions, however, fathers are not fully protected against secret adoptions.


A particularly significant lesson emerging from a comparison of the American and English jurisdictions is that the courts undermine children’s best interests by destroying the father-child relationship through decisions that degrade fathers’ rights and incompletely consider children’s best interests.  If the courts were more protective of the father-child relationship, children’s interests would be better advanced.

A.
The Children’s Best Interests

Both the United States and England use the children’s best interests standard to protect children in custody cases.
  Interpreting the standard differently, however, American and English adoption law diverge.  While English courts declare that the children’s best interests standard requires quick and permanent placement in a home,
 American courts are not so certain that excluding fathers is in anyone’s best interests.
  
Importantly, the American approach enables courts to grant fitness hearings to biological fathers who grasp fatherhood, wherein the best interests of the child are weighed.  If extended to infant adoptions with better notice procedures, this approach is a sounder interpretation of the requirements of the best interests standard and due process, avoiding belated custody battles such as those of Baby Jessica and Baby Richard.

In particular, two interests that all children possess are compromised by the English law’s priority of quick and permanent placement: 1.) possible placement within the paternal family and 2.) identifying information about the paternal family.  The first of these interests—placement with the paternal family—is implicitly rejected by In Re. C (A Child).
  In reality, however, the best interests of children may very well require placement within the paternal family.  Although a unified, two-parent home is the ideal, if it is not available in the case of unwed parents following a one-night stand, the question is whether placement with strangers through adoption or the foster care system is preferable to placement with the biological father’s family.  There is no obvious answer, and therefore it must be resolved by a court on the facts of each case.
  Yet, this adjudication—in other words, a best interests hearing—is completely denied by England’s approach, which entirely axes the father from the child adoption proceedings.

The second of these interests—identifying information about the paternal family—is explicitly rejected by the court in In Re. C (A Child) despite contrary European jurisprudence,
 which underscores the importance of a person’s access to information that allows him to know and understand his identity.
  Nonetheless, the English court, in In Re. C (A Child), decided that it is not even in the interests of the child to make inquiries into the child’s medical and familial background: “enquiries are not in the interests of the child simply because they will provide more information about the child’s background. . . .”
  This policy of anonymity is reminiscent of two similar arrangements that have served children’s interests poorly: sealed adoptions and anonymous sperm banks.

Sealed adoptions have been favored in the United States for policy reasons.
  Accordingly, birth certificates and adoption records of court proceedings are sealed to protect the confidentiality of the parties to an adoption.  Among the fiercest critics of sealed adoptions, however, are adult adoptees.  Many launch emotional court battles to open their sealed records, grasping onto whatever constitutional provision may help.
  Others resent being treated like children by a society that bars them from learning identifying information even as adults.
  The limited research on adult adoptees reinforces their claims, finding that they frequently suffer negative consequences as a result of the lack of identifying information.

Many problems have also arisen following anonymous sperm donations.
  In fact, England’s Children’s Society has condemned the secrecy associated with anonymous sperm donation in an editorial published by a popular newspaper.
  According to the editorial, over 80 per cent of adopted people search for birth relatives.

While many people have suffered greatly as a result of the anonymity created by sealed adoption records and anonymous sperm banks,
 public policy reasons may weigh against releasing this sort of information.  Yet, this inadvertent and unfortunate situation is the same one being intentionally created by the English interpretation of the children’s best interests standard.  By not inquiring into the paternity of an adoptee, the public authorities forego the opportunity to provide the child answers in the future, even though one study noted that “over 85 per[cent] reported that the experience of tracing relatives was positive, even when family reunions did not work out.”
  At a minimum, the experiences of those hurt by sealed adoption records and anonymous sperm banks challenge the English courts’ interpretation of the children’s best interests as requiring secrecy, anonymity, and swift placement, at the expense of locating and notifying the biological father.

In response, children’s legal guardians occasionally attempt to argue in court that children have constitutional or Convention rights.  In In Re C (A Child), the English court avoided expressing a final opinion on the argument that a child has a European Convention right to be raised by her biological father, although it determined that “[h]er potential right would not afford a justification for disclosing material [information] to the extended family or the father at this stage.”
  American courts, although more receptive to the argument, have similarly failed to seriously consider that the best interests of the child requires the protection of the father-child relationship.  Justice Scalia, for example, suggested a potential First Amendment right of association or free exercise on behalf of the children in Troxel v. Granville.
  Furthermore, in Michael H. v. Gerald D.,
 a guardian ad litem argued on behalf of a child, albeit unsuccessfully, that a restriction on the child’s right of access to her biological father violated both her due process and equal protection rights.  The Court did not take the opportunity to seriously focus on the child’s potential constitutional claims: “[W]e find that, at best, (the child’s) claim is the obverse of Michael’s and fails for the same reasons.”
  Beyond this, constitutional rights of children have received little consideration from the Supreme Court,
 with children being largely unrepresented in court cases.

Indeed, providing children with a constitutional right to a father-child relationship in either England or the United States may be extreme and problematic.  For example, a child’s constitutional right to a father is counterproductive if that right clashes with a parent’s, preventing the vindication of all parties’ rights.
  There is also little precedent for such constitutional rights to be granted to children.
  However, judicial recognition that the best interests standard strongly prefers the father-child relationship is a more realistic way of protecting the relationship.  This recognition can be rooted in the notion that the best interest of the child is served by the father-child relationship, such that belated custody contests are avoided, placement with the paternal father is made possible, and relevant health and identification information is gathered.

In sum, it is not obvious that the best interests of the child standard requires the prioritization of permanent placement over the notification of the biological father.  On the contrary, by not requiring the notification of an adopted child’s father before concluding an adoption, English courts deny adoptees both identifying information and the chance to be raised by their paternal families.  They foreclose the possibility that fathers care deeply for their children, sending a contrary message to the children.  Meanwhile, closed adoptions and anonymous sperm donation suggest that children’s best interests may require that they know their identities and establish contact with their biological parents.  At stake is also the very real possibility that the biological father wants to keep and raise his child.  All of these benefits of a best interests hearing are flatly rejected by the current English approach to infant adoptions.

B.
Fathers’ Rights

Another concept bifurcating American and English family law is that of fathers’ rights.  While American courts have required, under Lehr and Stanley, that due process be given to fathers who grasp fatherhood,
 the English Court of Appeal recently denied such protections for fathers in certain adoptions.

The issue of fathers’ rights, however, is as important as that of the best interests standard because the two concepts are significantly intertwined.  If the courts decide that the best interests of the child do not require protection of the father-child relationship, they may resort to the notion of fathers’ rights to achieve the same protection.  In other words, to protect fathers’ rights is to protect children’s interests given the tremendous benefits that fathers provide their children.

However, the reasons for protecting fathers’ rights are more extensive than just advancing children’s best interests.  Given the recent pressure on fathers to pay child support and provide for their children, it is surprising that more benefits have not been extended to them,
 such as “the interest of a parent in the companionship, care, custody, and management of his or her children.”
  This reciprocal nature between a parent’s obligations and his rights
 has been recognized by the United States Supreme Court to a certain extent: “the Court has emphasized the paramount interest in the welfare of children and has noted that the rights of the parents are a counterpart of the responsibilities they have assumed.”
  Yet, fathers continue to lack many of the fundamental rights in regards to their children because of the unresolved questions regarding what grasping fatherhood entails in the case of infant adoptions.

Furthermore, perhaps the worst result of depriving fathers of an early opportunity to contest their children’s adoption is the resulting message sent to fathers: you do not matter in the creation and support of a family.  Such a message, reinforced by the lack of certain fundamental fathers’ rights, institutionally discourages fathers’ involvement in their children’s lives.

Finally, protection of fathers’ rights assures that limited public resources are not wasted.  In both England and the United States, there are only a limited number of willing adoptive families.
  To fill adoptive homes with children whose fathers may want to raise them is not only a waste of resources, but also not necessarily the best arrangement for the child.
  A similar public policy argument justifies the child support system, which keeps many mothers off of public support.  Hence, allowing fathers to take a role in their children’s lives by simply notifying them of the birth of their children is more efficient.

In sum, protection of fathers’ rights advances three vital goals: assuring children’s best interests, encouraging fathers’ responsibilities, and preventing the use of limited adoptive homes to house children who have fit and willing fathers.  Automatic denial of a father’s ability to veto his child’s adoption undermines all of these goals, and using the best interests standard as a justification is disingenuous and counterproductive.

C.
Women’s Rights

Increasing fathers’ rights necessarily implicates mothers’ rights, particularly when the two sets of rights conflict
 and the broken family unit invites court intervention.
  Indeed, in most cases, increasing fathers’ rights results in the decreasing of mothers’ rights.

Although the correct balance must be struck, women also gain from increasing the privileges and obligations of fatherhood.  To continue burdening women with all of the family planning decisions contributes not only to the degradation of fathers’ rights, but also undermines women’s interests by casting doubt on gender equality theories that recognize both men and women as capable parents.
  Furthermore, it propagates the view of men as mere economic providers, rather than as full-time parents.
  Finally, it reinforces the domestic sphere as one primarily for women.

One prominent argument in favor of increasing women’s ability to choose a secret adoption is that it prevents abortions.
  However, it is unlikely that many mothers will abort simply because they do not want to notify the father of the child’s birth.  Once notified, the father may contest his child’s adoption and keep the child, but the consequences for the mother in such a case do not drastically differ than those resulting from placement of the baby with strangers—she may limit her involvement with the child in both arrangements.  In any case, abortion fears must be weighed against providing adult adoptees closure,
 and additionally must be weighed against fathers’ rights and the children’s best interests.

In sum, working for fathers’ rights not only advances children’s best interests, but also reinforces that the family is not only the mother’s responsibility.  Should a father agree to sever his legal rights to his child, the mother would have the same result as if she concealed the pregnancy.  On the other hand, if he is fit and willing to take responsibility for the child, he should be encouraged by the law to do so.

V.
Conclusion

By focusing on a child’s best interests to the exclusion of fathers’ rights, courts invariably and adversely affect children, depriving them of information regarding their paternal families and possible placement within those families.  Thus, courts in both England and the United States must be weary of interpreting the child’s best interests standard as primarily requiring swift and permanent placement.  
In fact, the meaning of children’s best interests likely includes not only access to the paternal family’s information, but also the very real possibility that the biological father wants to keep and raise his child.  To work against father’s rights in infant adoptions is simply to work against children’s best interests.

It may be, as the courts contend, 
 that many unwed fathers are disinterested and unsuitable parents.  But this does not characterize all unwed fathers, some of whom are wholly suited to have custody of their children.  Given the opportunity, many of them may choose to commit to their children, preventing their placement with strangers or in the foster care system.  Significantly, it is also possible and essential for the courts, through best interests hearings, to allow only the fit and willing fathers to keep custody of their children.  To consistently discard this balancing effort, however, entirely undermines the best interests of the child.

In sum, while the legal rights of a father may certainly not suffice to trump a child’s best interests when they are weighed in a particular case,
 to institutionally discard the scales that balance parents’ and children’s interests is to ignore not only the biological and legal ties naturally formed, but, to paradoxically work against children’s best interests.  Yet, this is precisely what a legal system does by not requiring the severance of both parents’ ties to a baby through informed consent before permitting adoption.
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