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INTRODUCTION

	As   teens mature sexually, emotionally and cognitively, they should enjoy expanded First Amendment rights and responsibilities commensurate with their age and experience.  The prevalence of teen sexting[footnoteRef:1] evidences the budding sexuality of teens as they explore ways to communicate and express their sexuality.   In exploring the thorny issues raised by Teen Sexting Images (“TSIs”)[footnoteRef:2], the First Amendment defines the zone of free speech.  For the reasons explored in this article, it is arguable that pornography law, as applied to TSIs, must comply, at a minimum, with modified First Amendment freedom of speech protections.   [1: *I would like to thank Rebekah Gleason and Brian Foley for their thoughtful comments and excellent revision suggestions.  
. For the purposes of this paper, teen sexting is defined as the practice among teens of taking nude or partially nude digital images of themselves or others and texting them to other teens, emailing them to other teens or posting them on web sites such as Myspace.com or Facebook.com. ]  [2: . In this article a teen sexting images or “TSI” is defined as an image  
that is of one or more individuals between the ages of 13 and 18, including self-images (depicted person or persons); that is captured in a traditional or digital photographic or video format; that, if shared, is shared among teens between the ages of 13 and 18; and that is not obscene as defined under applicable state and federal law. ] 

Under current law, the Supreme Court’s decision to afford First Amendment protection to pornography,[footnoteRef:3] but not to obscenity or to child pornography, creates the initial controlling legal framework within which to analyze TSIs.  Additionally, the Supreme Court has recognized legislative authority to further restrict a minor’s access to pornography,[footnoteRef:4] further complicating the constitutional status of TSIs.  Assuming that TSIs fall outside the definition of child pornography and obscenity, tension arises between the legislative authority to regulate access to indecent material and a minor’s constitutional right to create, possess and distribute TSIs.[footnoteRef:5] 	   [3: . See infra notes xx to xx and accompanying text. ]  [4: . Ginsberg v New York, 390 U.S. 629, 636-37, 643 (1968).]  [5: 	. In an earlier article entitled, Crime and Punishment: Teen Sexting in Context, 115 PENN ST. L. REV. 135 (2010), I reviewed state and federal law on the issue of teen sexting and proposed a model statute that recognized the right of minors to create and possess self-created TSIs and defined as delinquent conduct the distribution of TSIs with the intent to harm or embarrass those depicted in the images.  This earlier article identified a zone of teen privacy, but did not fully develop the First Amendment justifications for the creation, possession and limited distribution of TSIs.  In my first article, I examined the current case law, legislation and pending legislation dealing with TSIs and proposed model legislation based upon my research. In this article I delve into the First Amendment constitutional justifications for the private creation, possession and limited distribution of TSIs.  This paper explores the First Amendment free speech justifications for the creation, possession and limited distribution of TSIs.  This article furthers teen sexting scholarship by reasoning that TSI should typically be deemed a status offense, handled through juvenile justice diversion programs, without detention or sex offender registration requirements.  This is in stark contrast to the application of mandatory minimum terms of incarceration and sexual predator registration requirements applicable to minor teens charged with child pornography crimes when they are tried as adults under applicable waiver rules. 	] 

	The first section of this article is divided into two parts. The first part frames the issues by first examining existing federal and state child pornography statutes and federal case law.[footnoteRef:6]  The second part provides a brief summary of the state court precedent in which teens have been prosecuted as child pornographers as a result of creating, possessing or distributing TSIs. After providing this context, the second section demonstrates that TSIs do not constitute child pornography. The third section is subdivided into two parts.  The first section argues that teens enjoy a constitutionally protected zone of sexual speech. This section is further subdivided.  The second section of this paper focuses on defining this zone of First Amendment teen sexual speech.  The third section identifies the appropriate constitutional standard of review to protect it. The fourth section applies the modified strict scrutiny standard to TSIs.  [6: 7. Those familiar with the federal law relating to child pornography and the state precedent prosecuting teens who engaged in teen sexting conduct as child pornographers may wish to proceed directly to Section II of this paper. ] 


I. CHILD PORNOGRAPHY LAW AND TEEN SEXTING

A. Summary of Federal Law

	While the First Amendment guarantees freedom of speech, not all speech is of equal societal value. In Roth v. United States,[footnoteRef:7] the Court recognized the adult’s right to possess pornography so long as it was not obscene. In Miller v. California,[footnoteRef:8] the Supreme Court identified the controlling definition of obscenity, recognizing that not all pornography constitutes obscenity.[footnoteRef:9]  Nine years later, the Court recognized in New York v. Ferber,[footnoteRef:10] the ability of the states to enact legislation to protect the welfare of minors and, in furtherance of this interest, to outlaw depictions of minors which portray sexual acts, even if the images did not satisfy the definition of obscenity.[footnoteRef:11]  In reaching its decision, the Ferber Court relied heavily upon the legislative judgment that using children in pornography harms them in a number of ways:  it interferes with a child’s ability to form healthy attachments later in life;[footnoteRef:12] it is an intrinsic form of child abuse;[footnoteRef:13] it is a permanent record of the abuse and continues the harm to the child through distribution.[footnoteRef:14]  Given this evidence of immediate and ongoing harm to children used in the production of child pornography, the Ferber Court recognized a state’s right to reject the Miller obscenity test as too narrow[footnoteRef:15] and set out to craft a specific standard under which to analyze the constitutionality of state child pornography laws.  The Ferber court noted, “[a]s with all legislation in this sensitive area, the conduct to be prohibited must be adequately defined by the applicable state law, as written or as authoritatively construed.”[footnoteRef:16]   [7: .  Roth v. United States, 354 U.S. 476, 484-85 (1957). ]  [8: .  Miller v. California (Miller), 413 U.S. 15, 24 (1973).  In Miller, the Supreme Court introduced the following definition of obscenity:  

(a) The average person, applying contemporary community standards, finds that the work, taken as a whole, appeals to prurient interest;
(b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and 
(c) whether the work taken as a whole lacks serious literary, artistic, political or scientific value.]  [9: 
.  Id. at 26.]  [10: .  New York v. Ferber, 458 U.S. 747, 764-65 (1982).]  [11: .  Id.  The court adjusted the Miller formulation in the following manner, “[a] trier of fact need not find that the material appeals to the prurient interest of the average person, it is not required that sexual conduct portrayed be done so in a patently offensive manner and the material at issue need not be considered as a whole.”  Id. at 764.]  [12: .  Id. at 758.]  [13: .  Id. at 759.]  [14: .  Id.]  [15: .  Id. ]  [16: 
.  Id. at 764.] 

	Thus, the Ferber Court created, in addition to the Miller obscenity exception, the child pornography exception, another category of speech falling outside of the protections afforded by the First Amendment.[footnoteRef:17]  Nevertheless, legislation prohibiting child pornography must satisfy some constitutional standards.  “Here the nature of the harm to be redressed requires that the state offense be limited to works that visually depict sexual conduct by children below a specified age.  The category of ‘sexual conduct’ proscribed must also be suitably limited and described.”[footnoteRef:18] [17: .  Id. ]  [18: .  Id. ] 

 The court continued to clarify its holding in relationship to the Miller obscenity standard,

The Miller formula is adjusted in the following respects:  [a] trier of fact need not find that the material appeals to the prurient interest of the average person; it is not required that the sexual conduct portrayed be done so in a patently offensive manner; and the material at issue need not be considered as a whole. . . .  As with obscenity laws, criminal responsibility may not be imposed without the element of scienter[footnoteRef:19] on the part of the defendant.[footnoteRef:20] [19: .  The element of mens rea in child pornography cases requires intentional conduct with respect to each element of the crime.  See Note, Child Pornography, the Internet and the Challenge of Updating Statutory Terms, 122 HARV. L. REV. 2206, 2209-10 (2009).  It seems far from clear that teens engaging in sexting satisfy the requisite mens rea element to qualify as child pornographers.]  [20: .  Ferber, 458 U.S. at 764-65.
] 

 
The court noted that “the distribution of descriptions or other depictions of sexual conduct, not otherwise obscene, which do not involve live performance or photographic or other visual reproduction of live performances, retain First Amendment protection.”[footnoteRef:21]  This exception seems to accord First Amendment protection to written works.  Additionally, the Supreme Court has noted that obscenity must do more than inspire mere lust defined as a “healthy, wholesome, human reaction common to millions of well-adjusted persons in our society,” rather than to any shameful or morbid desire.”[footnoteRef:22]   [21: .  Id.]  [22: .   Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 498 (1985).] 

	Thus, following Ferber, state and federal lawmakers passed legislation prohibiting the creation, possession and distribution of child pornography. In 1996, Congress passed The Child Pornography Protection Act.[footnoteRef:23]  This statute banned not only the use of live children in pornography, but also computer generated images.[footnoteRef:24]  This portion of the law was stuck down by the US Supreme Court in 2002 in the case of Ashcroft v. Free Speech Coalition.[footnoteRef:25]   The reasoning is this case links child pornography convictions to harm to the child or children used to create the images.  Absent the use of and harm to a real child or children, virtual child pornography with digitized pixel images does not fall within the definition of child pornography.  Thus, the Court ruled unconstitutional the portion of the statute encompassing virtual, digitized child pornography.  In support of its decision, the court reasoned:  [23: .  The Child Pornography Protection Act ,Pub. L. 104-208, partially invalidated by Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).   ]  [24: .  18 U.S.C. § 2256 (1978) prohibited “any visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture,” that “is, or appears to be, of a minor engaging in sexually explicit conduct,” and any sexually explicit image that is “advertised, promoted, presented, described, or distributed in such a manner that conveys the impression” it depicts “a minor engaging in sexually explicit conduct . . . .”  Id.]  [25: .  Free Speech Coalition, 535 U.S. 234.  The Free Speech Coalition court held:
 
Thus, the CPPA does more than prohibit pandering.  It bans possession of material pandered as child pornography by someone earlier in the distribution chain, as well as a sexually explicit film that contains no youthful actors but has been packaged to suggest a prohibited movie.  Possession is a crime even when the possessor knows the movie was mislabeled.  The First Amendment requires a more precise restriction. Id. at 234. ] 


The argument that virtual child pornography whets pedophiles' appetites and encourages them to engage in illegal conduct is unavailing because the mere tendency of speech to encourage unlawful acts is not a sufficient reason for banning it, absent some showing of a direct connection between the speech and imminent illegal conduct. The argument that eliminating the market for pornography produced using real children necessitates a prohibition on virtual images as well is somewhat implausible because few pornographers would risk prosecution for abusing real children if fictional, computerized images would suffice. Moreover, even if the market deterrence theory were persuasive, the argument cannot justify the CPPA because, here, there is no underlying crime at all.  (Emphasis added).[footnoteRef:26]    [26: .  Id. at 237. ] 


Thus, the absence of harm to a child involved in the production of the virtual image rendered the criminal prohibition unconstitutional.
	In addition to the federal statutes described above, Congress also passed the Adam Walsh Act (AWA).[footnoteRef:27]  The first title of this act is referred to as SORNA.[footnoteRef:28]  It creates a national sex offender registry and seeks to eliminate differences in state sexual offender registration laws, in order to implement a uniform national standard.[footnoteRef:29]  The statute requires mandatory sex offender registration if the convicted defendant is over the age of 14.[footnoteRef:30]  Today, every state has a statute criminalizing the creation, possession and distribution of child pornography[footnoteRef:31] and federal law mandates state enforced sexual offender registration.[footnoteRef:32]  Thus, teens engaged in sexting may be charged under child pornography laws and become subject to federally mandated  sex offender registration rules.  [27: .  42 U.S.C. § 16911 (2009) (“Adam Walsh Act”).]  [28: .  The first subchapter of the AWA is entitled the Sex Offender Registration and Notification Act ("SORNA").  42 U.S.C. § 16913 (2009).  Some commentators have questioned the constitutionality and wisdom of AWA.  See, e.g., Anne Marie Atkinson, The Sex Offender Registration Act (SORNA):  An Unconstitutional Infringement of States’ Rights Under the Commerce Clause, 3 CHARLESTON L. REV. 573 (2009); Steven J. Costigliacci, Protecting our Children From Sex Offenders:  Have We Gone Too Far?, 46 FAM. CT. REV. 180 (2008).]  [29: .  See, e.g., Jacob Frumkin, Perennial Punishment?  Why the Sex Offender Registration and Notification Act Needs Reconsideration, 17 J. L. & POL'Y 313 (2008).  Frumkin states:

AWA sets forth harsh penalties for a sex offender who simply fails to register as required by SORNA.  First, a conviction for failing to register can result in a statutory maximum of ten years in prison.  Theoretically, a judge can now sentence an offender to a longer term for failure to register than the term a sex offender served for the sex crime itself.  Second, for every "change of name, residence, employment, or student status," a sex offender has only three business days to update his or her registration.  The pre-existing federal misdemeanor penalty for failure to register as a sex offender allowed for a markedly longer duration: ten business days.  Third, a sex offender must continue to register for at least fifteen years, even for low-level (Tier I) sex offenses requiring less than a year in jail.  Depending on a sex offender's classification as set forth in SORNA, he or she must verify the registration and provide, among other things, a current photograph, DNA sample, and fingerprints at least once a year (and as much as three times a year for Tier III offenders).  Fourth, AWA significantly broadens the quantity of required registration information beyond preexisting statutes. Finally, the scheme allows for optional exemptions that each state may choose to adopt.  The difficulty of knowing how to address these additional requirements all but ensures registration violations for offenders unfamiliar with the framework of a state where he or she moves, works, or attends school. Id. at 318-20.]  [30: .  Id. at 345.]  [31: .  See 50 State Statutory Surveys, supra note 13.]  [32: .  See 42 U.S.C. §§ 14071-14072 (2009).  States are required to adopt minimum sex offender registry standards in order to receive federal law enforcement funding.  Id.   ] 

	Given the broad directive of Ferber, requiring that the prohibited conduct be adequately defined, the specific definition of child pornography differs from state to state.  Many states include in the definition of child pornography “the exhibition of breasts, as well as genitals.”[footnoteRef:33]  Some states prohibit the creation, possession and distribution of “sexually suggestive images of minors,” thus eliminating the nude or partially nude requirement.[footnoteRef:34]  Clearly, images depicting sexual conduct by a child may fall far short of the local definition of obscenity.   [33: .  For example many states have adopted a legal standard which affords to courts and prosecutors broad discretion in categorizing an image of a minor as pornographic.  See, e.g., 720 ILL. COMP. STAT. 5/11- 20.1(a)(1)(vii) (Supp. 2009) (“depicted or portrayed in any pose, posture or setting involving a lewd exhibition of the unclothed or transparently clothed genitals, pubic area, buttocks, or, if such person is female, a fully or partially developed breast of the child or other person"); OKLA. ST. ANN. TIT. 21, § 1024.1 (West 2002) (visual depictions "where the lewd exhibition of the uncovered genitals has the purpose of sexual stimulation of the viewer, and defining forbidden sexual conduct to include acts of exhibiting human genitals or pubic areas”). ]  [34: 34.  WIS. STAT. ANN. § 948.01(7)(e) (West 2008) (“visual depictions of sexually explicit conduct including the lewd exhibition of intimate parts”). ] 

	State courts across the country have faced the dilemma of whether the broad language of child pornography laws encompasses teen sexting conduct.  Teens and their parents have been shocked to discover that the child pornography laws are broad enough to encompass this conduct.[footnoteRef:35] For example, In 2006, an Iowa jury convicted an eighteen-year-old high school senior under the state child pornography statute prohibiting “knowingly disseminating obscene material to a minor,”[footnoteRef:36] sentenced the teen to one-year probation, a $250 fine and required him to register as a sex offender.[footnoteRef:37]  [35: . Canal, 773 N.W.2d at 529-30 (2009 Iowa) ; Miller v. Mitchell, 598 F.3d 139 (3d Cir. 2010) (Even assuming the photo constituted a ‘prohibited sexual act,’ there was no evidence that Nancy Doe possessed or distributed the photo.); A.H. v. State, 949 So.2d 234 (Fl. Dist. Ct. App. 2007) (upholding the adjudication of a teen-age woman as delinquent for “producing, directing or promoting a photograph or representation of sexual conduct of a child.”); State v. Vezzoni, No. 22361-2-III, 2005 WL 980588 (Wash. App. Div. Apr. 28, 2005).]  [36: .  Under Iowa law: 

[a]ny person, other than the parent or guardian of the minor, who knowingly disseminates or exhibits obscene material to a minor, including the exhibition of obscene material so that it can be observed by a minor on or off the premises where it is displayed, is guilty of a public offense and shall upon conviction be guilty of a serious misdemeanor.
IOWA CODE ANN.§ 728.2 (West 2006).  
Obscene material in relationship to the dissemination to minors law is defined as: “Obscene material” is any material depicting or describing the genitals, sex acts, masturbation, excretory functions or sadomasochistic abuse which the average person, taking the material as a whole and applying contemporary community standards with respect to what is suitable material for minors, would find appeals to the prurient interest and is patently offensive; and the material, taken as a whole, lacks serious literary, scientific, political or artistic value. IOWA CODE ANN. § 728.1 (West 2006).]  [37: .  Canal, 773 N.W.2d at 529-30. ] 

	In Canal, upon the request of his 14-year-old high school friend, the senior sent an electronic photo of his nude erect penis to her, along with a picture of his face and the words, “I love you.”[footnoteRef:38]  The jury conviction was recently affirmed on appeal.[footnoteRef:39]  The Iowa Supreme Court upheld the jury determination that the photo of defendant’s nude penis was obscene.[footnoteRef:40] The jury instructions adopted the Miller contemporary community standard language modified to reflect the community’s view as to “what is suitable to minors.”[footnoteRef:41]  The jury instructions defined obscene material as:  [38: .  Id.]  [39: .  Id. at 532.]  [40: .  Id.]  [41: .  Id. at 530-31.] 


any material depicting or describing the genitals, sex acts, masturbation, excretory functions or sadomasochistic abuse which the average person, taking the material as a whole and applying contemporary community standards with respect to what is suitable material for minors,[footnoteRef:42] would find appeals to the prurient interest and is patently offensive; and the material, taken as a whole, lacks serious literary, scientific, political, or artistic value.[footnoteRef:43] [42: . See infra notes xx-xx and accompanying text. The use of an obscenity standard geared for minors in accordance with the Ginsberg standard further complicates the constitutional questions associated with teen sexting laws.]  [43: .  Id. ] 


Thus, while perhaps constituting “mere nudity”[footnoteRef:44] under the adult standard, given the “suitable material for minors”[footnoteRef:45] standard, the e-mailed photo was deemed obscene. By adhering to the statute designed to encompass and punish adult pedophilia, the court ignored many important facts.  The image was self-created by a male minor, at the request of a female minor, three years his junior, was not further published, and was not sent with any desire to harm or embarrass the recipient.  Thus, tried as an adult, Jorge Canal, a high school senior, paid a heavy price for what some might describe as a youthful indiscretion.[footnoteRef:46]  The Iowa court failed to apply the Bellotti II factors to the variable obscenity standard.[footnoteRef:47]   [44: . Id. at 533.]  [45: .
Id. at xx.  See infra xx-xx discussing the creation and implementation of the variable obscenity standard under Ginsberg. ]  [46: .  A similar price was paid by Phillip Alpert, see infra, notes 234-235 and accompanying text.]  [47: . See infra notes x-x and accompanying text. ] 

	Washington courts also faced the issue of teen sexting. In 2005, the Washington court of appeals upheld the trial court’s conviction of Anthony Vezzoni.[footnoteRef:48]  Following a bench trial, Anthony was convicted of possession of and dealing in the depictions of a minor engaged in sexually explicit conduct under RCW9.68A.070.[footnoteRef:49]  He appealed his conviction, arguing that the statute was unconstitutional because the category of banned speech in the statute was not sufficiently narrow because it lacked the word lewd and, further, it lacked a scienter element.[footnoteRef:50]   The court ruled that the pictures of minors need not be lewd, but merely sexually stimulating, a fair inference from the photos in question.[footnoteRef:51]  The court summarily rejected the defendant’s scienter arguments.[footnoteRef:52]  Likewise, in finding the images merely sexually stimulating, rather than obscene, the court raises but does not address the question of whether teens have a First Amendment right to create and possess indecent images.    [48: .  State v. Vezzoni, No. 22361-2-III, 2005 WL 980588 (Wash. App. Div. Apr. 28, 2005).]  [49:   Prior to amendment, the Washington statute provided:  “A person who knowingly possesses visual or printed matter depicting a minor engaged in sexually explicit conduct is guilty of a class B felony.”  WASH REV. CODE. § 9.68A.070 (2010).]  [50: .  Id. at *3.]  [51: . Id.]  [52: . Id. at *4.] 

 
	II.	Teen Sexting Does Not Constitute Child 				Pornography.

A. No Harm 

	In each of the forgoing cases discussed above,[footnoteRef:53] the prosecutors and the courts failed to consider whether the policy underlying the child pornography law would be furthered by prosecuting the teens.  The Ferber court, as previously noted, identified the following three public policy interests in support of modifying the Miller formula to include child pornography:  1) It interferes with a child’s ability to form healthy attachments later in life;[footnoteRef:54] 2) It is an intrinsic form of child abuse;[footnoteRef:55] and 3) It is a permanent record of the abuse and continues the harm to the child through distribution.[footnoteRef:56]   [53: . Infra n. xx-xx and accompanying text.]  [54: . New York v. Ferber, 458 U.S. 747, 758 (1982).]  [55: . Id. at 759.]  [56: . Id. ] 

	A review of the foregoing cases tried in Iowa and Washington demonstrates that the policy goals underlying the child pornography laws are not even implicated, much less advanced, by charging teens as child pornographers in these cases. With respect to the first element, absent evidence of psychological trauma associated with the depictions or publications at issue, there is no reason to conclude that sexting interferes with a teen’s ability to form healthy attachments later in life.[footnoteRef:57]  [57: . Id. at 758.] 

	Similarly, absent evidence of fraud, misrepresentation or duress, in matters where the image was self-taken or voluntarily and consensually created, there is no evidence that creating the image is an intrinsic form of child abuse.[footnoteRef:58] Additionally, absent nonconsensual impermissible publication, there is no evidence that the permanent record continues the harm to the child through distribution.[footnoteRef:59]  Finally, the age differential between the individual capturing the image and the minor pictured in most child pornography cases is absent in teen sexting cases, thus the element of sexual predation is also missing. Given these distinctions, it seems highly unlikely that legislators intended to capture TSIs within the class of child pornographers.     [58: . Id. at 759.]  [59: . Id. There is always the concern that the future self may regret the decision of the present self. This concern is arguably more pressing when the decision is made by a minor.  However, the situation remains factually distinct from that in which adults photograph children to make a profit from the sale of child pornography. ] 

	The poor fit between the legislative intent underlying child pornography law and teen sexting conduct is starkly illustrated by the recent Iowa Supreme Court decision in State v. Canal.[footnoteRef:60] As demonstrated by the decision to prosecute for sexting conduct, [footnoteRef:61] the sentence imposed included imprisonment, fines and mandatory sexual offender registration.[footnoteRef:62] The harsh and unanticipated results of prosecuting teens for sexting conduct under child pornography laws is currently prompting legislatures to enact teen sexting legislation that embodies an appropriate and measured legal response.[footnoteRef:63] Any such response should recognize a zone of First Amendment protection for teen sexual speech, including TSIs.  [60: .  State v. Canal, 773 N.W.2d 528, 528 (2009). ]  [61: .  See supra note  xx-xx and accompanying text.  ]  [62: . Canal, 773 N.W.2d at 530. (“The jury found Canal guilty of knowingly disseminating obscene material to a minor. The court imposed a deferred judgment, a civil penalty of $250, and probation with the department of corrections for one year. The court also instructed Canal that he must register as a sex offender and ordered that an evaluation take place to determine if treatment was necessary as a condition of his probation.). Id. ]  [63: . McLaughlin, supra, note xx at xx.  ] 

Construing TSIs as child pornography does not achieve the statutory intent of the laws designed to protect minors from adult sexual predation.  While the United States Supreme Court has yet to address the issue, as previously noted, several state courts have interpreted the definition of child pornography to include TSIs.[footnoteRef:64]  As we await guidance from the Supreme Court, a number of scholars have directly and indirectly addressed the issue of whether TSIs constitute child pornography or whether TSIs fall within a zone of protected teen speech.     [64: . See supra notes xx-xx and accompanying texts. ] 


	B.	Scholars Agree  

	John A. Humbach suggested four possible outcomes to the question of whether teens have a “constitutional right to record and document their own legal activities, in particular, sexual conduct and nudity… But even pictures and videos that are not obscene may still be illegal if they fall into the broad constitutional category of child pornography.”[footnoteRef:65] Humbach suggests that a fair reading of Ashcroft[footnoteRef:66] results in a more limited and cabined definition of child pornography which requires exploitation[footnoteRef:67] of a child made to engage in sexual conduct,[footnoteRef:68] by an adult,[footnoteRef:69] who profits commercially[footnoteRef:70] from the images captured in photos or videos.  The resulting harm is both immediate, as a result of the assault to the child’s dignity, autonomy and body,[footnoteRef:71] but also encompasses a continuing harm as recognized by the Supreme Court in Osborne.[footnoteRef:72]  Thus, absent evidence of exploitation, immediate harm, continuing future harm and commercial gain.  Humbach posits, “Both Ferber and Osborne are distinguishable from cases of teen sexting and autopornography, and their reasons do not justify the suppression of material made by teens acting on their own.”[footnoteRef:73]  [65: . John A. Humbach, Sexting and the First Amendment, 37 HASTINGS CONSTITUTIONAL LAW QUARTERLY 433, 438 (2010).  See also Sarah Wastler, The Harm in Sexting?: Analyzing the Constitutionality of Child Pornography Statutes that Prohibit the Voluntary Production, Possession and Dissemination of Sexually Explicit Images by Teenagers, 33 HARV. J.L. & GEN. 687, 701 (2010) (“Any attempt to restrict the rights of minors to produce and distribute sexually explicit photographs of themselves must be weighted against the constitutional rights of minors to engage in such sexually expressive speech.”); Clay Calvert, Sex, Cell Phones, Privacy, and the First Amendment: When Children Become Child Pornographers and the Lolita Effect Undermines the Law, 18 COMMLAW CONSPECTUS 1 (2009); John A. Humbach, Sexting and the First Amendment, 37 HASTINGS CONST. L.Q. 433 (2010); Lawrence G. Walters, How to Fix the Sexting Problem: An Analysis of the Legal and Policy Considerations for Sexting Legislation, FIRST AMEND. L. REV. 98 (2010).]  [66: . Ashcroft, 535 U.S. 251-253.]  [67: . Humbach, supra note xx at 464.  See also Elizabeth C. Eraker, Stemming Sexting: Sensible Legal Approaches to Teenager’s exchange of Self-produced Pornography, 25 BERKLEY TECH. L. J. 555, 585 (2010) (“Meanwhile, it is important to note that the child protection objective underlying the criminalization of child pornography may not justify the regulation of sexting.”). ]  [68: . Id. at 465.]  [69: . Id.]  [70: . Id.]  [71: . Id. at 466.]  [72: .  Id. (citing Osborne, 495 U.S. at 111). ]  [73: . Id. at 467.] 

	Humbach’s position that TSIs do not constitute child pornography is shared by the lawyers associated with the Juvenile Justice Center (“JJC”).[footnoteRef:74]  The JJC filed an amicus brief in the Miller case.[footnoteRef:75]  The JJC promoted two central arguments: 1) not all unwise juvenile behavior should be criminalized and 2) prosecuting sexting cases will needlessly involve juveniles in the criminal justice system.[footnoteRef:76] First, the JJC argued that “Sexting represents the convergence of technology with adolescents’ developmental need to experiment with their sexual identity and explore their sexual relationships.”[footnoteRef:77]   [74: . The JCC provides care, treatment and rehabilitation to juveniles involved in the juvenile justice system.  Brief of the Juvenile Law Center As Amici Curiae in Support of Appellees, Miller v. Skumanick, 2009 WL 5538635 (3rd Cir. 2009) at p.6.]  [75: . Miller v. Skumanick, 2009 WL 5538635 (3rd Cir. 2009).]  [76: . Brief of the Juvenile Law Center as Amici Curiae in Support of Appellees, Miller v. Skumanick, 2009 WL 5538635 (3rd Cir. 2009) (hereinafter JCC Brief). ]  [77: . Id. at p.8.] 

	Characterizing sexting as the most recent example of a teen trend reflecting “normal adolescent behavior, the prosecution of it is contrary to the purpose of the juvenile justice system.”[footnoteRef:78] The JJC argued that the statute criminalizing child pornography, when applied to minors, should be construed to further the twin goals of the juvenile justice system: to shelter minors from the criminal justice system and to “intervene in the lives of juveniles” to “give them room to reform.”[footnoteRef:79]  Thus, by threatening to prosecute the teens under the applicable child pornography statutes unless the teens agreed to a specific diversion and adjustment plan, the state used the juvenile justice system as “a sword, rather than a shield”[footnoteRef:80] as the specialized juvenile justice system is designed and intended to be used.    [78: . Id. at p. 9.]  [79: . Id. ]  [80: . Id. at 10.] 

The JJC next argued that sexting does not implicate the “compelling child protection justification”[footnoteRef:81] undergirding child pornography law.  The JJC cited Ashcroft v. Free Speech Coalition,[footnoteRef:82] for the proposition that the potential for future harm if the virtual images at issue images caused pedophiles to abuse children was an indirect consequence “that does not necessarily follow from the speech, but depends upon some unquantified potential for subsequent criminal acts.” [footnoteRef:83] Thus, absent evidence of the abuse and victimization of a child, the JJC argued that child pornography laws are inapplicable.  [81: . Id. at 11.]  [82: . 535 U.S. 234, 241-242 (2002).]  [83: . JCC Brief at 12.] 

	Amy Kimpel[footnoteRef:84] argues that the potential of child pornography chills the teen’s right to sexual self-expression and application of child pornography law to TSI constitutes “content-based censorship.”[footnoteRef:85]  The threat of such prosecution chills the internet speech of teens on-line communities formed to explore sexual identity in the safety of cyber chat rooms.[footnoteRef:86]   [84: . Amy F. Kimpel, Using Laws Designed to Protect as a Weapon: Prosecuting Minors Under Child Pornography Laws, 34 N.Y.U. REV. L. & SOC. CHANGE 299 (2010). ]  [85: . Id. at 327.]  [86: . Id. at 330. ] 

	Before the TSIs dominated the headlines, Professor Alan Garfield noted in 2005 that, “... the constitutionality of child protection censorship remains largely a muddle.”[footnoteRef:87]  In his article, Professor Garfield identifies a series of relevant considerations to guide policy makers in drafting and enacting constitutional rules, while providing guidance to the judiciary in navigating the extremes between affording great judicial deference to child censorship laws and invalidating such legislation as prohibited in all cases.[footnoteRef:88]  Garfield notes that while applying strict scrutiny to child censorship laws, the result is not always invalidity given the court’s recognition that the state has a compelling interest in protecting minors from “patently offensive sex-related material.”[footnoteRef:89]  Garfield notes the Court’s decision to forgo evidence that the material under scrutiny is, in fact, harmful to minors under a variable obscenity standard results in a deferential approach to such legislation that scholars have derided:[footnoteRef:90] [87: . Alan E. Garfield, Protecting Children from Speech, 57 FLA. L. REV. 565 (2005).  ]  [88: . Id. at 575-6.]  [89: . Id. at 582 citing Denver Area Educ. Telecomms. Consortium Inc. v. FCC. , 518 U.S. 727, 743 (1996). ]  [90: . Id. at 612. ] 

	
[bookmark: SR;12333]	Just as the Court in Roth did not demand proof that obscene speech was harmful to adults, so the Court has not demanded evidence that this ‘variable” obscenity” is harmful to minors.
[bookmark: sp_999_25][bookmark: SDU_25]	The Court's willingness to forgo any assessment of the impact of sexual speech is misplaced. While it may be true that the Court did not demand such evidence in its landmark obscenity case, it is also true that many scholars have been harshly critical of the Court's obscenity jurisprudence.

Thus, courts risk similar criticism by failing to require evidence of the harm that is the basis of the prohibition.
 	In contrast, Professor Garfield encourages the judiciary to demand “empirical evidence of harm from sexual speech”[footnoteRef:91] in the context of   shielding minors from sexually explicit speech.  The evidence of harm presents difficult questions in relationship to sexual speech that does not meet the definition of obscenity. Professor Garfield poses a series of questions: “Is it harmful if it leads minors to engage in protected sex?  Is it harmful if children become aware of their sexuality at an earlier age? Is it harmful if children believe it appropriate to have multiple sex partners or for married individuals to have affairs?”  In addition to evidence of harm, Professor Garfield suggests that there must also be evidence that most parents would support the suppressive legislation, presenting yet another hurdle given the absence of consensus regarding a minor’s access to sexually explicit speech.[footnoteRef:92]  Finally, the court must demand some evidence of the nexus between the suppressed speech and the resulting harm according to Professor Garfield.[footnoteRef:93]  Professor Garfield concludes that any such legislation must satisfy narrow tailoring requirements and vagueness and over breadth standards must also be satisfied.  [91: . Id. at 612-3.  Garfield notes that the Ginsberg court did not demand empirical evidence of harm, rather deeming it a matter of common sense.”  Id. at 613.]  [92: . Id. at 622. ]  [93: . Id. at 627.] 

	In contrast, some scholars continue to advance the state’s parens patriae interest in protecting minors from the harm associated with child pornography to justify statutes that limit or prohibit a teen’s right to create, possess and distribute with consent TSI.[footnoteRef:94]  [94: . See e.g. Jordan J. Szymialis, Sexting: A Response to Prosecuting Those Growing Up with a Growing Trend, 44 IND. L. REV. 301, 331-32 (2010) (“located in a digital form, the [TSI] image has access to the Internet, which ‘allows for unprecedented voyeurism, exhibitionism and inadvertent indiscretion.’”   Id.] 


III. THE CONSTITUTION GUARANTEES TO TEENS A MODIFIED 			ZONE OF PROTECTED INDECENT SPEECH , INCLUDING TEEN 			SEXTING IMAGES

	Historically, children were considered chattel, the property of their father.[footnoteRef:95] As the law evolved, so did its vision of the rights of children and the role of the state in securing these rights.  As a natural outgrowth of the state’s parens patriae role to protect the rights of those lacking power and wealth, the state began to recognize the rights of minors.[footnoteRef:96]  The Supreme Court has rejected the fiction that constitutional rights arise at the age of majority.[footnoteRef:97]  In fact, minors enjoy a wide variety of constitutional rights enjoyed by adults, including the right to equal protection from racial discrimination,[footnoteRef:98] the right to due process, including most of the rights afforded to adults accused of a crime such as the right to counsel, notice, confrontation, cross-examination, and the privilege against self-incrimination,[footnoteRef:99] requiring proof beyond a reasonable doubt if accused of a serious crime[footnoteRef:100] and requiring protection against double jeopardy.[footnoteRef:101] [95: . Julia McLaughlin, The Fundamental Truth About Best Interests, 54 ST. LOUIS U.L.J. 113, 121 (2009).]  [96: . See Patricia M. Wald, Making Sense Out Of The Rights Of Youth, 4 Human Rights 13, 15 (1974) (The child's subjugated status was rooted in the same benevolent despotism that kings, husbands, and slave masters claimed as their moral right.)  See also Robert M. Horowitz & Howard A. Davidson eds.,  Legal Rights of Children 116 (1984) (describing the state of childhood as “continuing from the age of birth to the age of majority, at which time the young person is presumed to be capable of responsible adult decision making.” ).]  [97: . Planned Parenthood v. Danforth, 428 U.S. 52, 74, 96 S.Ct. 2831, 2843, 49 L.Ed.2d 788 (1976).]  [98: . Brown v. Board of Educ., 347 U.S. 483, 495, 74 S.Ct. 686, 692, 98 L. Ed. 873 (1954)]  [99: . In re Gault, 387 U.S. at 30-57, 87 S.Ct. at 1445-59]  [100: . In re Winship, 397 U.S. 358, 368, 90 S.Ct. 1068, 1075, 25 L.Ed.2d 368 (1970).]  [101: . Goss v. Lopez, 419 U.S. 565, 579, 95 S.Ct. 729, 738, 42 L.Ed.2d 725 (1975)] 

Specifically, with respect to First Amendment rights, the Supreme Court has recognized that minors enjoy access to non-obscene information and enjoy the freedoms of speech, expression and religion.[footnoteRef:102] Thus, the question arises whether TSIs fall within the definition of teen speech protected by the First Amendment. [102: . Matter of Appeal In Maricopa County, Juvenile Action, 887 P.2d 599, 604-05 (Ariz. App. Div. 1994) (citing Erznoznik v. City of Jacksonville, 422 U.S. 205, 212-13 (1975); Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 514 (1969); West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).] 
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	In Miller the Supreme Court has broadly defined speech to include “illustrations, drawings, paintings, photographs and motion pictures”[footnoteRef:103] which convey messages, ideas, information, communication and expression.”[footnoteRef:104] However, some have criticized this broad definition of speech.[footnoteRef:105]  TSIs constitute pure speech.  In her essay entitled In Plato’s Cave, Susan Sontag explores the communicative power of photography.[footnoteRef:106]  She describes photographs as “miniatures of the world that anyone can make or acquire.”[footnoteRef:107]  Families use photography to “portrait chronicle” the connectedness of family.[footnoteRef:108]  Sontag observes that photos allow the individual to “take possession of the space in which they are insecure.”[footnoteRef:109]  Moreover, the picture will survive long after the even it records.  Thus, the picture immortalizes the event[footnoteRef:110]  and invites the viewer to reverie.[footnoteRef:111]  [103: . Id. at 16. ]  [104: . Id. at 24. ]  [105: . But see Elizabeth Ryan, Sexting: How the State can Prevent a Moment of Indescretion from Leading to a Lifetime of Unintended Consequences for Minors and Young Adults, 96 IOWA L. REV. 357, 366 (2010) (“A sexting image is not speech per se.  However a sexting image may qualify as protected expressive conduct.”);  Daniel Mark Cohen, Thirty Years Since Miller v. California, The Legacy of the Supreme Court’s Misjudgment on Obscenity, 15 ST. THOMAS L. REV. 545, 632 (2003).  For example, Daniel Mark Cohen criticizes the court’s definition of the scope of protected speech, “The Court’s erroneous and imprudent choice of the word superfluously broad term ‘works,’ requires the complex, qualifying   predicate of the statement.  Only one letter need be changed to render a more concise, accurate and meaningful statement of the fact: the First Amendment protects, not works, but words.” Id. ]  [106: . Kimpel, supra note xx, at 328.  It is through Kimpel’s article that I found and read Sontag’s engaging essays on photography. ]  [107: . Susan Sontag, ON PHOTOGRAPHY 5, 16, 24 (Picador 2001) (1977).   See, e.g., CNN.com, Entertainment, Photographer Defends Miley Cyrus Photo (Apr. 28, 2008), http:// www.cnn.com/2008/SHOWBIZ/Music/04/28/cyrus.photos/index.html?iref=nextin (discussing fifteen-year-old star Miley Cyrus's photo shoot with Annie Liebovitz for Vanity Fair, where Cyrus was “topless ... clutching a blanket to her chest”). The photo was attacked by critics as commercially exploitative of Cyrus's sexuality. Acknowledging that the image will garner attention and profit indicates the complex and sometimes schizophrenic nature of some adults' relationship with teen sexuality. Adults are interested enough in teen sexuality that the photo  will be profitable but troubled enough that the photo will be denounced as exploitative.]  [108: . Sontag supra note xx at 8.  See also Kimpel, supra note xx, at 328. Kimpel compares the American malaise with gay sexuality in the 1980’s to its current discomfort with teen sexuality, “The experience of a gay man during the AIDS epidemic and that of a child in the current era are markedly different, but they share the experience of having society try to eradicate any evidence of their demographic’s sexuality.” Id. ]  [109: . Sontag supra note xx at 9.]  [110: . Id. at 11. ]  [111: . Id. at 16.] 


A photograph is both a pseudo presence and a token of absence.  Like a wood fire in a room, especially those of people … are incitements to reverie.  The sense of the unattainable that can be evoked by photographs feeds directly into the erotic feelings of those for whom desirability is enhanced by distance.[footnoteRef:112]  [112: . Id. ] 


Photos communicate.  Whether the photographer and the viewer receive the same message is not a required element to establish non-verbal speech[footnoteRef:113] because a dialogue is occurring and only by permitting and fostering the dialogue can communication and understanding arise.   [113: . See e.g. Burnham v. Ianni, 119 F.3d 668 (8th Cir. 1997) (Nonverbal conduct constitutes speech if it is intended to convey a particularized message and the likelihood is great that the message will be understood by those who view it, regardless of whether it is actually understood in a particular instance in such a way. Citing Spence v. State of Wash., 418 U.S. 405, 411 (1974). ] 

	The attraction of sexting to teens should come as no surprise given the communicative power of the photograph.  Developmentally, teens are seeking to separate themselves from their parents and claim expanding autonomy, including sexual autonomy.[footnoteRef:114]  The typical absence of dialogue between parents and their children regarding natural sexual maturation creates uncertainty and angst, a sexual space that is unfamiliar and threatening. Through self-created erotic images, teens as the photographers of themselves, take possession of their own bodies and sexuality, thus affording to the teen a sense of power and control.  [114: . James G. Dwyer, THE RELATIONSHIP RIGHTS OF CHILDREN 97-122 (2006) (adult constitutional rights based on two alternative and parallel theories of moral and political philosophy: welfare and autonomy theories).  ] 

	Additionally, the photo captures “a neat slice of time,”[footnoteRef:115]  immortalizing the teen’s body in its youth, providing a token reminder to the viewer of potential sexual pleasure. Arguably, sexting empowers the teen who creates the image, facilitates individuation and a healthy development of teen sexuality and gives to teens a sense of mastery over their own sexuality. It is difficult to envision a form of speech more elemental, even primordial, than the communication embodied in teen sexting images.  [115: . Id. at 17.] 


Zone of Protected Teen Sexual Speech

	James Dwyer suggests that the legal theoretical framework supporting adult constitutional rights,[footnoteRef:116] also provides a basis for extending similar, though not identical, rights to minors, increasing the degree of liberty and autonomy afforded to minors as they approach the age of majority.[footnoteRef:117]   Dwyer writes about the legal difficulties created when the interests of the state, parents and the child diverge.[footnoteRef:118] He suggests that children appear to suffer because “the legal rules governing particular rights about their relational lives do not require state decision makers to act with a single-minded focus on the welfare of the affected children.”[footnoteRef:119]  [116: . James G. Dwyer, THE RELATIONSHIP RIGHTS OF CHILDREN 97-122 (2006) (adult constitutional rights based on two alternative and parallel theories of moral and political philosophy: welfare and autonomy theories).  ]  [117: . Dwyer, supra note xx at xx.]  [118: . Id. at 2.]  [119: . Id.  ] 

Although Dwyer focuses on the rights of children involved in custody, abuse and neglect proceedings, Dwyer’s theory of the relationship rights of children is applicable in developing a legal and societal response to teen sexting.  Teens approaching the age of majority, are individuating from their parents, beginning to form emotional and intimate relationships with peers and are using technology as a form of flirting and assessing whether further amorous advances might be welcomed. [footnoteRef:120]  Thus, whether to engage in teen sexting and with whom is at its core a relationship right initiated by a minor and criminally punished by society without any consideration of the adolescent’s relationship rights.   [120: . American Psychological Association, Report of the APA Task Force on the Sexualization of Girls (2007), http:// www.apa.org/pi/women/programs/girls/report-full.pdf (last visited April 15, 2011).] 

	Teen sexting is one way a minor begins to form an interpersonal relationship with an age appropriate partner.  It takes on added developmental significance because “The sense of one’s individuality and importance that arises from positive interpersonal experiences gives rise to the  ….perception that it is worthwhile and morally requisite to engage in self-authorship.”[footnoteRef:121]  Thus, when teen sexting is viewed as self-authorship, rather than autopornography, a series of rights based questions arise, rather than the series of retributive questions raised by the prosecution of minors as sex offenders.  Dwyer notes, “When we account for the developing capacities of persons approaching the age of majority, we call them “adolescents” or “mature minors” or something else to denote their relatively advanced but still less- developed-relative-to-adults powers of decision making.”[footnoteRef:122]   [121: . Id. at 117.]  [122: . Id. at 126.] 



IV.	TSIS THAT FALL WITHIN A ZONE OF PROTECTED TEEN SEXUAL SPEECH ARE ENTITLED TO PROTECTION UNDER A VARIABLE STRICT SCRUTINY STANDARD.

	The Supreme Court has recognized that teenagers may behave in irresponsible ways; however, this conduct is developmentally appropriate, thus rendering teens less culpable for their conduct than adults.[footnoteRef:123]  For example, the court invalidated the juvenile death penalty[footnoteRef:124] and, most recently, invalidated the sentence of juvenile life without parole for non-homicide convictions,[footnoteRef:125] in part, based upon this justification.  [123: . Thompson v. Oklahoma, 487 U.S. 815, 835 (1988) (plurality opinion).  ]  [124: . Roper v. Simmons, 543 U.S. 551, 569 (2005) (citing J. Arnett, Reckless Behavior in Adolescence: A Developmental Perspective, 12 DEVELOPMENTAL REV. 339 (1992). ]  [125: . Graham, 130 S. Ct. 2011 (2010).] 

Research demonstrates that teens are less aware of risks because they are less knowledgeable and lack experience, while at the same time, teens discount the long-term consequences of misconduct because the brain has not fully matured until an adult reaches his early 20’s.[footnoteRef:126] Teen sexting is a logical consequence of the intersection between budding teen libido and technology.[footnoteRef:127]  In fact, “A vital part of adolescence is thinking and experimenting with areas of sexuality.  It is through experimentation and risk-taking that adolescents develop their identity and discover who they will be.”[footnoteRef:128] [126: . Roper, 543 U.S. at 559. ]  [127: . JJC Brief at 8. “Technology allows teenagers to negotiate this important task of exploring their sexual identity while avoiding the embarrassment. (“Technology allows teenagers to negotiate this important task of exploring their sexual identity while avoiding the embarrassment of doing so face to face.”)]  [128: . Lynn E. Ponton & Samuel Judice, Typical Adolescent Sexual Development, 13 CHILD ADOL. PSYCHIATRIC CLINICS N. AM. 497, 508 (2004).  ] 

	Given these important developmental differences, the Supreme Court has historically afforded lesser protection to the constitutional rights of minors, “Thus, minors’ rights are not coextensive with the rights of adults because the state has a greater range of interests that justify the infringement of minors’ rights.”[footnoteRef:129]   [129: . Planned Parenthood of Cent. Missouri v. Danforth, 428 U.S. 52, 74-75 (1976)(plurality). See also Ginsberg v New York, 390 U.S. 629, 636-37, 643 (1968) ( upholding statute prohibiting sale of pornography to minors while permitting such sale to adults); Prince v. Massachusetts, 321 U.S. 158, 167-68 (1944) (state’s interest in protecting minors justified statute prohibiting minors from selling street literature even though such prohibition would be unconstitutional if applied to adults.)    ] 

	Approximately forty years ago, the Supreme Court attempted to provide some guidance to courts asked to address the constitutionality of statutes affording to minors sui generis constitutional protections than that due to adults under the same factual circumstances. Initially, the Supreme Court applied rational basis review to uphold a statute prohibiting the sale of pornography to minors.[footnoteRef:130] The Supreme Court upheld the constitutionality of the statute because, “the state may rationally conclude that exposure to the prohibited material is harmful to young people.”[footnoteRef:131]  Thus, the Supreme Court upheld the state statute creating a juvenile obscenity standard based upon two state interests, a parent’s right to rear children free from material they deemed harmful, coupled with the state’s interest in legislating to protect the welfare of minors.”[footnoteRef:132] The Ginsberg court relied upon New York state law to support its decision: [130: . Ginsberg v. New York, 390 U.S. 629, 643 (1968).]  [131: . Ginsberg v. New York, 390 U.S. 629, 643 (1968). ]  [132: . Id. at 631-34 (statute defined harmful to minors to mean any material when it “predominantly appeals to the prurient , shameful or morbid interests of minors.”). Curiously,  xx .  Miller changes standard but silent as to juvenile obscenity standard.] 


While the supervision of children's reading may best be left to their parents, the knowledge that parental control or guidance cannot always be provided and society's transcendent interest in protecting the welfare of children justify reasonable regulation of the sale of material to them. It is, therefore, altogether fitting and proper for a state to include in a statute designed to regulate the sale of pornography to children special standards, broader than those embodied in legislation aimed at controlling dissemination of such material to adults.

Thus, the Ginsberg court upheld the constitutionality of a statute prohibiting the sale of pornography to minors based upon a variable obscenity standard.[footnoteRef:133] It is valuable to highlight the limited scope and application of the statute upheld by the Ginsberg court. The prohibition did not bar parents from purchasing the magazine for a minor child; applied only to commercial transactions, applied to material “utterly without redeeming social importance for minors.[footnoteRef:134]    Scholars and jurists refer to the Ginsberg standard as the variable obscenity standard.[footnoteRef:135] Thus, the creation, possession and non-commercial distribution of TSIs raises a variety of factually distinct questions left unanswered by the Ginsberg court.     [133: . Arguably, TSIs could be subject to a variable obscenity standard.  The New York statute modified the Roth standard and provided: 6. “Harmful to minors” means that quality of any description or representation, in whatever form, of nudity, sexual conduct, sexual excitement, or sado-masochistic abuse, when it:

(a) Considered as a whole, appeals to the prurient interest in sex of minors; and

(b) Is patently offensive to prevailing standards in the adult community as a whole with respect to what is suitable material for minors; and

(c) Considered as a whole, lacks serious literary, artistic, political and scientific value for minors.

  ]  [134: . Ginsberg, 390 U.S. at 636-37. ]  [135: 136. See e.g. Garfield supra note x at xx; FCC v. Pacifica, 438 US 726, 767 (1978) (“Although the government unquestionably has a special interest in the well-being of children and consequently “can adopt more stringent controls on communicative materials available to youths than on those available to adults,” Erznoznik v. Jacksonville, 422 U.S. 205, 212, 95 S.Ct. 2268, 2274, 45 L.Ed.2d 125 (1975); see Paris Adult Theatre I v. Slaton, 413 U.S. 49, 106-107, 93 S.Ct. 2628, 2659-2660, 37 L.Ed.2d 446 (1973) (BRENNAN, J., dissenting), the Court has accounted for this societal interest by adopting a “variable obscenity standard” that permits the prurient appeal of material available to children to be assessed in terms of the sexual interests of minors.)] 

	Subsequently, the Supreme Court invalidated a similar statute applying the variable obscenity standard.  In Erzonick v. City of Jacksonville, the court examined the constitutionality of a statute
prohibiting the exhibition of motion pictures containing nudity.  The statute provided: 

It shall be unlawful …for any ticket seller, ticket taker, usher, motion picture projection machine operator, … or any other person connected with or employed by any drive-in theater in the City to exhibit … any motion picture, slide, or other exhibit in which the human male or female bare buttocks, human female bare breasts, or human bare public [sic] areas are shown, if such motion picture, slide, or other exhibit is visible from any public street or public place.[footnoteRef:136] [136: 	 Erznoznik v. City of Jacksonville, 422 U.S. 205, 212 (1975).] 


In examining the constitutionality of this statute, the Supreme Court characterized the statute as content-based censorship.  The state justified the statute based upon its broad police power to regulate to protect the welfare of minors. In addressing this argument, the Court commented, “It is well settled that a State or municipality can adopt more stringent controls on communicative materials available to youths than on those available to adults.”[footnoteRef:137]  The court further commented, “Nevertheless, minors are entitled to a significant measure of First Amendment protection, and only in relatively narrow and well-defined circumstances may government bar public dissemination of protected materials to them.”[footnoteRef:138] [137:  Id. at 213.]  [138:  Id. at 214.] 

[bookmark: ______#HN;F11][bookmark: B111975129824][bookmark: ______#HN;F12][bookmark: B121975129824][bookmark: ______#HN;F13][bookmark: B131975129824][bookmark: ______#HN;F14][bookmark: B141975129824]	The Court invalidated the statute as overly broad because: 

It is not directed against sexually explicit nudity, nor is it otherwise limited. …Speech that is neither obscene as to youths nor subject to some other legitimate proscription cannot be suppressed solely to protect the young from ideas or images that a legislative body thinks unsuitable for them. In most circumstances, the values protected by the First Amendment are no less applicable when government seeks to control the flow of information to minors.[footnoteRef:139]  [139:  Id. at 934.  ( “We have not had occasion to decide what effect Miller will have on the Ginsberg formulation. It is clear, however, that under any test of obscenity as to minors not all nudity would be proscribed. Rather, to be obscene ‘such expression must be, in some significant way, erotic.’”).] 


Thus, the Erzonick court recognized the applicability of First Amendment precedent to speech that is not obscene as to minors.  The state may not prohibit a minor’s right to speech based alone upon the belief that the content is unsuitable. 
[bookmark: B011101975129824][bookmark: B012111975129824][bookmark: B013121975129824][bookmark: ______#HN;F15][bookmark: B151975129824][bookmark: sp_780_215][bookmark: SDU_215][bookmark: ______#HN;F16][bookmark: B161975129824][bookmark: ______#HN;F17][bookmark: B171975129824][bookmark: sp_708_2276][bookmark: SDU_2276][bookmark: ______#HN;F18][bookmark: B181975129824][bookmark: F014131975129824][bookmark: B014131975129824][bookmark: ______#HN;F19][bookmark: B191975129824][bookmark: sp_780_216][bookmark: SDU_216][bookmark: ______#HN;F20][bookmark: B201975129824][bookmark: F015141975129824][bookmark: FN15][bookmark: F016151975129824][bookmark: sp_780_217][bookmark: SDU_217][bookmark: sp_708_2277][bookmark: SDU_2277][bookmark: citeas((Cite_as:_422_U.S._205,_*217,_95_][bookmark: B015141975129824][bookmark: B016151975129824][bookmark: FN16][bookmark: F017161975129824][bookmark: B017161975129824][bookmark: sp_780_218][bookmark: SDU_218]	The constitutionality of legislation limiting the rights of minors to seek abortions in the 1970s and 1980s refocused the Supreme Court’s attention on the question of the degree to which the state may constrain the constitutional rights of minors.  The Supreme Court observed that, “The question of the extent of state power to regulate the conduct of minors not constitutionally regulable when committed by adults is a vexing one, perhaps not susceptible of precise answer.”[footnoteRef:140]  In an attempt to better articulate the justification for adjusting the level of scrutiny in relationship to statutes abridging the constitutional rights of minors, the Supreme Court identified three reasons in Bellotti v. Baird.[footnoteRef:141] [140: . Population Center Intern’l, 431 U.S. at 692.  ]  [141: . 443 U.S. 622, 634 (1979) (hereinafter Bellotti II).] 

	The Bellotti II court described the applicable standard as follows:

We have recognized three reasons justifying the conclusion that the constitutional rights of children cannot be equated with those of adults: the peculiar vulnerability of children; their inability to make critical decisions in an informed, mature manner; and the importance of the parental role in child rearing.  (emphasis added).[footnoteRef:142]  [142: . Id. ] 


Each of these considerations interests recognizes the state’s parens patriae interest in protecting children from harm.  The Bellotti II Court further reasoned that due to immature decision making, emotional immaturity and preserving the important role of parental decision-making “an analysis of minors’ rights should consider whether there exists a compelling state interest that would justify the lesser protection of a minor’s rights.”[footnoteRef:143] Thus, an analysis of minor’s rights should determine whether “the state has a more compelling interest in protecting the minor from harm, not whether the rights involved are less fundamental.”[footnoteRef:144]    The test permits a degree of added restriction of rights only in cases where the state can demonstrate a compelling need for greater protection of the minor  (than of an adult) from the potential harm associated with exercising the right at issue, an interest that is absent once the minor attains adulthood.   [143: . Id. at 934.  Although Justice Powell wrote a plurality opinion, the Bellotti II factors have been widely accepted and applied by subsequent courts.  See e.g. State v. Doe, 231 P.3d 1016, 1027+, 148 Idaho 919, 919+ (Idaho Mar 26, 2010; Roper v. Simmons, 125 S.Ct. 1183, 1224, 543 U.S. 551, 620, 161 L.Ed.2d 1, 1, 73 USLW 4153, 4153, 05 Cal. Daily Op. Serv. 1735, 1735, 18 Fla. L. Weekly Fed. S 131, 131 (U.S.Mo. Mar 01, 2005); R.B. ex rel. V.D. v. State, 790 So.2d 830, 833+ (Miss. Jul 19, 2001; ]  [144: . H.L. v. Matheson, 450 U.S. 398, 441 n. 32 (1981) (Marshall dissenting).  Not all courts are in agreement with this interpretation of Bellotti II.  For example in Hutchins by Owens v. District of Columbia
144 F.3d 798, 808 (D.C. App. 1998) , the court noted, “These factors have not proven decisive, however, as courts have differed about their meaning and application. Compare Schleifer, 963 F. Supp. at 542 (“[T]he Bellotti factors justify a less stringent standard of review in this case.”), and City of Panora v. Simmons, 445 N.W.2d 363, 368-69 (Iowa 1989) (en banc) (same), with Johnson, 658 F.2d at 1073 (concluding that the Bellotti factors did not justify a lessened standard of review); Nunez, 114 F.3d at 945-46 (same); and Waters v. Barry, 711 F. Supp. 1125, 1136-37 (D.D.C.1989) (same). This difference is reflected in my opinion and that of Judge Tatel.] 

	The Bellotti II decision adopts strict scrutiny, rather than the rational relationship test of Ginsberg,[footnoteRef:145] as the appropriate constitutional standard to determine whether a may constrain the constitutional rights of a minor according to the Bellotti II factors even if such a law would be unconstitutional as applied to adults. In the Bellotti II case, by requiring the availability of a judicial by-pass option to obtain an abortion absent parental consent, the Supreme Court sought to guard against the state’s arbitrary deprivation of a mature minor’s fundamental right to bodily autonomy.  The minor’s right remained fundamental.  The state’s compelling interest in protecting a vulnerable minor from immature decisions through court oversight while protecting parental authority represents what may be characterized as a variable strict scrutiny standard.       [145: .  Bellotti II, 443 U.S. at 934. ] 

	The Bellotti II test has since been applied by courts to analyze the constitutionality of statutes abridging the fundamental rights of minors. For example, in addressing the validity of a curfew statute, the court applied strict scrutiny recognizing that: 

Constitutional rights do not mature and come into being only when one attains the state-defined age of majority. Minors, as well as adults, are protected by the Constitution and possess constitutional rights. The Court indeed, however long has recognized that the state has somewhat broader authority to regulate the activities of children than of adults. It remains, then, to examine whether there is any significant state interest in [the effect of the statute] that is not present in the case of an adult.[footnoteRef:146]  [146: .  Nunez by Nunez v. City of San Diego, 114 F.3d 935, xx (9th Cir. 1997). ] 

  
It follows that even when the state establishes a compelling interest to constrict the rights of a minor based upon the content of TSIs, it must do so in a narrowly, or least restrictive manner.[footnoteRef:147] Thus, a careful analysis of both the state interests implicated in legislating teen sexting conduct and the sufficiency of the tailoring remain necessary.  These state interests should be analyzed in light of the overarching theoretical framework surrounding the First Amendment rights of minors as they approach adulthood,  adolescent brain science and the Dwyer theory of increasing juvenile rights and responsibilities. Additionally the limitations placed on state intervention under Bellotti II must be recognized because the state enjoys only “some broader authority” to regulate the conduct of minors.[footnoteRef:148]     [147: 148. Denver Area Educ. and Telecom. Con., Inc., 518 U.S. 727,  (1996) (The importance of the interest at stake here-protecting children from exposure to patently offensive depictions of sex; the accommodation of the interests of programmers in maintaining access channels and of cable operators in editing the contents of their channels; the similarity of the problem and its solution to those at issue in Pacifica; and the flexibility inherent in an approach that permits private cable operators to make editorial decisions, lead us to conclude that § 10(a) is a sufficiently tailored response to an extraordinarily important problem.

]  [148: .  Bellotti II, 433 U.S. at xx. ] 
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A. Model Teen Sexting Legislation
	The theoretical framework above can best be understood when applied to a teen sexting statute. In a previous article, this author proposed model teen sexting legislation[footnoteRef:149] and would now like to take this opportunity to apply the First Amendment constitutional framework developed in this article to the draft legislation. The fourth section of this article illustrates the need for a separate TSI statute, sets forth a formerly proposed teen sexting model statute and applies the Bellotti II test to determine its constitutionality in relationship to a teen’s First Amendment rights.    [149: .  Mclaughlin, supra note xx at xx.] 

	A separate teen sexting statute is justified because of the legal distinction between child pornography, which is illegal, and non-obscene pornography, picturing adults.  The distinction is based entirely upon the age of those pictured, without regard to the age of the individual creating, possessing or distributing the image. Adults aroused by child pornography are referred to as pedophiles.[footnoteRef:150] They are reviled by society.[footnoteRef:151] Even after serving their sentences, they continue to be ostracized by society.[footnoteRef:152]  Pedophiles suffer sentences that can be harsher than those who kill in the course of committing a crime.[footnoteRef:153] Thus, the law reflects a tremendous animus against pedophiles. In contrast, TSIs represent a token of age appropriate sexual expression between sexually mature teens. Other scholars have characterized Supreme Court child pornography law as “leaving open issues regarding whether borderline materials depicting children are protected by the First Amendment.”[footnoteRef:154] The authors suggest that whether teen sexting images are entitled to constitutional protection depends upon the content of the image.[footnoteRef:155]   [150: . Amy Adler, Inverting the First Amendment, 149 UNIV. PA. LAW REV. 921, 924 (2001) “Pedophiles have emerged as the new communists in our popular imagination.”).   ]  [151:  Id. at xx.]  [152: . Id. at xx.]  [153: . Id. at xx.]  [154: . W. Jesse Weins and Todd C. Hiestand, Sexting, Statutes, and Saved by the Bell: Introducing a Lesser Juvenile Charge with an “Aggravating Factors” Framework, 77 TENN. L. REV. 1 (2009).]  [155: . Id. at 16. ] 

	The Supreme Court has expressly held, “depictions of nudity without more, constitute protected expression.”[footnoteRef:156] In relationship to child pornography, the distinction between “protected and unprotected speech …. is twofold: (1) whether the child is engaged in sexual conduct; or (2) whether the nudity depicted is lewd.[footnoteRef:157] Thus, the image must reflect sexual conduct or include nudity designed to arouse the viewer.[footnoteRef:158]  Because child pornography law focuses on content and the age of the minor depicted, rather than the identity and age of the creator and the relationship between the party creating the image, the minor depicted and the viewer, existing child pornography law criminalizes TSIs created by minors, shared with minors, engaged in developmentally appropriate conduct, arguably sweeping too broadly and intruding into the realm of protected teen sexual speech.     [156: . Id.]  [157: . Id. at 17.  Many courts look to the six factor Dost test to decide whether an image is lewd.  See Dost v. xx (factors include xxx).  This issue has been further complicated by the Third Circuit ruling in United States v. Knox, xx, holding that the definition of lewd in relationship to child pornography does not even require nudity, “quote”.  ]  [158: .  Id. at 25. ] 

	Thus, a unique and distinct legal response to teen sexting is required.  It should be crafted to take into account the expanding teen constitutional rights of minors after they reach puberty and as they approach adulthood.  It must survive strict scrutiny under the First Amendment variable obscenity standard announced in Ginsberg[footnoteRef:159] and modified by Bellotti II.[footnoteRef:160] Adopting this approach reflects an autonomy based model affording greater first amendment[footnoteRef:161] protection to a teen as the teen matures and approaches adulthood.[footnoteRef:162]   [159: . Ginsberg, 390 U.S. at 636-37. ]  [160: . Belotti II, 443 U.S. at 634. This doctrine is often relied upon to resolve disputes between  a parent and a child in medical decision-making disputes. ]  [161: .  Additionally, teen privacy rights are also implicated. See e.g. any law review articles examining right to sexual privacy of teens. ]  [162: . Belotti II, 443 U.S. at 634. ] 

	When a teen creates a nude or partially nude digital self-image and sends it to an age-appropriate potential intimate partner, the teen is deemed a criminal for replicating adult amorous behavior in relationship to an age appropriate partner. Thus, if an adult creates a nude or partially nude digital image and sends it to a desired sexual partner, so long as the image is not obscene, the image is welcomed and the desired partner is above the age of consent, the act is legally protected.  	When a minor engages in the same conduct, the minor is guilty of a crime under the child pornography law.  As previously argued, the criminal statute is improperly applied to the teen given the absence of the defining characteristic: immoral sexual attraction to a child.  
	In fact, the act of teen sexting should properly fall within the definition of a status offenses.[footnoteRef:163] Like underage drinking, running away and curfew violations, the child pornography statute, as applied to teens, prohibits teens from engaging in conduct that would otherwise be legal between age appropriate adults.  Thus, neither criminal prosecution nor delinquency adjudication is always the proper response to teen sexting conduct that falls outside of the protected zone.[footnoteRef:164]  Several scholars have proposed model statutes.[footnoteRef:165]  Others have outlined the content and policy goals of ideal statutes.[footnoteRef:166]  The author’s legislation provides as follows: [163:  	163. I am working on this important footnote. ]  [164: . This paper reflects my additional thoughts with respect to teen sexting and reinforces and further justifies the proposed statute I advanced in my earlier article. ]  [165: . In progress.]  [166: . In progress.] 


 Teen Sexting Conduct
I. Statutory Intent.
 
A. The intent of this statute is to: 
a) exempt Teen Sexting Images from the state and federal definition[footnoteRef:167] of child pornography;  [167: .  This goal will require companion federal legislation recognizing this exception to the federal sex offender registration rules.] 

b) to create a consistent legal response; 
c) to educate teens regarding the creation, possession, and distribution of Teen Sexting Images; 
d) to promote early intervention; 
e) to create a diversionary program to educate teens who create and share Teen Sexting Images without the intent to harm those depicted;
f) to punish and deter teens who create, possess, or distribute Teen Sexting Images with the intent to cause emotional harm, to embarrass, or to stigmatize those depicted; and 
g) to require that Teen Sexting is redressed within the juvenile justice system.     

II. Definition of a Teen Sexting Image

A.  A “Teen Sexting Image” is an image: 
a) that is of one or more individuals between the ages of 13 and 18, including self-images (depicted person or persons);
b) that is captured in a traditional or digital photographic or video format; 
c) that, if shared, is shared among teens between the ages of 13 and 18; and 
d) that is not obscene as defined under applicable state and federal law. 

III. Permitted Conduct.

A. Teens between the ages of 15 and 18 may voluntarily create and privately possess Teen Sexting Images so long as they do not violate Section IV of this Statute.
B. Teens between the ages of 13 and 14 may voluntarily create and privately possess Teen Sexting Images so long as they do not violate Section IV of this Statute.  However, the court shall have the discretion to direct the state agency designated to supervise children in need of services or deemed dependant to initiate an investigation regarding the need for supervision.[footnoteRef:168]   [168: .  The distinction between older teens and younger teens is designed to recognize the increasing role of teen autonomy and creates a zone of absolute privacy for teens between the ages of 15 and 18 who have the ability to consent to sex in a majority of the states within the United States.  For younger teens, the legislation expressly recognizes the court’s discretion to order state oversight if there is a concern regarding knowing consent, maturity and the teen’s ability to comprehend the long-term consequences of the conduct.  ] 


IV. Violation.
  
A. A  person who is between the ages of 13 and 18[footnoteRef:169] commits a  delinquent act if, the teen without the consent[footnoteRef:170] of each depicted person: [169: .  Legislators must decide whether to exempt all minors from sex-offender prosecution or only those who possess images of minors deemed old enough to participate voluntarily and knowingly in the conduct pictured.  I identified the age of 13, the age most minors enter 7th grade, and the average age minors reach sexual maturity, as the appropriate age.  Additionally, this statute extends juvenile court jurisdiction to 18 year-old-teens who create, possess, or distribute teen sexting images because many high school seniors do not graduate until after they reach age 18.   ]  [170: .  The term “consent” raises a host of definitional problems because verbal consent may not be freely given.  Thus, a teen who consents does so verbally and is supported by the objective conduct of the minor.  Phipps, supra note 243, at 377.   ] 

a) Creates a Teen Sexting Image; 
b) Possesses a Teen Sexting Image; or
c) Distributes a Teen Sexting Image:
1) to a person not depicted; 
2) by posting it on a public web page; 
3) by electronically sharing it with a person or persons not depicted; or
4) by otherwise sharing it with a person or persons not depicted.[footnoteRef:171]  [171: .  This portion of the statute is designed to deter negligent publication of third-party Teen Sexting Images and to educate teens regarding the potential consequences of this conduct. ] 


IV.  	The consequences of statutory violation shall be determined based on the mens rea involved.

A. If the actor recklessly[footnoteRef:172] creates, possesses, or distributes a Teen Sexting Image without the consent of the depicted person or persons, the actor: [172: .  This standard assumes “that all tortious conduct can be placed on a scale of unreasonableness, comprised of ordinary negligence, a middle tier of recklessness, and intentional conduct.”  Edwin H. Byrd, III, Reflections on Willful, Wanton, Reckless, and Gross Negligence, 48 LA. L. REV. 1383, 1400 (1988).   ] 

a) Shall be enrolled in a mandatory diversion program; 
b) Shall not be adjudicated delinquent; and 
c) Shall not be required to register as a sex offender.

B.  If the actor intentionally creates, possesses, or distributes a third-party Teen Sexting Image with or without the consent of the depicted person or persons, and with the specific intent to cause emotional harm, to embarrass, or to stigmatize any depicted person or persons, the actor: 
a) Shall be adjudicated delinquent;
b) Shall have phone and internet use monitored for a reasonable period of time; 
c) Shall undergo education regarding privacy rights, the internet, and the legal meaning and importance of consent in relationship to matters of sexual intimacy; 
d) Shall not be tried as an adult; and 
e) Shall not be required to register as a sex offender.[footnoteRef:173] [173: .  Legislators must decide whether to exempt all minors from sex-offender prosecution or only those who possess images of minors deemed old enough to participate voluntarily and knowingly in the conduct pictured.  I identified the age of 13, the age most minors enter 7th grade and the average age minors reach sexual maturity as the appropriate age.    ] 


V. Subsequent violations of this Statute by the same teen shall be handled by the judge in juvenile court under Section IV (B). 

B. Bellotti II applied to Teen Sexting Legislation

	Should such a statute be enacted, it must pass constitutional muster. The first step of this analysis is “to determine whether the state has a more compelling interest”[footnoteRef:174] in protecting a minor from the potential harms associated with sexting than it does in protecting adults.   Even where such interests exist, under the Bellotti II test, the teen rights involved remain fundamental and the statute in question must be narrowly tailored.[footnoteRef:175]   [174: . ]  [175: . Bellotti II, 443 U.S. at 634; Planned Parenthood of Cent. Missouri v. Danforth, 428 U.S. 52, 74-75 (1976)(plurality).  See also Brenda Hoffman, 1984 Duke L.J. 1325, 1341 (1984)(“The state's interest in protecting its young people from harm, however, does not affect the fundamental nature of the minor’s right, but rather, is a separate factor to be weighed in order to evaluate whether the right is burdened justifiably. In itself, the state interest does nothing to diminish the fundamental nature of the minor’s constitutional right.’).] 

	The first criteria of the Bellotti II test permits state regulation, that might otherwise be unconstitutional as applied to adults, to protect the peculiar vulnerability of children.  However, this state interest wanes as the minor approaches adulthood. Some courts have considered whether this factor refers to the physical weakness of minors as compared to adults, describing minors as “smaller, weaker and less able to care for themselves.”[footnoteRef:176] This interpretation suffers because many adults may also fall into this category if they are elderly, small or ill.[footnoteRef:177] Thus, this justification alone is insufficient to justify disparate treatment of teens and adults.[footnoteRef:178]    [176: . City of Panora v. Simmons, 445 N.W.2d 363 (Iowa 1989).  ]  [177: . Id. at 372.]  [178:    . Id. But see Schleifer by Schleifer v. City of Charlottesville
159 F.3d 843, 848 (4th Cir. 1998). Courts have recognized “the peculiar vulnerability of children,” Bellotti II, 443 U.S. at 634, 99 S.Ct. 303-5, and the Supreme Court long ago observed that “streets afford dangers for [children] not affecting adults.” Prince, 321 U.S. at 169, 64 S.Ct. 438. Those dangers have not disappeared; they simply have assumed a different and more insidious form today. Each unsuspecting child risks becoming another victim of the assaults, violent crimes, and drug wars that plague America's cities. Given the realities of urban life, it is not surprising that courts have acknowledged the special vulnerability of children to the dangers of the streets. Nunez v. San Diego, 114 F.3d 935, 947 (9th Cir.1997); In Re Appeal in Maricopa County, Juvenile Action No. JT9065297, 181 Ariz. 69, 887 P.2d 599, 606 (1994) ( Maricopa County ); People in Interest of J.M., 768 P.2d 219, 223 (Colo.1989) (en banc); see also Bykofsky, 401 F. Supp. at 1257. Charlottesville, unfortunately, has not escaped these troubling realities. Two experienced City police officers confirmed to the district court that the children they observe on the streets after midnight are at special risk of harm.] 

	Under the second Bellotti II factor, a court must consider whether the inability to make critical decisions in an informed, mature manner presents the court with a compelling state interest to restrict a minor’s constitutional rights, in this instance the right to create, possess or distribute TSIs.  This Bellotti II factor is cited in cases invalidating a minor’s Miranda warnings[footnoteRef:179] and in cases invalidating a minor’s confession on the basis that the minor does not fully understand the due process rights afforded to suspects before trial.[footnoteRef:180]  [179: .  ]  [180: . Hardaway v. Young, 302 F.3d 757 (7th Cir. 2002).  ] 

	The precedent described above expands the constitutional protection available to minors, rather than delimiting it.  Thus, the immaturity of minors seemingly entitles them to preferential treatment under the law and provides to them even greater protection of their substantive and procedural due process rights than that afforded to adults.  This line of reasoning justifies providing greater protection to the constitutional rights of minors , while holding them less culpable. Additionally teens are unlikely to consider seriously the long-term consequences of their conduct.[footnoteRef:181]  Like a coerced waiver of rights, the press of a computer button, launching a TSI into cyber space without malicious intent should not result in criminal prosecution.  After all the Bellotti II standard is to afford more protection to minors, not less.   [181: . Supra notes xx-xx and accompanying text. ] 

	
	


[bookmark: sp_999_11]	In assessing the constitutionality of any law limiting the first amendment rights of a teen, the court must finally assess the third Bellotti II factor by determining whether the interest in supporting the parental role in child rearing is sufficiently compelling, in association with the other considerations identified by the Bellotti II court.  This goal is typically furthered when the state observes the boundary of family privacy and autonomy, thus furthering family autonomy and legitimizing limited government intrusion when needed.[footnoteRef:182]  The state must be vigilant to preserve this boundary and avoid the perception of undue state interference in the guise of supporting parents. Absent restraint, minors lose faith in the government’s commitment to the freedoms guaranteed by the Constitution.[footnoteRef:183]    [182: . City of Panora  v. Simmons, 445 N.W.2d 363 (Iowa 1989).   ]  [183: . Id. at 373. ] 


For children to have a true sense of all the liberties and privileges this country has to offer, they must be allowed to experience them to the greatest extent possible. A government that promotes this principle is a government that is worthy of respect in the eyes of children. A government that ignores this principle does a disservice to all of us.[footnoteRef:184] [184: . Id.] 


The scope of a minor’s right to use technology to participate in teen sexting presents an issue at the core of family privacy and should be resolved on a family by family basis. 

	In addressing the constitutionality of a curfew case, the New Mexico Supreme Court reasoned, 

The third Bellotti II factor not only demonstrates that there is a fundamental right at stake, but is also a substantive basis for holding the curfew unconstitutional…. “A long line of cases has established the Court's view that child-rearing is the role of parents, not impersonal political institutions.” Note at 1178. … The right to rear children without undue governmental interference is a fundamental component of due process, Ginsberg v. New York, 390 U.S. 629, 639, 88 S. Ct. 1274, 20 L.Ed.2d 195 (1968), and “[f]amily autonomy is as much a right of children as of their parents.” Note at 1179. Custody, care, and nurture reside first in parents, Stanley v. Illinois, 405 U.S. 645, 651, 92 S.Ct. 1208, 31 L.Ed.2d 551 (1972), though the right is not absolute and is subject to reasonable regulation and compelling state interests. Runyon v. McCrary, 427 U.S. 160, 178, 96 S.Ct. 2586, 49 L.Ed.2d 415 (1976). 

Thus, the third prong of Bellotti II does not favor state interference.  	
	Any statute dealing expressly with TSIs is a content based restriction limiting the free speech rights of teens.  Therefore, such legislation must comply with the Bellotti II standard.  Given the foregoing analysis, it is likely that a court would find its parens patriae interest in protecting minors from the harmful consequences of rash decisions would justify limiting, to some extent, a minor’s right to create, possess and distribute TSIs. Such legislation is justified because teens are prone to impulsive decisions and do not give proportionate weight to the potential harm that might arise from their conduct.   To the extent that the state relies upon protecting minors from harm, this interest should be supported by empirical evidence that establishes a nexus between the censored speech and the alleged harm.[footnoteRef:185] Moreover, the legislation should shield minors from prosecution when possible, rather than facilitate it.  [185: . See Garfield, supra note x and accompanying text. ] 

	Assuming that the state meets its Bellotti II burden and establishes a compelling interest to limit a minor’s first amendment rights in relationship to TSIs, the statute at issue must, nevertheless, be narrowly tailored. In order to satisfy the narrow tailoring prong, one district court identified the following factors to assess whether a statute is sufficiently narrowly tailored: 1. Examine the precise facts that prompted the legislature to enact the legislation, 2. Examine the logical connection between the factual premises and the statutory remedy, 3. Examine the breadth of the remedy.[footnoteRef:186]   [186: . Hutchins v. District of Columbia, 188 F.3d 531 ,542 (C.A.D.C. 1999) (“In judging the closeness of the relationship between the means chosen (the curfew), and the government's interest, we see three interrelated concepts: the factual premises upon which the legislature based its decision, the logical connection the remedy has to those premises, and the scope of the remedy employed.”).  ] 

	Clearly child pornography laws sweep too broadly and treat minors who mimic adult conduct as felons. The prosecution of teens for TSIs requires more narrowly tailored laws. While prosecuting teens engaged in teen sexting as child pornographers is violative of all three prongs of the narrowly tailored test, the author’s proposed statute fares far better under this test. 
	The facts prompting teen sexting legislation are reviewed in detail in a variety of recent law review articles.[footnoteRef:187]  Given the potential for criminal prosecution under child pornography laws, legislative reform is needed.  The model statute seeks to marry the facts prompting legislative action with the proposed remedy by creating a recognized zone of teen privacy and distinguishing between reckless and intentional conduct. The model statute limits jurisdiction to the juvenile court, exempts teens from prosecution under state and federal child pornography laws and limits the adjudication of teens as delinquent to cases in which there is evidence of a “specific intent to cause emotional harm, to embarrass, or to stigmatize any depicted person or persons…”  Thus, the legislative response is logically related to the goal of creating a measured response to teen sexting conduct with an educational component for harm due to reckless conduct and the option of adjudicating a minor delinquent where the facts evidence an intent to harm or embarrass a third party.  [187: . See supra note xx. ] 

	Finally, the model statute is narrowly tailored to educate and deter conduct that is malicious.  The Bellotti II court’s focus on the differences between adults and minors and the state’s regulatory interest should be considered in defining the scope of illegal and unacceptable teen sexting content.  Clearly, any TSIs rising to the level of the Miller obscenity standard should be prohibited.  Additionally, legislators should treat the violation of teen sexting laws as a status offense absent evidence of intent to harm others.  Finally, any TSIs created or distributed without the consent of those pictured with the intent to harm or embarrass should likewise be prohibited. Upon the first offense, the minor should suffer no threat of confinement and juvenile court jurisdiction should be exclusive and mandatory.  
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	The forgoing discussion is designed to provide some guidance to lawmakers, law enforcers, parents and teens as each confronts the reality of TSIs and seek to craft appropriate legal and family responses. Teens should be protected from prosecution as child pornographers because their conduct is not blameworthy.  It lacks the element of predation.  
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The Fundamental Truth about best interests

Draft

Julia Halloran McLaughlin[footnoteRef:188]* [188: ] 



 The child’s right to be reared by loving parents or loving parent-like adults shapes this paper. The child’s right is defined, not in biological or legal terms, but in familial and relationship terms.  This article advocates legal recognition of the right of a child, who has established a loving parental relationship or a loving relationship with a parent-like adult, to continue that relationship. The relationship arises over time and is characterized by continuing, predictable and nurturing.  It results in an emotional bond associated with healthy physical, psychological and emotional development.[footnoteRef:189]  This right is not new.  It has historically been recognized through the application of the Best Interests of the Child Standard (“BICS”).[footnoteRef:190][footnoteRef:191]  Nevertheless, this right has been largely ignored by the Supreme Court in its comparatively recent decisions regarding the fundamental rights of parents.  It is now time to recognize the traditional role of the BICS and to afford to children the constitutional right to preserve existing loving and nurturing parent and parent-like relationships. [footnoteRef:192] This article proposes that a child’s right to enjoy loving and nurturing parent-like relationships should be formally recognized as a constitutionally protected fundamental right.  This right should be evaluated on a case by case basis in any third-party dispute concerning custody[footnoteRef:193] as one aspect of the substantive due process rights belonging to a child.  [189: ]  [190: ]  [191: ]  [192: ]  [193: ] 

The Supreme Court, as arbiter of the meaning of the Constitution, has gradually, yet steadily, expanded the definition of a “person”[footnoteRef:194] entitled to due process protection, from its original application only to landowning male citizens of Caucasian descent[footnoteRef:195] to include black men,[footnoteRef:196] Native Americans,[footnoteRef:197] non-freeholders,[footnoteRef:198] women[footnoteRef:199] and children.[footnoteRef:200]  Under the U.S. Constitution, the Supreme Court synthesized the meaning of the phrases “all men are created equal”[footnoteRef:201] and “the state shall not deprive any person of life, liberty or property without due process of law”[footnoteRef:202] by extending due process rights without regard to race, gender and class.[footnoteRef:203]   [194: ]  [195: ]  [196: ]  [197: ]  [198: ]  [199: ]  [200: ]  [201: ]  [202: ]  [203: ] 

The Supreme Court’s interpretation of the constitutional rights possessed by individuals as a result of the substantive due process clause[footnoteRef:204] continues to evolve, breathing continuing life into the aging parchment.  Children possess many of these recently recognized rights;[footnoteRef:205] however, a child’s relationship rights have not been afforded strict protection.  Despite the lack of Supreme Court leadership, state courts have begun to recognize the fundamental nature of the child’s right to have third-party custody claims determined by the BICS.[footnoteRef:206]  This article examines the interrelationship between the child’s fundamental right to continue existing loving and nurturing parent-like relationships and the BICS.[footnoteRef:207]  The BICS both reveals the existing and fundamental nature of this right and, in fact, secures it. Through the BICS, the relationship rights of the child are preserved.      [204: ]  [205: ]  [206: ]  [207: ] 

Legislatures across the U.S. have universally adopted the BICS[footnoteRef:208] and applied it to determine custody and visitation disputes between fit parents.  In contrast, the BICS is rarely applied in third-party custody claims. Although sometimes the subject of scholarly critique,[footnoteRef:209] courts variously refer to the BICS standard as “paramount”[footnoteRef:210] and “compelling,”[footnoteRef:211] descriptive language associated with state interests weighty enough to limit fundamental rights.[footnoteRef:212]  Specifically, the Supreme Court inconsistently characterizes the BICS as sometimes “important” and other times as of “constitutional importance.”[footnoteRef:213]  Surprisingly, scholars have paid scant attention to whether a court may properly rely upon the BICS as advancing a compelling state interest weighty enough to justify the state’s limitation of a parent’s fundamental right in matters of child-rearing.[footnoteRef:214]   One reason to characterize the BICS as a compelling interest is that it protects the child’s underlying fundamental right to preserve existing loving and nurturing parent-like relationships.[footnoteRef:215] Currently, some state courts implicitly recognize as fundamental and protect the child’s right by applying the BICS.[footnoteRef:216]  It is time that courts and legislators expressly recognize the child’s underlying fundamental right to preserve existing loving and nurturing parent-like relationships and protect them by applying the BICS in all custody cases, including third-party claims.   [208: ]  [209: ]  [210: ]  [211: ]  [212: ]  [213: ]  [214: ]  [215: ]  [216: ] 

The first section of this article traces the origins and historical evolution of the BICS standard as it emerges: the guardian of a child’s relationship rights.  The second section examines the modern evolution of the BICS as it has evolved to recognize a child’s right to preserve existing parent-like relationships.  The third section analyzes the Supreme Court precedent recognizing the unenumerated right to family privacy and the related presumption that parents act in the best interests of their children and concludes that this concept of family privacy fails children by subordinating their interests to those of their parents and by silencing the voices of children stakeholders. The fourth section discusses Supreme Court treatment of the BICS and explores the resulting state court confusion as to its proper application in third-party custody disputes, turning to early BICS precedent for guidance.  The fifth, and final, section proposes a constitutional framework to recognize and protect a child’s fundamental right to continue existing loving and nurturing parent-like relationships.      


I.	THE COMMON LAW ORIGIN AND BIRTH OF THE BEST INTERESTS OF THE CHILD STANDARD EVIDENCES THE CHILD’S FUNDAMENTAL RIGHT TO A “WISE, AFFECTIONATE AND CAREFUL PARENT.”[footnoteRef:217]    [217: ] 


The BICS, the standard universally embraced by U.S. state courts in custody matters,[footnoteRef:218] was born at common law, originating in England.[footnoteRef:219] The BICS extended the protections afforded to orphaned and abandoned children, flowing from the parens patriae authority of the state, to children involved in custody disputes.  One way to understand the BICS is to view it as a lens that continues to define and refine the relationship of the rights and duties existing between parents, child and state.[footnoteRef:220] Sometimes courts rely upon the BICS to resolve disputes in which the state, acting as parens patriae on behalf of the child, sues a parent it deems unfit.  In other instances, courts apply the BICS to resolve private custody disputes.  [218: ]  [219: ]  [220: ] 

Before the Norman Conquest in 1066, women enjoyed the right to exit a marriage taking her children and half of her property under Anglo-Saxon law.[footnoteRef:221] The rise of feudalism in England denied the status of personhood to married women.[footnoteRef:222]  Feudalism eviscerated female identity, in part, by eliminating a mother’s right to retain real and personal property and her right to exercise custody upon separation or divorce.[footnoteRef:223]  Fathers enjoyed presumptive and absolute hegemony in the feudal family hierarchy.[footnoteRef:224] This presumption perhaps worked well enough in cases where fathers provided sufficient physical, financial and emotional support within the family, but raised difficult moral and legal questions in the absence of a benign patriarch. `   [221: ]  [222: ]  [223: ]  [224: ] 

English common law recognized the father’s right to control matters of custody of children as a matter of natural law.[footnoteRef:225]  Some scholars relate the patrilineal custody presumption to the hierarchical structure of the church and of the state.[footnoteRef:226] When parents were absent or deemed unfit, the state exercised its parens patriae authority to determine guardianship matters.[footnoteRef:227] In these instances, the state initiated the legal action.  Thus, the parens patriae authority of the court predates and presages the development and application of the BICS at early common law.  When faced with difficult facts and unhappy parties filing private custody actions, courts relied upon the BICS as one way to resolve custody disputes.[footnoteRef:228] As parents and relatives of children turned to courts to determine private custody disputes, courts extended the parens patriae power to justify state intervention and described the applicable legal standard in terms of the child’s best interests.[footnoteRef:229]   [225: ]  [226: ]  [227: ]  [228: ]  [229: ] 


The Parens Patriae Doctrine Fosters the BICS.

The phrase parens patriae means “parent of the country,” and “refers traditionally to [the] role of [the] state as sovereign and guardian of persons under legal disability, such as juveniles."[footnoteRef:230]  Historically, the doctrine supported the King’s right to determine wardship[footnoteRef:231] of orphans, a potentially valuable benefit conferred by the crown upon the ward if the child inherited wealth.[footnoteRef:232]  William Blackstone described the King, when exercising parens patriae authority, as “the general guardian of all infants, idiots, and lunatics; and has the general superintendence of all charitable uses in the kingdom.”[footnoteRef:233]  [230: ]  [231: ]  [232: ]  [233: ] 

For example, the English Crown exercised its parens patriae authority in 1620 by authorizing the Virginia Company to remove one-hundred street children from London and to “do whatever necessary to force the children into the ships” and to transport them to Virginia to become apprentices.[footnoteRef:234]  Thus, destitute children, wards of the English state, became indentured abroad.  This practice provided much needed labor to the New World[footnoteRef:235] and relieved the English government of its moral and economic responsibility to care for the children indentured abroad. Thus, children, like women, suffered a chattel like status owing labor in exchange for room and board to the combined patriarchal powers of state and father.[footnoteRef:236]   [234: ]  [235: ]  [236: ] 

In addition to determining the custody of street children, England also removed children from the custody of impoverished parents.[footnoteRef:237]  The state adopted a minimum standard of acceptable care and summarily placed poor children in involuntary apprenticeships without a BICS determination.[footnoteRef:238] This minimum standard of acceptable care excused the state from policing parents and from securing the best or most optimum familial circumstances, rather the state assured to children a bare minimum of food and shelter.[footnoteRef:239] Thus, the parens patriae authority has been described as “a slim reed”[footnoteRef:240] upon which to entrust the welfare of a child, providing only a minimum degree of safety and protection to a child. [237: ]  [238: ]  [239: ]  [240: ] 

Originally, American state courts relied upon the parens patriae authority of the state to remove children from their parents if the children were incorrigible or if the parents were “incompetent or corrupt.”[footnoteRef:241]  In 1836, Justice Joseph Story interpreted the states' parens patriae authority to supersede the parents’ rights: [241: ] 


Parents are entrusted with the custody of the persons, and the education, of their children; yet this is done upon the natural presumption, that the children will be properly taken care of” … ‘and that they will be treated with kindness and affection. …  But, whenever a father acts in a manner injurious to the morals or interests of his children; in every case, the Court of Chancery will interfere.[footnoteRef:242]  [242: ] 


Justice Story defined the American court’s expanded concept of parens patriae to embrace a BICS as follows: 

The use of this individualized power was supported in tradition by the English Court’s increasing use of chancery courts to determine the welfare and property of minors under the doctrine of parens patriae… In America the equitable tradition of chancery court was gradually extended by judges to consider the best interests of the children against those of their parents, even where there was not gross abuse.[footnoteRef:243]   [243: ] 


Justice Story captured the essence of the BICS by recognizing the implicit balancing of familial rights it requires.  
Within the United States, courts exercise two types of parens patriae authority: public and private.[footnoteRef:244] A developing cannon of Supreme Court family privacy case law limits the states’ public parens patriae authority to remove children to cases in which children are adjudicated delinquent or parents are deemed unfit[footnoteRef:245] and, thus, deemed to have lost the constitutional right to the care, custody and control of their children.[footnoteRef:246] In private custody disputes between fit parents, the BICS controls.[footnoteRef:247]  The state becomes involved upon the request of the petitioning party and it exercises its limited decision-making authority within the parameters of the BICS.      [244: ]  [245: ]  [246: ]  [247: ] 


The BICS Comes of Age

The BICS emerged in England as early as 1733 and offered a new custody standard designed to avoid the pitfalls of the paternal presumption.[footnoteRef:248]  In 1774, Lord Mansfield decided Blissets Case and awarded custody to the mother, over the father’s objection, in order to further the child’s education and welfare.[footnoteRef:249] Because the father was bankrupt, abusive and improper according to the court, “the public right of the community to superintend the education of its members, and to disallow what for its own security and welfare it should see good to disallow, went beyond the rights and authorities of the father.”[footnoteRef:250]  In the next century, English courts expressly identified and applied the BICS based upon customary law existing from “time immemorial.”[footnoteRef:251]  Courts initially applied the BICS in deciding matters of the custody of orphans and then extended it to custody disputes between parents.[footnoteRef:252]  Thus, as early as 1734, some English courts rejected the tradition of patriarchal supremacy in favor of the BICS.  [248: ]  [249: ]  [250: ]  [251: ]  [252: ] 

The trajectory of the BICS, however, was uneven and anything but predictable.  Seventy years later, in 1804, in DeManneville v. DeManneville,[footnoteRef:253] the English court reinforced the paternal presumption, without any reference to Blissets Case[footnoteRef:254] and the application of the BICS.  The court held, “The law is clear, that the custody of a child, of whatever age, belongs to the father, if he chooses.”[footnoteRef:255] However, the court awarded the mother access to the child “as is consistent with its happiness”[footnoteRef:256] Thus, the court applied the feudal paternal presumption to award custody to the father, tempered dramatically by an award to the mother of “unrestrained physical access.”[footnoteRef:257]  Patriarchal supremacy, crowning father as “the guardian of his child by nature and by nurture,”[footnoteRef:258] remained firmly embedded in English common law, tempered by an emerging focus upon the child’s best interests.  [253: ]  [254: ]  [255: ]  [256: ]  [257: ]  [258: ] 

Despite the strong influence of the paternal presumption, English common law also provided precedent in support of the BICS in determining custody disputes between parents. Both the BICS and the paternal presumption crossed the seas with the English immigrants and emerged in American case law.[footnoteRef:259] In the 1700s, during the American colonial period, the life of a child in America likely included work from a very young age.[footnoteRef:260]  Parents often depended upon children to assist in the grueling day to day tasks of tending to crops, animals and other daily chores associated with survival in newly settled lands.[footnoteRef:261]  As previously noted, orphaned children were sent from England to America to become indentured servants.[footnoteRef:262]  The demand for older children to assist with the burdens of daily survival revealed the valuable role children played in colonial homes.[footnoteRef:263] In some cases, if resources were scarce, children were “bound out” to neighbors.[footnoteRef:264]  Wages were paid directly to the father and children became a direct source of income.[footnoteRef:265]  Thus, the child constituted a valuable asset and, under the parens patriae doctrine, the child’s earnings and earning capacity belonged to the father.     [259: ]  [260: ]  [261: ]  [262: ]  [263: ]  [264: ]  [265: ] 

In 1837, Judge Nelson justified the preferred status of fathers over mothers in matters of custody by writing:

… The law makes the father the guardian of his child by nature and by nurture. … The interference of the court with the relation of father and child, by withdrawing the latter from the natural affection, kindness and obligations of the former, is a delicate and strong measure; and the power should never be exerted except for the most sound and solid reasons.  In this country, the hopes of the child in respect to its education and future advancement, is mainly dependent upon the father; for this he toils and struggles through life; the desire of its accomplishment operating as one of the most powerful incentives to industry and thrift.[footnoteRef:266]    [266: ] 


One explanation for the persistent paternal preference is that the child’s economic future depended upon a father’s support.  Therefore, the court employed a paternal custody presumption to secure the economic relationship between fathers and their children.  Instead of applying the BICS, courts equated best interests with economic security and applied the paternal preference. The product of the industry of the child was due to the father in exchange for the father’s legal obligation to support the child.[footnoteRef:267]  [267: ] 

The BICS, rooted in the concept of parens patriae and the authority of the state to protect those unable to protect themselves, afforded to the court more flexibility and some relief from the unsatisfactory analogy between property and children that had inexorably ended in paternal custody.  During the same era, courts even applied the BICS to support the award of custody to a third-party.[footnoteRef:268] For example, one court relied upon the BICS in a private custody action to confirm custody in the maternal grandmother over the objection of the father.[footnoteRef:269] In another case, Justice Brewer relied upon the BICS in Chapsky v. Wood,[footnoteRef:270] to resolve a custody dispute between the father and a third-party:   [268: ]  [269: ]  [270: 	] 


 But, on the other hand, when reclamation is not sought until a lapse of years, when new ties have been formed and a certain current given to the child's life and thought, much attention should be paid to the probabilities of a benefit to the child from the change. It is an obvious fact, that ties of blood weaken, and ties of companionship strengthen, by lapse of time; and the prosperity and welfare of the child depend on the number and strength of these ties, as well as on the ability to do all which the promptings of these ties compel. 

In summary, American courts enjoyed flexibility and were able to rely upon either strain of English common law to resolve custody disputes.  This explains the divergent and competing custody precedent in early American custody cases.  Some courts applied the BICS and others the paternal presumption.  
As society changed with industrialization, a middle-class emerged, precipitating legal change.  By the late 1800s, some American courts began to prefer mothers over fathers in custody matters.  Without expressly rejecting the patriarchal right to custody, state courts borrowed and applied the rule from Blissets case. [footnoteRef:271]  This shift is sometimes attributed to the shift away from an agrarian society to an industrial society requiring unskilled workers and educated managers and professionals.[footnoteRef:272]  Men moved freely into the industrial workplace of the public sphere.  Women were inducted into the “cult of true womanhood”[footnoteRef:273] where “women were to preserve the home, where as a refuge where altruism would prevail over greed, where piety and conscience would flourish”[footnoteRef:274] and where “childrearing became the middleclass reason for being.”[footnoteRef:275]  Women assumed control over the private sphere, including household and children.[footnoteRef:276]  Given the division of labor, taking the father away from the home and leaving children at home in the care of mothers,[footnoteRef:277] courts began to award custody of children to fit mothers.[footnoteRef:278]   [271: ]  [272: ]  [273: ]  [274: ]  [275: ]  [276: ]  [277: ]  [278: ] 

Some trial courts determining custody disputes continued to rely upon platitudes and stereotypes and simply replaced the presumption favoring father custody with one favoring mother custody.[footnoteRef:279]  Other courts embraced a presumption recognizing the “natural right”[footnoteRef:280] of a mother to the custody of her children under the Tender Years presumption.[footnoteRef:281]  Both gendered presumptions suffer from the same critique: neither identifies a custody standard comprised of criteria to determine the best placement for the individual child. Instead, both rely upon gender as a proxy for caretaking.  Indifferent to the limitations of custody by presumption, courts continued to prefer the Tender Years Presumption or the paternal presumption over the arduous task of identifying and applying a relevant set of criteria to reach a fact-driven “best result” for the child.  Clearly, courts remained tempted by the certainty and economy afforded by gender-driven presumptions.   [279: ]  [280: ]  [281: ] 

In time, American courts gravitated toward the BICS standard, subject still to the Tender Years presumption as a factor favoring mothers over fathers in custody disputes.[footnoteRef:282]   In this way, the patriarchal presumption favoring fathers began to wane.[footnoteRef:283]  In a period of less than two-hundred years, the American view of the child as a miniature wage-earner was replaced by an emerging recognition of childhood as a time of development and growth from absolute dependence into adulthood.[footnoteRef:284]  The mother became the center of the home and hearth, charged with the rearing of children.[footnoteRef:285]  The father replaced the family unit as the primary source of monetary support.[footnoteRef:286] Thus, the gendered division of work between the world of home, populated by uncompensated women, and the world of business, populated by compensated men, emerged.[footnoteRef:287] The accompanying idealization of motherhood is reflected in the cases of the era dealing with the proper place and responsibilities of women.  In U.S. v. Bradwell,[footnoteRef:288] the Supreme Court relied upon the “divinely created” characteristics of women as child-bearers to block Myra Bradwell’s appeal to be admitted to the Illinois bar.  Thus, children became central to the idealized sphere of home and hearth managed by mothers.[footnoteRef:289]     [282: ]  [283: ]  [284: ]  [285: ]  [286: ]  [287: ]  [288: ]  [289: ] 

By the early twentieth century, the paternal presumption in determining matters of custody was uniformly waning.[footnoteRef:290] Judge Cardozo is sometimes credited with embracing and defining the American approach to the best interests of the child standard.[footnoteRef:291]  As previously noted, Judge Cardozo linked the state’s authority to regulate custody to the state’s obligation to “protect the incompetent or helpless” and described the judge’s obligation in custody disputes between parents to act,  [290: ]  [291: ] 

…[A]s parens patriae to do what is best for the interest of the child.  He is to put himself in the position of a “wise affectionate and careful parent” (citation omitted) and make provision for the child accordingly. … He is not adjudicating a controversy between adversary parties to compose their private differences.  He is not determining rights ‘as between a child and a parent’ or as between one parent and another.  (Citation omitted). He ‘interferes for the protection of infants, qua infants, by virtue of the prerogative which belongs to the Crown as Parens Patriae.’ (Citation omitted). … Its concern is for the child.[footnoteRef:292] [292: ] 

Judge Cardozo builds upon Justice Story’s balancing of rights approach[footnoteRef:293] by declaring concern for the welfare of the child as controlling. The foregoing quote expressly acknowledges the relationship between the parens patriae authority and the BICS, both deemed rules of “settled and ancient origin.”[footnoteRef:294]  Arguably, children enjoy a customary right to have custody matters determined based on the BICS.  [293: ]  [294: ] 

In summary, the common law development of the BICS the United States can be explained by the transition from an agrarian society to an industrial society, the changing concept of women and children from chattel to autonomous individuals, the emergence of the separate spheres of public and private activity and the eventual falling away of the parens patriae paternal presumption which was replaced by a mother preference,[footnoteRef:295] followed by a gender neutral presumption[footnoteRef:296] favoring the primary care-giving parent over others.[footnoteRef:297]  The BICS evidences the independent existence of a child’s relationship rights and creates a framework to protect them.  [295: ]  [296: ]  [297: ] 

  
CURRENT INCARNATION OF THE BICS

An examination of the current standards adopted to implement the BICS in the United States reveals that they are strikingly similar across state lines.[footnoteRef:298]  The BICS is typically statutorily defined in two parts.  The first formulation identifies the BICS in general terms and requires that custody decisions be made in the child’s best interests to advance and protect the child’s physical, mental, social and moral well-being. [footnoteRef:299]   The BICS is further solidified through statutory criteria to give shape to the guiding polestar. [footnoteRef:300]   [298: ]  [299: ]  [300: ] 

Clearly, physical safety advances a fundamental right enjoyed by citizens.[footnoteRef:301] Mental well-being recognizes the importance of psychological welfare in addition to physical welfare.[footnoteRef:302]  Social well-being recognizes the importance of a child’s relationship not only with parents, but with other family members, children in the family and outside the family and adults in the community.[footnoteRef:303]  Moral well-being, related to social well-being, recognizes the vital importance of inculcating children with values and the ability to discern right from wrong.[footnoteRef:304]   The BICS, at its core, is designed to identify the parent to whom the child is most attached and solidify custody in that parent, while maintaining the bond with the other parent.    [301: ]  [302: ]  [303: ]  [304: ] 

The factors discussed above reflect the fundamental importance of raising children well in the context of our families, our greater community and our democracy.  An examination of the existing model custody rules reveals a factored focus upon advancing a child’s right to a loving and nurturing relationship with parent-like adults, despite the absence or collapse of marriage, through the application of the BICS. 

Model BICS Rules 
 Despite the introduction of a factored approach, scholars continued to critique the standard as indeterminate.  Drafters of the UMDA[footnoteRef:305] introduced a third-party standing requirement to protect traditional parental custody rights.  Section 401(d) (1) limits the right of a third-party non-parent to initiate a custody action to instances in which the child is not within the physical custody of one parent.[footnoteRef:306]  The standing limitation protects the parental due process right to care for a child; however, the standing bar entirely ignores the child’s interests.[footnoteRef:307]   After satisfying the standing requirement, next the third-party faces the presumption favoring parental claims over third-party claims as part of the BICS.[footnoteRef:308]  The standing requirement can be characterized as a legislative attempt to channel third-party custody claims, limiting them to cases in which the child resides with neither parent, suggesting a total break-down of the parent-child relationship.[footnoteRef:309]     [305: ]  [306: ]  [307: ]  [308: ]  [309: ] 

UMDA also incorporates the best interests standard:
The court shall determine custody in accordance with the best interest of the child. The court shall consider all relevant factors including:
The wishes of the child's parent or parents as to his custody. 
The wishes of the child as to his [or her] custodian. 
The interaction and interrelationship of the child with his parent or parents, his siblings, and any other person who may significantly affect the child's best interests. (emphasis added).
The child's adjustment to his home, school, and community. 
The mental and physical health of all individuals involved. 
The court shall not consider conduct of a proposed custodian that does not affect his relationship to the child.[footnoteRef:310]  [310: ] 

The UMDA adopts the BICS and identifies five factual areas of inquiry to assist the court in protecting the child’s underlying right to continue parental relationships. Thus, UMDA attempts to reign in judicial discretion by statutorily defining narrow third-party standing rules; however, it also retains the flexibility afforded by the BICS.        
In an attempt to cure the twin ills of judicial bias and outcome uncertainty, while recognizing third-party claims, the ALI proposes an alternative uniform custody approach. Section 203 of the ALI Principles also adopt the BICS defined as follows: 

(1)	The primary objective of Chapter 2 is to serve the child’s best interests, by facilitating all of the following:
Parental planning and agreement about the child’s custodial arrangements and upbringing; 
Continuity of existing parent-child attachments;
Meaningful contact between the child and each parent;
Caretaking relationships by adults who love the child, know how to provide for the child’s needs, and place a high priority on doing so;
Security from exposure to conflict and violence;
            (f)	Expeditious, predictable decision-making and the avoidance of prolonged uncertainty respecting arrangements for the child’s care and control.[footnoteRef:311] [311: ] 

In determining standing, the ALI recognizes that, in some instances, a third-party assumes a parent-like status and is entitled to be heard under limited circumstances.[footnoteRef:312] A parent by estoppel is a third-party who “has acted as a parent under certain specified circumstances which serve to estop the legal parent from denying the individual’s status as a parent.”[footnoteRef:313] In a secondary category is a de facto parent, who undertakes parental responsibilities with the permission of the legal parent or “because of a complete failure or inability of any legal parent to perform caretaking functions.”[footnoteRef:314] Thus, the ALI recognizes that third-parties who assume parent-like status and assume parental obligations should have standing in custody disputes.[footnoteRef:315] This recognition advances the child’s fundamental right to preserve existing loving and nurturing parent-like relationship.  The ALI also recognizes the child’s interests as superior to those of the adults involved by not only delineating when third-parties have standing, but also by identifying the BICS factors to determine custody based on the child’s actual experiences and relationships, not on stereotypes or hypothetical presumptions.[footnoteRef:316] The ALI custody principles provide guideposts to parties and the courts in defining best interests, thus eliminating some of the indeterminacy and the resulting strategic behavior that harms the child.[footnoteRef:317]  The ALI also introduces the approximation rule[footnoteRef:318] to address the criticism that the BICS is too uncertain.  [312: ]  [313: ]  [314: ]  [315: ]  [316: ]  [317: ]  [318: ] 

	Both model approaches reject custody by presumption.  Clearly, presumptions, favoring either the mother or the father, left drafters uneasy.  And they were jettisoned in favor of a gender-blind caretaker focused application of the BICS.[footnoteRef:319]  This approach affords to courts flexibility in matters of custody to achieve the governmental interest of protecting and advancing the child’s welfare based on the existing circumstances of each case.    [319: ] 


The BICS Critiqued 

Despite the attempt to promote uniformity, the BICS is often criticized as malleable,[footnoteRef:320] too easily manipulated and subject to judicial whim.  Some might even characterize the standard as an excuse for the state to exercise power over an individual and rarely does it further the welfare of the child.  Despite, the broad discretion afforded to courts and the potential for misuse, the aspirational goal to advance the rights and welfare of the child should not be ignored.  [320: ] 


At least to some measure, the central problem has been, and still is, that in custody cases there is no substitute for hard and meticulous fact-finding by the trial court.  The great jurists who have had something to say about child custody have recognized this and have avoided over-generalization and absolutes.[footnoteRef:321] [321: ] 


At its core, the BICS identifies and protects the underlying fundamental right enjoyed by a child to continue loving and nurturing parent-like relationships.   Despite its weaknesses, the BICS remains the best alternative[footnoteRef:322] available in custody disputes due to its fact-driven focus.  [322: ] 



III.	 TENSION BETWEEN THE CHILD’S FUNDAMENTAL RIGHT TO A LOVING AND NURTURING PARENT-LIKE RELATIONSHIP  AND THE FAMILY PRIVACY/PARENTAL PRESUMPTION. 

Arguably, the common law doctrine of family privacy, like the BICS, is rooted in the parens patriae authority of the state, transferred from the state to the husband and father, as the leader of the family.[footnoteRef:323] Early American divorce law reveals the focus on the husband.  Property is divided by title, residency is determined by the husband, wages earned by wives and children belonged to the husband and father, corporeal punishment of wives and children was legally permitted, married women lacked the capacity to contract, and, thus, to manage their financial estates.[footnoteRef:324]  The doctrine of family privacy is built upon this patriarchal foundation.    [323: 	]  [324: ] 

The early constitutionalization of parental privacy recognized a parent’s right to bring up children without state interference,[footnoteRef:325] so long as the parent did not compromise the safety or welfare of the child.[footnoteRef:326] This early recognition of the unenumerated right to family privacy is a double edged sword.  While guarding against the standardization of the family,[footnoteRef:327] the veil may shield parents from the consequences of poor parenting, foster secret maltreatment and undermine the child’s welfare.  The absence of legislation limiting state oversight of the minimally fit family entrenches the power of the parent without regard to the child’s best interests.[footnoteRef:328] The threat of the state’s intrusive arm, reaching into matters of family decision-making, must be balanced against the harm created by a rule of law enabling batterers to use the familial right of privacy to shield bullying and abusive behavior from state intervention, further entrenching a patriarchal order based on superior strength and intimidation.[footnoteRef:329]  As the foundation of patriarchy ebbs, the law and theory built upon it must, likewise, subside.   [325: ]  [326: ]  [327: ]  [328: ]  [329: ] 

One of the foundational principles of family privacy is the presumption that the parent will act in the best interests of the child.  Its source may be traced to the decision of Meyer v. Nebraska,[footnoteRef:330] in which the court recognized the parental right to school children in German, rather than English.  In Meyer, the Court reversed the conviction of a teacher who violated the English only education statute because the statute unconstitutionally violated the parents’ “liberty interest to establish a home and bring up children.”[footnoteRef:331]  Twenty-one years later, the Court upheld a statute prohibiting children from selling pamphlets on the street.[footnoteRef:332]  While recognizing that the “custody, care and nurture of the child resides first with the parents whose primary function and freedom include preparations for obligations the state can neither supply nor hinder,” the Court also recognized the overriding interest of the state to protect the welfare of the child.”[footnoteRef:333]  Thus, by recognizing the competing interests of the parent, the state and the child, Prince is one of the earliest Supreme Court cases recognizing the separate existence of the child’s rights and interests. From the broad language of parental control in Meyer, tempered slightly by the Prince parens patriae power of the state, the presumption that a parent acts in the best interests of a child, shielded from examination by the veil of family privacy, emerged as matter of unenumerated constitutional right, enshrined by Supreme Court precedent.[footnoteRef:334]  [330: ]  [331: ]  [332: ]  [333: ]  [334: ] 

The presumption is often used to justify the state’s doctrine of non-intervention.  For example in HL Matheson, Justice Steven’s observed: 

 	My conclusion, in this case and in Danforth, that a state legislature may rationally decide that most parents will, when informed of their daughter's pregnancy, act with her welfare in mind is consistent with the “pages of human experience that teach that parents generally do act in the child's best interests” relied upon by the Court in Parham v. J. R.,  (citation omitted).  It is also consistent with Justice Brennan’s opinion in Parham, which I joined. Parham v. J. R., (citation omitted).  As the Court noted in Parham, the presumption that parents act in the best interests of their children may be rebutted by “experience and reality.” (citation omitted). However, when parents decide to surrender custody of their child to a mental hospital and thereby destroy the ongoing family relationship, that very decision raises an inference that parental authority is not being exercised in the child's best interests.[footnoteRef:335]  [335: ] 


Thus, in matters dealing with the separation of the unitary family, even when fit parents are involved, the parental presumption may be an unreliable one. 
Nevertheless, the presumption survives in third-party custody disputes unless and until the parent is deemed unfit.[footnoteRef:336] The definition of parental fitness is typically satisfied absent evidence of neglect or abuse.[footnoteRef:337] Thus, state intervention often occurs too late to protect the child’s best interests or to preserve meaningful relationships.  In fact, once a parent is deemed unfit, children are often removed and parental rights terminated in accordance with state and federal law.[footnoteRef:338]   If the child is entitled in every disputed custody matter to a BICS determination and the child’s right to have a relationship with loving and nurturing parent-like adults is honored, then the standard of care is raised and relationships are preserved.  While certainly fit parents enjoy a fundamental right to the care, custody and control of their children,[footnoteRef:339] it follows that children enjoy a corollary, and yet to be constitutionally recognized, fundamental right to be loved and nurtured by parent-like adults.[footnoteRef:340]    [336: ]  [337: ]  [338: ]  [339: ]  [340: ] 


The Weakness of the Family Privacy/Parental Presumption Approach

The family privacy/parental presumption does not sufficiently protect the child’s right.  The weakness of the presumption may be visualized as a Venn diagram.  



The very center of the diagram represents the unitary family when the interests of the parents, child and state are in harmony.  The three intersecting circles demonstrate that while the three interests may sometimes be perfectly aligned, the interests of one, two or all interested entities diverge, thus challenging the presumption that the interests of the parent and child are identical and may be adequately advanced by the parent without state intrusion.  
Although there is recent statistical evidence preferring biological parents as caretakers,[footnoteRef:341] the presumption that all parents will consistently act in the best interests of the child lacks support in social science research.  Rather than developing naturally, parenting skills must be learned because they are not innate.[footnoteRef:342]  Moreover, the absence of a sound parental role model and stress can cripple the learning process.[footnoteRef:343] Thus, the family privacy doctrine can isolate the family, rather than empowering it, resulting in a cycle of poor parenting that spans generations.[footnoteRef:344]  Nevertheless, the Supreme Court persistently applies the family privacy presumption, thus foreclosing the custody and visitation claims of those already serving as parent-like adults, those who have formed an attachment, those who can best care for the child and can model parenting skills for the next generation.  These cross-generational negative consequences demonstrate that the presumption is failing children.[footnoteRef:345]   [341: ]  [342: ]  [343: ]  [344: ]  [345: ] 

The most startling examples of the family privacy/parental presumption at work arise in parentage cases in which the natural father is relegated to third-party status as a result of the family privacy presumption.  In Michael H. v. Michael G.,[footnoteRef:346] the irrebuttable statutory presumption that a child born to a married woman is legitimate trumped the natural father’s right to continue a close relationship with his biological child.  Similarly, in Lehr v. Robertson,[footnoteRef:347] the natural father’s custodial rights were terminated because he did not assert his rights by filing a postcard with the paternity registry.[footnoteRef:348]   [346: ]  [347: ]  [348: ] 

	The dissenters in Lehr[footnoteRef:349] and Michael H.[footnoteRef:350] recognized that the presumption that parents will act in the best interests of their children is helpful only in cases in which the interests of parents and children do not conflict.  It is wholly inappropriate in cases in which these interests may diverge.  In the biology-plus cases, the Supreme Court instructs us that “biology alone does not give rise to parental rights, but requires a relationship more enduring.”[footnoteRef:351]  Even given evidence of an enduring relationship[footnoteRef:352] or of fraudulent interference,[footnoteRef:353] the Supreme Court applied the family privacy/parental presumption without considering the child’s relationship rights.  [349: ]  [350: ]  [351: ]  [352: ]  [353: ] 

	Although both of the foregoing cases addressed parental status, in order to establish or to continue an existing relationship and are arguably distinguishable from third-party custody cases; nevertheless, they remain instructive.[footnoteRef:354]  In both cases, a child was denied a hearing under the BICS to determine whether a parent-like relationship should be allowed to develop in the case of Lehr or to continue in the case of Michael H.  By casting the dispute as between legal parents and third-parties, both of the children were denied a voice in the outcome.  In such cases, the family privacy/parental presumption fails children when the interests of the legally recognized parent and the child diverge.      [354: ] 


Scholarly Critique of the Family Privacy/Parental Presumption Approach

Margaret Brinig, a scholar exploring the boundaries of family privacy in relationship to autonomy,[footnoteRef:355] writes about the disenfranchisement of children.  In considering the Supreme Court precedent treating the right to family intimacy as the property of parents only, Brinig suggests that the court deprives children of participation and personhood rights in life-altering custody determination. In considering the focus upon parental rights secured by presumption and the protective veil of family privacy, Professor Brinig observed, “I have been wondering whether the court might not have reached the end of this trajectory and returned to celebrating the intimate relationships as opposed to the rights, particularly reinforcing relationships between parent and child.”[footnoteRef:356]  Brinig finds encouragement in the recent Supreme Court decisions recognizing that “in families with children, the children’s interests do need to be considered, and will not always mirror their parents.”[footnoteRef:357]  Difficulty arises, however, when courts attempt to identify the competing interests and to calibrate the scale to weigh them.[footnoteRef:358]  Thus, even if the court has refocused constitutional attention on the parent-child relationship, when parents and children disagree, courts lack clear guidance to resolve the dispute.    [355: ]  [356: ]  [357: ]  [358: ] 

The creation of a parent-centered privacy interest in the care and custody of a child, by definition, results in the diminution of the child’s right to autonomy.[footnoteRef:359] Martha Fineman suggested that this “ideology of non-intervention is rooted in idealization, but also references the perceived pragmatics of family relationships and the acknowledged limitations of legal, particularly judicial systems, as substitutes for family decision-making.”[footnoteRef:360]   Specifically, in relationship to the privacy of the parent-child relationship, Fineman observes: [359: ]  [360: ] 


The privacy of the parent-child relationship has also occupied the attention of state courts.  Parental conduct, be it discipline or decision-making, is generally protected unless it constitutes abuse or neglect of the child.  Courts consistently reiterate the common law presumption that parents act in the best interest of their children.  The legal construct of the family is based upon the presumption that ‘parents possess what a child lacks in maturity, experience, and capacity for judgment.[footnoteRef:361]   [361: ] 


Other scholars have, likewise, recognized the dangers inherent in the idealization of the parent and child relationship, emphasizing the disparate treatment of child abusers within the criminal justice system.[footnoteRef:362] While a stranger will be criminally prosecuted for child abuse,[footnoteRef:363] a parent who abuses a child is far more likely to receive therapeutic intervention.[footnoteRef:364]  Moreover, the stranger faces more stringent criminal sanctions and is convicted at a much higher rate.[footnoteRef:365]  Thus, the idealized fiction that parents will always treat their children as a fiduciary is always obligated to treat its clients is false and places children at risk without the certainty of swift consequences when abuse occurs.  Recognizing that parents, as a group, may be more likely than not to act in the best interests of the child does not justify the parental presumption, is based upon this idealized stereotype and exposes some children to harm.  [362: ]  [363: ]  [364: ]  [365: ] 

The weakness of this presumption is further illustrated in the most recent wave of BICS reform in Florida and other states.[footnoteRef:366]  The movement toward parenting plans[footnoteRef:367] is designed to focus on the shared enterprise of raising children.  However, the bulk of the plan contains parent-focused provisions,[footnoteRef:368] designed to curb recurrent parental conflicts by requiring the parents to compromise when schedule changes are requested, to consider the child’s needs before their own, to refrain from criticizing the former spouse in the presence of the child and to avoid discussing custody and divorce issues in the child’s presence.  When a parental code of conduct is deemed necessary, shifting the focus from the BICS to grown-up disciplinary rules, the presumption that all parents act in the best interests of their children lacks credibility.     [366: ]  [367: ]  [368: ] 

In summary, the family privacy/parental presumption is often justified on the basis that most parents act in the best interests of their children, thus state oversight is unnecessary and, perhaps, even unconstitutional.  Unfortunately, this presumption is both over and under inclusive and irrational.  It may sometimes favor neglectful parents.  It is underinclusive because it dismisses the custody claims of similarly situated parent-like adults. [footnoteRef:369] It fails children entirely by removing the BICS from the determination. A case by case approach is typically required in every custody and dependency hearing.  Recognizing third-party standing arguably creates little additional administrative cost and advances a paramount state interest.[footnoteRef:370]  The parental presumption, used to dispose of third-party custody cases, creates bad results for the child and bad precedent.   It should be discarded in exchange for a careful review of the facts of each custody case according to the BICS.  For the same reasons courts rejected determining the merits of custody disputes by presumption, preferring instead the BICS, the presumption preferring legal and biological parents as custodians should, likewise,  be discarded in favor of proceeding according to the BICS in third-party custody actions.           [369: ]  [370: ] 


The Recognition of Parental Rights to the Exclusion of the Child’s Fundamental Right to a Loving and Nurturing Parent-like Relationship Protected by the BICS is Out of Step with the World Community

Despite the expanding list of fundamental rights enjoyed by children in the U.S., the United States is not a signatory of the United Nations Convention on the Rights of the Child.[footnoteRef:371]  Thus, the U.S. remains at odds with the world consensus that children enjoy a fundamental right to have their best interests considered in matters related to their autonomy.[footnoteRef:372]  Barbara Woodhouse suggested that the U.S. reluctance to sign the Convention could be attributed to the vestiges of the child as property tradition: [371: ]  [372: ] 


The tenacious power of this property theory is not surprising.  The concept of human property, of which slavery was the most notorious vestige, has ancient roots. The notion of children as their father’s property flowed naturally from the story of procreation as told by a patrilineal society; according to the ancients, it was the father’s “seed” which, once planted in the mother’s womb, grew into his likeness within the woman’s body.  Flesh of their father’s flesh, children rightly belonged to the patriarch, to be worked, traded and given in marriage in exchange for money.[footnoteRef:373] [373: ] 


Woodhouse further notes that, “Of all the rights of the child, the right to be raised by a loving parent is surely the linchpin.”[footnoteRef:374]  The Convention protects this right and requires the state to balance the rights of the child against those of the parent when such rights conflict.[footnoteRef:375]   The Supreme Court’s reluctance to recognize the substantive due process right of the child to a BICS in cases of custody and visitation may be linked to the traditional child as property precedent, reinforced by the rigid family privacy doctrine.      [374: ]  [375: ] 

The European Community continues to expand the protection afforded to the family and to children particularly.  In determining whether a pediatrician owed a common law duty to both the parents as well as to the child patient in a child protection action under Article 8 of the European Convention for the Protection of Human Rights, the court ruled that when, “the child’s interests are in potential conflict with the interests of the parents. …, we consider that there are cogent reasons of public policy for concluding that, where child care decisions are being taken, no common law duty of care should be owed to the parents.”[footnoteRef:376]  This case, with its recognition of the child’s right to a best interests analysis, is but one example of the international focus on the rights of the family, and of the child specifically.   [376: ] 

In 1989, the United Nations adopted the Convention on the Rights of the Child (“CRC”).[footnoteRef:377]  The CRC is a comprehensive statement of the civil and economic rights of the child.  Article 3 of the CRC provides, “In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.” [footnoteRef:378]  Although 189 nations have ratified the CRC, the United States has not.[footnoteRef:379]    [377: ]  [378: ]  [379: ] 

 

IV.	The Supreme Court’s Most Recent  Treatment of BICS Leads to State Confusion 

The Supreme Court has yet to expressly recognize the BICS as protecting a child’s fundamental right to a loving and nurturing parent-like relationship. However, the foundation for such recognition has been laid.  Thus far, the Supreme Court has recognized that children enjoy other fundamental rights, such as the right to education,[footnoteRef:380] procedural and substantive due process,[footnoteRef:381] freedom of speech,[footnoteRef:382] search and seizure protections,[footnoteRef:383] abortion[footnoteRef:384] and health care decision-making.[footnoteRef:385]  The state has a compelling state interest in protecting children from abuse and neglect,[footnoteRef:386] thus justifying state termination of a parent’s fundamental right to the care and custody of a child.[footnoteRef:387] Even though children undergo a gradual maturation process, minority should not deprive them of the rights enjoyed by all citizens.  In relationship to these nascent and evolving rights which reach fruition upon the age of majority,[footnoteRef:388] one scholar notes:  [380: ]  [381: ]  [382: ]  [383: ]  [384: ]  [385: ]  [386: ]  [387: ]  [388: ] 


As the child grows older, however, the value of parental control weakens, as it confronts a conflicting value.  Children must … also develop a capacity for autonomous action within existing norms.  A child who does not learn to make choices within our cultural framework is plainly unable to perform the adult role in society.[footnoteRef:389]    [389: ] 


The expanding list of fundamental rights possessed by minors suggests a trend toward greater legal respect and protection of minors.  Certainly, a child’s right to continue valued parental and parent-like relationships is entitled to constitutional protection.  It is time for legislators and courts to recognize that the constitutional protection surrounding the family includes the child’s right to continue loving and nurturing parent-like relationships, among other fundamental rights.[footnoteRef:390]        [390: ] 


Supreme Court Treatment of BICS 

The BICS could be characterized as a shorthand way courts secure a child’s constitutional right to preserve existing loving and nurturing parent-like relationship.  This explains the characterization of the BICS as compelling and even superior to the constitutionally protected relationship rights of legal and biological parents.  The Supreme Court has described the BICS in a variety of ways.  For example, in Palmore v. Sidoti,[footnoteRef:391] the Court described “the goal of granting custody based on the best interests of the child” as a “substantial governmental interest for purposes of the Equal Protection Clause.”[footnoteRef:392]  In reviewing the trial court’s reliance upon the potentially discriminatory future  treatment the child might receive because her white mother married a black man, the Supreme Court was called upon to assess whether the state’s interest in protecting the child from the threat of societal scorn through the application of a racially discriminatory criteria was sufficiently tailored for constitutional purposes.  In Palmore, the court addressed the correct standard of review to apply to BICS challenges. The court characterized the state’s interest in protecting the child as “substantial,” rather than compelling.  Thus, the Supreme Court expressly rejected a trial court’s custody determination, because the trial court relied exclusively upon impermissible racial classifications.[footnoteRef:393]  [391: ]  [392: ]  [393: ] 

Perhaps the Palmore court deemed its characterization of the BICS as “indisputably a substantial state interest,” rather than a compelling state interest, as essential in order to reverse the trial court’s unjustified reliance upon racial bias.[footnoteRef:394]  The Court cited no authority in support of its choice to characterize the state’s interest as merely “substantial,” rather than compelling. Instead, it preferred to entirely foreclose any future question of using racial criteria to determine custody disputes.  Curiously, the Supreme Court’s decision to equate the BICS with furthering substantial state interests, rather than compelling interests, ignored the underlying Florida state court precedent characterizing the best interests of the child as “paramount,” and “of the utmost importance,”[footnoteRef:395] words typically associated with a compelling state interest.[footnoteRef:396]  The Palmore court could have recognized that the state’s interest in advancing the best interests of the child to be compelling and still have reversed the trial court because the state’s reliance upon race as a factor was insufficiently narrowly tailored in relationship to the BICS, given the absence of any evidence linking parenting ability to race.  This alternative reasoning seems preferable because it both recognizes the fundamental nature of the child’s relationship interests and rejects race as a sufficiently compelling basis upon which to determine custody.    [394: ]  [395: ]  [396: ] 

In Santosky v. Kramer,[footnoteRef:397] the Supreme Court addressed the degree of constitutional protection that must be afforded to a parent in a termination proceeding with respect to the evidentiary standard.  The New York Appellate Court affirmed the legislation requiring a preponderance standard: [397: 	] 


The sole contention upon this appeal is that section 622 of the Family Court Act is unconstitutional because the standard of proof required by the statute, a fair preponderance of the evidence, is so low that it deprives them of due process of law. (citations omitted).  In Matter of Anthony L. (citation omitted), this court held that the level of proof required by section 622 was constitutional. In adhering to our decision, we note that the permanent neglect statute (citation omitted) recognizes and seeks to balance rights possessed by the child (citations omitted) with those of the natural parents (citations omitted).  Accordingly, application of the preponderance of evidence standard in such a proceeding involving these often conflicting rights is proper and constitutional.[footnoteRef:398]
 [398: ] 

The Supreme Court reversed and held that the state must prove a parent unfit by clear and convincing evidence in a termination proceeding. Dissenters, Justices Rehnquist, White and O’Conner, recognized the state’s interest in protecting the child as urgent,[footnoteRef:399]  and rejected the majority’s authority to supplant the legislature’s evidentiary rule, with its own skewed standard to protect parental rights.  [399: ] 

	Thus, the Santosky majority invalidated state legislation designed to balance the interests of the parent, child and the state, with instructions that parental rights require preferential treatment. Although the case does not expressly address the right of the child to be raised by loving parents,[footnoteRef:400] by characterizing the state’s interest as urgent, the court raises the question of whether the state’s compelling interest extends beyond physical and mental safety to include the right to continue relationship with parents and parent-like adults.     [400: ] 

[bookmark: sp_999_1][bookmark: SDU_1]In construing the Santosky courts’ characterizations of the BICS as serving substantial or, alternatively, urgent interests, the Reno v. Flores[footnoteRef:401] court noted:   [401: ] 


The “best interests of the child” is not the absolute and exclusive constitutional criterion, for substantive due process purposes, for government's exercise of custodial responsibilities that it undertakes, which must be reconciled with many other responsibilities ….[footnoteRef:402] [402: ] 


Thus, the court characterized the BICS as one, among numerous constitutional criterion, justifying the state’s assertion of custodial power over a child.  
The Palmore, Santosky and Reno cases demonstrate the tension created by recognizing that the BICS protects a child’s fundamental relationship rights.  The Supreme Court’s cautious description of the child’s best interests as substantial and urgent, avoids the term compelling. In this way, the Court anticipates and negates the criticism that courts should not be in the business of measuring the quality of a child’s potential home, schooling or health care against a hypothetical “best” scenario.[footnoteRef:403]  At the same time, a bright-line rule protecting legal and biological decision-making is unworkable when parties disagree.  Moreover, it fails children when a parent-like third-party’s claim is dismissed on standing grounds.  In contrast, a BICS envisions an in depth factual determination of the best result for the child under the circumstances existing at the time of the hearing.     [403: ] 

Palmore, Santosky and Reno raise the following question: why does the application of the BICS advance the state’s substantial or even compelling interests? To date, the Supreme Court has, perhaps purposefully, avoided answering the question and has created confusion by characterizing the BICS as related to “substantial interests,” “urgent interests” and as “one among numerous constitutional criteria,” depending upon the nature of the state action at issue.[footnoteRef:404]  In this way, the Court avoids recognizing that the BICS recognizes and protects a child’s fundamental relationship rights.  [404: ] 

Despite the Supreme Court’s deference to parental autonomy and to family privacy, the strong voice of dissent illuminates an alternate analysis that recognizes the child as a stakeholder and a party possessing a corollary fundamental relationship right protected by the BICS, designed to achieve the compelling state interest of protecting the child’s welfare.  Justice Brennan, joined by Justices Marshall and Blackmun, gave voice to the child’s liberty interest by characterizing the relationship at interest in the Michael H. case as belonging to both the natural father and the child, noting that the majority’s “… pinched conception of the family, crucial as it is in rejecting Michael and Victoria’s claim of a liberty interest, is jarring in light of our many cases preventing the States from denying important interests or statuses to those whose situations do not fit the government’s narrow view of the family.”[footnoteRef:405]  [405: ] 

The tension between the rights of a parent and the rights of a child collided again in 2003.  The Supreme Court, in Troxel v. Granville,[footnoteRef:406] revealed division among the justices regarding whether the BICS standard constitutes a sufficiently compelling state interest to subordinate parental rights.[footnoteRef:407]  The court invalidated the Washington state visitation statute on the basis that it swept too broadly by permitting any person to file a claim[footnoteRef:408] and on the basis that it violated a fit parent’s due process right to control the care and upbringing of a child by failing to grant special weight to the parental decision to deny visitation furthered the best interests of the child,[footnoteRef:409] thus shifting the burden to the third-party to establish harm.[footnoteRef:410]    Many state court decisions describe the best interests of the child as paramount,[footnoteRef:411] the polestar,[footnoteRef:412] and “of the utmost importance.”[footnoteRef:413]  In contrast,  the Troxel court plurality relegated the BICS to a secondary status, thus subordinating the right of a child to have custody and visitation claims determined by the BICS to the right of a fit parent  to the “companionship, care, custody and management”[footnoteRef:414] of a child.  [406: ]  [407: ]  [408: ]  [409: ]  [410: ]  [411: 
]  [412: ]  [413: ]  [414: ] 

Although the Troxel plurality agreed that the Washington state statute, embracing the BICS standard to determine a visitation claim brought by any person violated a fit parent’s fundamental right to control the custody and visitation rights of third-parties in relationship to a child,[footnoteRef:415] it failed to consider the question of whether the child had a parallel fundamental right to protecting existing parent-like relationships and how best to honor this right.      [415: ] 

Some scholars have praised the Troxel Court’s restraint demonstrated by its narrow holding, limited to its facts.[footnoteRef:416] For example David Meyer describes Troxel as adopting a standard short of strict scrutiny to analyze third-party custody statutes.[footnoteRef:417]  An alternative reading leads to a very different conclusion.  In Troxel, the Supreme Court could be characterized as operating in its least legitimate zone by invalidating state legislation based on substantive due process principles[footnoteRef:418] without carefully identifying and analyzing the competing rights and interests of all of the stakeholders, including the child’s rights.   Such an analysis of ways and means requires at least a cursory review of the state’s asserted interests.  Typically, the BICS standard advances the welfare of children and protects the child’s fundamental interests at stake.  Thus, Troxel might just as easily be characterized as an unsatisfactory opinion because it fails to identify the proper test to apply to third-party visitation claims.  Rather, the plurality invalidated the Washington statute because it failed to provide any weight to a fit parent’s child-rearing decision.[footnoteRef:419]  By foregoing entirely the analysis of whether the statutory interference might be justified as a matter of competing public policy, the Troxel opinion raises more questions than it answers.      [416: ]  [417: ]  [418: ]  [419: ] 

By invalidating the Washington statute on the basis that it did not afford special consideration and weight to the parent’s wishes, without providing to courts and legislatures more specific guidance, the Troxel decision casts doubt on whether the best interests of the child may ever justify the award of custody or visitation to a third-party over a fit parent’s objection. While recognizing parental rights as fundamental, the plurality failed to appreciate the equally fundamental nature of the child’s relationship rights at stake.  Thus, the opinion ignores the fundamental right of a child to preserve existing loving and nurturing parent-like relationships, a right recognized and advanced by the BICS.         
The state court decisional trend following Troxel[footnoteRef:420] suggests that, absent evidence that the court afforded special weight to the parent’s preference and required a showing of harm to the child if the third-party relationship is severed, the third-party claim will be dismissed without regard to the BICS.  Although not mandated, the Troxel Court implied that the detriment standard satisfied constitutional muster.[footnoteRef:421]  Thus, the question arises in third-party custody cases: may the BICS ever be substituted for the detriment standard?[footnoteRef:422] Is the child’s fundamental right to continue existing loving and nurturing parent-like relationships sufficiently weighty to subordinate a legal or biological parent’s fundamental due process right to deny third-party custody claims?  The Troxel court’s failure to provide guidance regarding this question has resulted in legislative and judicial confusion across the nation.  [420: ]  [421: ]  [422: ] 


 The Absence of Clear Supreme Court Precedent Recognizing the Child’s Fundamental Right to Continue Existing Loving and Nurturing Parent-like Relationships Creates Confusion and Disparate Results.

Although describing the children’s best interests as the guiding “polestar,” of “utmost importance,” and “of paramount importance,” few states courts have expressly recognized that the child’s fundamental relationship rights are advanced and protected through application of the BICS. The Troxel court ignored the relationship of the BICS to the child’s constitutional rights.  The role of the BICS in third-party custody disputes, if any, is uncertain.[footnoteRef:423]  [423: ] 

Some state courts have held that, absent evidence of harm to the child or that a parent is unfit, the BICS is irrelevant to the court’s determination and does not advance a compelling interest.  For example, in Roth v. Weston,[footnoteRef:424] the court invalidated the Oklahoma grandparent visitation statute because it did not require a showing of harm to the child or parental unfitness before the state could establish a sufficiently compelling interest to limit a parent’s fundamental rights.[footnoteRef:425]  The Roth court rejected the best interests of the child as a compelling state interest: [424: ]  [425: ] 


     The constitutional issue, however, is not whether children should have the benefit of relationships with persons other than their parents or whether a judge considers that a parent is acting capriciously. In light of the compelling interest at stake, the best interests of the child are secondary to the parents' rights. Brooks v. Parkerson, 265 Ga. 189, 194, 454 S.E.2d 769, cert. denied, 516 U.S. 942, 116 S. Ct. 377, 133 L.Ed.2d 301 (1995) (finding it “irrelevant” to constitutional analysis that visitation may be in best interest of child); Rideout v. Riendeau, supra, 761 A.2d at 301, 761 A.2d 291 (“something more than the best interest of the child must be at stake in order to establish a compelling state In re Herbst, 971 P.2d 395, 399 (Okla.1998) (noting that court does not reach best interest analysis without showing of harm; absent harm, no compelling interest); Hawk v. Hawk, 855 S.W.2d 573, 579 (Tenn.1993) (holding that best interest of child is not compelling interest warranting state intervention absent showing of harm). Otherwise, “[the best interest] standard delegates to judges authority to apply their own personal and essentially unreviewable lifestyle preferences to resolving each dispute.”[footnoteRef:426]
 [426: ] 

The Roth[footnoteRef:427] court adopted the harm standard based on its reading of Troxel.[footnoteRef:428]    [427: ]  [428: ] 

Similarly, in Rideout v. Riendeau, the Maine Supreme Court reversed and remanded a trial court decision dismissing the grandparent visitation claim and invalidating the Maine statute with instructions to hear the petition. [footnoteRef:429]  The trial court invalidated the Maine custody statute because it failed to provide sufficient protection to parental due process rights.  Reversing, the Maine Supreme Court ruled that, even absent an allegation that a parent is unfit, the parent’s due process rights may be restricted if the state advances a compelling state interest and the intrusion is sufficiently narrowly tailored.[footnoteRef:430]  The court continued its analysis by expressly ruling that the best interests of the child do not alone constitute a compelling interest: [429: ]  [430: ] 


An element of “harm” in the traditional sense is not, however, the only compelling state interest extant when matters relating to the welfare of children are under scrutiny. For example, the state’s compelling interest in requiring school attendance or restricting child labor does not derive exclusively from the state’s interest in preventing harm, but instead stems from the State’s broader parens patriae interest in the well-being of the child. … We agree with the trial court, however, that something more than best interests of the child must be at stake to establish a compelling state interest.[footnoteRef:431]  [431: ] 


The Rideout court further reasoned that by characterizing the grandparents as “primary caregivers,” the resulting relationship may “trigger the state’s parens patriae authority on behalf of the child and provide a compelling basis for the state’s intervention in an intact family with fit parents.”[footnoteRef:432]  The Rideout court expressly recognized that both a parent and a child may advance competing interests: “a parent’s fundamental liberty interest must be balanced against a child’s interest…”[footnoteRef:433] Thus, by characterizing the state’s interest in preserving a child’s right to continue parent-like relationships as compelling, the Maine statute survived constitutional review.   	 [432: ]  [433: ] 

	While the Maine Supreme Court reached the right result, perhaps it did so for the wrong reason.  It reached its result despite expressly ruling that something more than the best interests of the child is required to advance a sufficiently compelling state interest.  In reality, the child’s fundamental right to preserve parent-like relationships should prevail in a custody dispute, or at least be recognized and weighed against the legal or biological parent’s constitutional right to family privacy.  The haze surrounding the BICS lifts when it is understood that the child has a separate and fundamental right to continue existing parent-like relationships and the BICS applies factors designed to identify the existence of such relationships and protects the child’s right to preserve them.  Clearly, the child is a direct stakeholder in the outcome.   In this manner, all third-party custody claims could be resolved by considering the substantive due process relationship rights of both the parent and the child.   
	Despite the cautionary rule of Troxel, other jurisdictions have not embraced the detriment standard and have permitted third-party visitation over a parent’s objection. In Kansas Dept. of Social & Rehabilitation Services v. Paillet,[footnoteRef:434] the court ruled that the Kansas statute requiring the existence of a substantial relationship and a showing that visitation would further the best interests of the child satisfied constitutional muster by concluding without explanation that, “Neither requirement is called into question by the Supreme Court's decision in Troxel.”[footnoteRef:435] [434: ]  [435: ] 

       Troxel also creates uncertainty regarding the constitutionality of recognizing quasi-parent standing under the guise of parent by estoppel or de facto parent, concepts embodied in the ALI Principles of Family Law.[footnoteRef:436]  A number of recent cases have permitted third-party standing in reliance upon the ALI standard, or a similar standard, thus further clouding the proper application of Troxel.  For example, the Illinois Court of Appeals reversed a trial court’s decision to dismiss a married father’s custody claim for lack of standing after DNA established that he was not the father.[footnoteRef:437] The court reasoned that the relevant time for determining standing was at the time the presumption of fatherhood attached, not following the court-ordered DNA test; therefore, the court protected the third-party custody claim based upon the existing loving parent-like relationship.    [436: ]  [437: ] 

A similar result was reached by a Virginia, applying the BICS, in which the court granted standing in a custody dispute to a married father who raised a child as his own for three years despite knowing that he was not the biological father.[footnoteRef:438]  Likewise, a New Jersey court ruled that once a third-party established “psychological parenthood,” then he or she “stands in parity” with the legal parent.[footnoteRef:439] The foregoing survey of state case law demonstrates that some state courts continue to apply the BICS to third-party custody claims, despite Troxel.  In these cases, the third-party assumed a parent-like relationship with the child, thus triggering the BICS.   [438: ]  [439: ] 

The foregoing review of post-Troxel third-party custody claims demonstrates the tension created when courts are forced to determine custody disputes between a parent and a third-party.  The decision is particularly difficult if the third-party enjoys a parent-like relationship with the child.  In fact, one court expressly relegated the child’s relationship right to a secondary status.[footnoteRef:440]  The vague directive of Troxel creates confusion at the state level and devalues the fundamental relationship rights of the child.  [440: ] 

 
IV. STATES PAVE THE WAY FOR RECOGNITION OF THE CHILD’S RIGHT TO A BICS DETERMINATION.

Some state court decisions[footnoteRef:441] endeavor to protect the constellation of fundamental relationship rights enjoyed by children, encompassed within the liberty principle of the Fourteenth Amendment.  These courts have done so by characterizing the BICS as a compelling state interest,[footnoteRef:442] trumping the fundamental rights asserted by parents, even after the plurality decision of Troxel v. Granville.[footnoteRef:443]   [441: ]  [442: ]  [443: ] 


Pennsylvania’s Justice Newman recognizes the BICS as a fundamental right.

In Hiller v. Fausey,[footnoteRef:444] the Pennsylvania Supreme Court upheld the constitutionality of the Pennsylvania grandparent visitation act under the Troxel[footnoteRef:445] standard.  Justice Newman wrote separately to call for the recognition of the BICS as a fundamental right belonging to every child involved in a custody, visitation or termination proceeding. Justice Newman called for change with these words:  [444: ]  [445: ] 


I join the well-reasoned opinion of the Majority in this matter but write separately to indicate the strength of my conviction that even greater movement in this area of children’s rights is required.  Security, continuity and stability in an ongoing custodial relationship, whether maintained with a biologic or adoptive parent and/or with a grandparent is vital to the successful personality development of a child.  The law finally needs to recognize that the child, as the focus in various types of proceedings, has the same inalienable rights to the pursuit of life, liberty, and happiness as an adult.  Therefore, I write to emphasize that it is time to regard the best interests of the child as a fundamental and momentous right.[footnoteRef:446]  [446: ] 


Justice Newman’s compelling words recognize that children, like adults, enjoy fundamental relationship rights.  
Justice Newman further recognized that when the constitutional rights of parents are implicated, the court must determine that the interference is narrowly tailored to achieve a compelling state interest and then weigh the interests of the interested parties, including the state’s interest in insuring “the emotional and physical health of the its minor citizens,”[footnoteRef:447] giving primary weight to the BIC standard.[footnoteRef:448]  Justice Newman described the child’s fundamental rights to include the right to be “cared for by an adult who will provide protection, companionship and upbringing.”[footnoteRef:449] [447: ]  [448: ]  [449: ] 

Justice Newman concluded by calling for courts and legislatures to give fundamental protection to the child’s right to a best interests of the child determination in any case dealing with children:       
 
It is on this basis that I advocate that we finally legitimize the right of the child to have his or her best interests considered as a fundamental right. This interest is expressed in a variety of statutes and proceedings, ranging from the complete severance of parental rights on a judge's finding of parental unfitness, to the limitation of parental choices in the areas, for example, of education, health care, and safety. Thus, I believe that the instant matter involves a situation that burdens two fundamental rights-the right of a fit father to make parenting decisions for the child and the right of the child to have its best interests considered… If any balancing of interests is necessary, the interests of the child must prevail.[footnoteRef:450] [450: ] 


Clearly, Justice Newman recognized the connection between the fundamental relationship rights of children and the BICS. 

Justice Newman’s call for strict scrutiny to protect the rights of the child in custody disputes follows the lead of several other states. California courts have recognized the fundamental nature of the BICS. In In re Bridget,[footnoteRef:451] the court ruled:     [451: ] 


	Moreover, as a matter of simple common sense, the rights of children in their family relationships are at least as fundamental and compelling as those of their parents. If anything, children's familial rights are more compelling than adults', because children's interests in family relationships comprise more than the emotional and social interests which adults have in family life; children's interests also include the elementary and wholly practical needs of the small and helpless to be protected from harm and to have stable and permanent homes in which each child's mind and character can grow, unhampered by uncertainty and fear of what the next day or week or court appearance may bring.[footnoteRef:452] [452: ] 


The forgoing decision acknowledges the fundamental right of a child to be protected from harm and to have a stable and permanent home as an interest that outweighs the parent’s fundamental decision-making rights.  
[bookmark: #HN;F9]Similarly, another California court reversed the trial court’s removal of a child from grandparent custody because the court failed to consider factors associated with the child’s best interests, including the child’s special needs, the child’s wishes and stability.[footnoteRef:453] Other jurisdictions also elevate a child’s relationship rights to a fundamental status and protect them by applying the BICS.  In a Kentucky case, the appellate court remanded the matter to determine whether a third-party qualified as a de facto custodian entitled to custody based upon the BICS.[footnoteRef:454] In Minnesota, the trial court applied the BICS and avoided the presumption of parental fitness to solidify grandparent sole custody by ruling that once lost, the presumption of parental fitness is not automatically restored.[footnoteRef:455]   [453: ]  [454: ]  [455: ] 

Some jurisdictions recognize a child’s fundamental right to a safe home.  For example, the Rhode Island Supreme Court recognized that children possess fundamental rights in In re Brooklyn M.[footnoteRef:456]  In this case, the court upheld the removal of the child from the mother despite a loving relationship: “As we have previously observed, a parent's genuine love for [the] child, or an existence of a bond between parent and child, is not sufficient to overcome the child's fundamental right to a safe and nurturing environment.”[footnoteRef:457]  Likewise, in an Illinois parental termination case, the court recognized the fundamental right of a child to a stable home:  [456: ]  [457: ] 


In the instant case, respondent had a history of not cooperating with referrals for psychological evaluation, psychological services, and medication assessment. Examination, evaluation, and assessment could go on indefinitely, particularly if as in the instant case, the parent refused to be examined or refused to cooperate. Such delay would defeat the child's fundamental right to a stable nurturing home.[footnoteRef:458]  [458: ] 


In both Rhode Island and Illinois, the courts recognized and protected the child’s fundamental right to a safe home.  Arguably, the most salient aspect of a safe and nurturing home is the presence of a loving and nurturing parent-like adult.     

	Thus, we might conclude that some courts view the child’s relationship rights as of constitutional magnitude and perhaps even superior to the corresponding parental relationship rights.  Thus, some states like Pennsylvania and California are paving the way to identify and protect the fundamental relationship rights of children in third-party custody cases by requiring the application of the BICS. 

States Should Look Back to Shape the Future

	American courts formerly applied the BICS standard to disputes between fit parents and third parties.  For example, the Tennessee Supreme Court affirmed the application of the BICS to award custody to a third-party over the father’s objection in 1925:[footnoteRef:459]   [459: ] 


	As it affects the custody of infants, the writ of habeas corpus rests on the assumption of a right in the state, paramount to parental or other claim, to dispose of such children as their best interests require.  The legal rights of a parent are very gravely considered, but are not enforced to the disadvantage of the child.[footnoteRef:460] [460: ] 


	A similar result was reached by the Virginia Supreme Court in affirming the application of the BICS to order the third-party to return the child to the mother in 1852.[footnoteRef:461]  In both cases, the third-party had established a loving and nurturing relationship with the child, with the consent of the parent and served as the primary custodian of the child for an extended period.  Thus, as early as 1854, American state courts in Virginia, Iowa, Texas, and Indiana recognized inherently that when the interests of the parent and child diverged in third-party custody claims brought by adults enjoying a parent-like relationship, the BICS standard controlled the outcome in each instance.[footnoteRef:462]  hhistorically provided to the courts to  [461: ]  [462: ] 


IV.	Recognizing A Child’s Fundamental Right to a Loving and Nurturing Parent-like Relationship and Creating a Framework to Protect it.

Law has a life of its own and is in constant flux in order to survive and remain relevant. The law changes to reflect the values of the society and its aspirations. Just as women gained freedom from the discriminatory laws that deprived them of personhood upon marriage and rendered them invisible to the law, children are poised for similar legal emancipation when courts decide third-party custody claims based upon evidence of loving and nurturing parent-like relationships, without regard to biological or legal status of the adults, guided by the BICS.    
Although the Supreme Court has not addressed third-party custody since its decision in Troxel, state courts continue to deal regularly with the faulty family privacy/parental presumption and the contorted reasoning it causes. As the laboratories of democracy, state courts often pave the way for a national standard.[footnoteRef:463]  The ability of states to implement policy through creating and interpreting the law permits other states and the federal government to monitor the success of the law in terms of achieving the desired policies and to improve upon them.[footnoteRef:464] Additionally, many state constitutions have been interpreted to provide even greater protection for individuals than that required under the U.S. Constitution.[footnoteRef:465]     [463: ]  [464: ]  [465: ] 


A Child Enjoys a Fundamental Right to a Loving and Nurturing Parent-like Relationship Protected by the BICS.

	The child’s fundamental right to continue existing loving and nurturing relationships is recognized and protected through the parens patriae power of the state to determine custody based on the BICS.  The BICS is a creature of common law, existing from time immemorial and has become the bedrock of our state custody statutory law as an outgrowth of early English common law. In fact, the child’s BICs can be characterized as a right that is “so rooted in the traditions and conscience of our people as to be ranked as fundamental or implicit in the concept of ordered liberty.”[footnoteRef:466]         [466: ] 

At its core the BICS is designed to identify and reinforce the child’s fundamental right to a loving and nurturing parent-like relationship.  This is evident in that the BICS focuses upon the physical, psychological and moral development of the child by solidifying the child’s relationship with parents and parent-like adults. In expanding the parental privacy presumption, in an attempt to limit state intervention into the realm of the family, the Supreme Court has diminished one aspect of the constitutional rights of the child, rendering the child unseen and unheard in the constitutional debate of third-party custody claims. Typically, the child’s right in custody cases is recognized and protected by the application of the BICS, which is rendered irrelevant under the Troxel[footnoteRef:467] third-party standing analysis.  By failing to recognize the role that the BICS plays in securing a child’s fundamental relationship rights, the state violates the substantive due process right of the child to continue existing loving and nurturing parent-like relationships.     [467: ] 


In Third-party Custody Disputes, States Should Apply a Weighted Balancing Test, deferring Always to the BICS, to Protect the Fundamental Rights of Children. 

When a jurisdiction recognizes the child’s right to have the BICS applied in matters related to third-party custody and visitation, then a weighted balancing test must be employed.[footnoteRef:468] It follows that cases involving the competing rights of fit parents, parent-like adults and their children require an approach that permits the court to consider the fundamental rights of the parents and the child involved in each dispute.   In such cases, the courts are called upon to balance[footnoteRef:469]  the burden to constitutional rights experienced by each of the harmed individuals. [footnoteRef:470]   [468: ]  [469: ]  [470: ] 

The best approach might be to treat a child’s fundamental right to the application of the BICS as trumping in every instance a parent’s fundamental right to custody.[footnoteRef:471]  This approach is child-centered and consistent with state law custody precedent elevating the interests of the child above all interests of all others.  This approach advances the child’s right to continue loving and nurturing parent-like relationships with a parent, or parent-like adult to the level of a paramount right protected by the BICS.  [471: ] 

Alternatively, third-party custody cases could be viewed as presenting competing fundamental right claims between a parent and a child.  Courts might then choose to apply a hybrid test.  For example, Justice Scalia has recognized that in “hybrid” cases, [footnoteRef:472]  the statutes at issue although facially neutral, could upon application, substantially burden multiple constitutionally protected rights.  For example, statutes compelling school attendance,[footnoteRef:473] license display[footnoteRef:474] and flag salute[footnoteRef:475] violated free speech, association and privacy rights. Although, in many of the hybrid cases identified by Justice Scalia, the statutes at issue burdened multiple fundamental rights possessed by one individual, the Court has, upon occasion, employed a hybrid balancing approach to determine the constitutionality of statutes burdening the rights of multiple stakeholders, as in Prince,[footnoteRef:476] Meyer[footnoteRef:477] and Yoder.[footnoteRef:478]        [472: ]  [473: ]  [474: ]  [475: ]  [476: ]  [477: ]  [478: ] 

The recognition that constitutional harm cannot be analyzed in a vacuum, but requires, instead, a hybrid analysis, applies with equal force to third-party custody claims in relationship to the stakeholders: the parent, child and state.  The traditional, unitary and isolated analysis of third-party custody disputes, focusing solely on the constitutional rights of the legally recognized parent, ignores the fundamental relationship rights of the child protected and championed through the BICS.   
Some of the Supreme Court justices have recognized the utility of a balancing approach in parental termination cases.  For example, in Santosky, Justices Rehnquist, White and O’Conner dissented.  Each would have upheld the preponderance of the evidence standard to terminate parental rights under New York law.  The dissenters argued that the interests of the child and the state must be balanced against those of the parent:

When, in the context of a permanent neglect termination proceeding, the interests of the child and the State in a stable, nurturing home life are balanced against the interests of the parents in the rearing of their child, it cannot be said that either set of interests is so clearly paramount as to require that the risk of error be allocated to one side or the other. Accordingly, a State constitutionally may conclude that the risk of error should be borne in roughly equal fashion by use of the preponderance-of-the-evidence standard of proof. (citation omitted). This is precisely the balance which has been struck by the New York Legislature: “It is the intent of the legislature in enacting this section to provide procedures not only assuring that the rights of the natural parent are protected, but also, where positive, nurturing parent-child relationships no longer exist, furthering the best interests, needs, and rights of the child by terminating the parental rights and freeing the child for adoption. (citation omitted).[footnoteRef:479]  [479: ] 


Perhaps, the proper question courts should ask is: whether the legislature has struck a constitutional balance between the fundamental rights of the parent and of the child, in light of the state interests involved. In third-party custody claims, legal constructions related to standing, evidentiary burdens and family-privacy presumptions[footnoteRef:480] substantially interfere with the fundamental relationship rights of the child and should be discarded and replaced by the BICS.[footnoteRef:481]   [480: ]  [481: ] 

Custody disputes have a substantial impact on the fundamental rights of both the parent and the child.  State legislators should consider amending custody statutes to permit fit third-parties who can establish the existence of loving and nurturing parent-like relationships to assert a claim for custody or visitation to advance the child’s fundamental relationship rights. In some cases, the justification for a legal parental preference has arguably been lost by permitting third-party relationships to flourish. This approach is further buttressed by the state’s compelling interest in securing a child’s fundamental right to continue existing loving and nurturing parent-like relationships.  The child’s relationship rights are secured and advanced by applying the BICS.  
Even if the BICS is not deemed to be a paramount and compelling state interest, trumping the rights of legal and biological parents, the child’s relationship rights are at least equivalent to a parent’s rights and should be afforded equal weight and consideration in third-party custody disputes. Because the child’s fundamental right to continue existing loving and nurturing parent-like relationship is raised in third-party custody disputes, the court must proceed with a BICS and undertake a weighted balancing test to adequately protect the fundamental rights of all stakeholders. [footnoteRef:482]  [482: ] 

 
CONCLUSION

The ancient concept of parens patriae explains the state’s involvement in child custody disputes.  The state relies upon the BICS to carry out its protective role. An examination of the BICS reveals its purpose: to protect and nurture the parent-like relationships enjoyed by a child.  The most recent ALI principles recognize that, in some instances, this parent-like relationship has developed between a child and a third-party and the child’s right to continue the relationship is preeminent. The cannon of unenumerated constitutional rights has expanded over the century, with a focus on individual and family privacy. The presumption that all fit parents act in the best interests of their children is sometimes factually inaccurate; nevertheless, it effectively silences the voice of the child in third-party custody claims and is, therefore, unjust.  As American society evolves and changes, so must the legal standards defining the rights and obligations of its members.  

Therefore, courts should recognize that the BICS gives succor to the child’s fundamental right to continue existing loving and nurturing parent-like relationship.  The BICS should be applied in third-party custody cases to insure that the child’s fundamental right to continue existing loving and nurturing parent-like relationships is treated as paramount, or at least balanced against a parent’s fundamental right to assert family privacy.  
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