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Abstract
The international system stands at a crossroads.  To the right, the road leads towards a New Internationalism defined by international norms, transnational organizations, and collective security.  To the left, the road continues along the traditional realpolitik path marked by the preeminence of nation-state sovereignty, national self-interest, and balances of power.  A critical factor in determining which road to take is how well the current collective security arrangement keeps the peace.  That arrangement is centered on the U.N. Charter and the Security Council, which has relied heavily on economic sanctions to addresses breaches of peace and security.  Critics contend that economic sanctions are inefficacious and illegitimate.  Unfortunately, the alternatives are less effectual and more unviable.   By undermining the practicality of collective security, these challenges push the international system towards the realpolitik path.  A modest proposal successfully addresses these challenges.  The U.N. General Assembly is the key.  The Assembly is broadly representative of the international community and is the sole organization capable of creating a global consensus on an issue.  By leveraging the Assembly’s strengths, collective security is reaffirmed, and continued movement towards a New Internationalism preserved.    

The road chosen has tremendous ramifications on the critical questions of international peace and security because each road leads to sharply divergent world views.
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“Alpha bravo this is alpha mike,” crackled the speaker above the battle watch captain.  “Surface track 123 visually identified as critical contact of interest Haze Grey. No response to queries and warnings.  Recommend boarding.”
“Roger,” replied the battle watch captain, keying her handset and squinting to find track 123 on the digital tactical display, euphuistically named “the knowledge wall,” ten feet in front of her.  The surface watch officer used his laser pointer to focus her attention on the computer symbol representing the Haze Grey.  Simultaneously, the strike watch officer opened the digital pre-planned response file for uncooperative boardings, and displayed it on a flat panel monitor hanging from the overhead next to the knowledge wall.  
“Break,” the battle watch continued.  “All units in bravo this is alpha bravo, track 123 VIDed as CCOI Haze Grey.  Nonresponsive to queries and warnings.  Intentions are to conduct boarding. Break.  Alpha mike desig supported commander; alpha foxtrot and alpha zulu supporting commanders.  Alpha mike prep execution plan to brief alpha bravo actual no later than 1500.  Break.  Alpha mike.”

“This is alpha mike,” the disembodied voice again filling the darkened joint operations center, “roger out.”
An unflagged merchant vessel, the Haze Grey was suspected of smuggling arms, military equipment, and petroleum products to Country XYZ in violation of mandatory economic sanctions imposed by the U.N. Security Council.   Autocratic XYZ had forcibly annexed a disputed border region from its neighbor.  The United States and Great Britain had lobbied strenuously and successfully for economic sanctions at the Security Council.  A multilateral naval force was arrayed beyond XYZ’s territorial waters to enforce the sanctions.  The naval force was comprised of a U.S. strike group and warships from Great Britain, France, Pakistan, and Singapore.
The battle watch dialed the admiral. 
“Admiral, battle watch, its 1143.  Alpha mike reports Haze Grey located.  She was unresponsive to queries and warnings.  Per PPR, I’ve directed alpha mike to prep for boarding.  Alpha mike designated the supported commander; alpha foxtrot and alpha zulu supporting.  I told the commodore to have a plan ready for your review by 1500.”
“Super,” the admiral said as she stepped off the elliptical machine in the ship’s gym during her mid-day workout.  “Let the combined fleet commander know that we found Haze Grey and intend to board her.  Have the 2 and 3 . . . and the judge meet me in the JOC in five minutes.”

“Aye, aye, ma’am.”
By the time the admiral’s intelligence officer, operations officer, and judge advocate met her in the JOC, the brains and brawn of the naval force were flexing into action.  A complex web of computer and communication technologies functioned as the nervous system synchronizing muscle movements with information.  The Royal Navy destroyer Edinburgh was ordered to intercept and birddog Haze Grey.  Digital photographs of the Haze Grey, taken by surveillant air crews, zipped across the classified internet.  Intelligence specialists mined maritime databases for ship’s drawings and information about the Haze Grey.  Meteorologists updated weather forecasts and ocean conditions while reconfirming the predicted sunset time and lunar conditions.  Aviation boatswains mates repositioned Marine helicopters on the flight deck of the flagship; while below in the hangar bay, Marines from the MEU’s special task unit assembled their gear and weapons.  Corpsmen staged triage.  Staff officers gathered information, applied quick judgments, and built briefing slides detailing the boarding and various “bump” plans.
The ops officer began.  “Good morning, admiral,” he greeted her as she stepped into the JOC and settled into her chair next to the battle watch.  Using the tactical display on the three-screen computer monitor at her work station, he pointed out Haze Grey’s position relative to the flagship and XYZ’s territorial waters.  “Edinburgh is expected to intercept her in an hour.  Based on present course and speed, Haze Grey should enter XYZ’s territorial waters tomorrow at zero five hundred local.  Sunset today is at nineteen twenty local.  The Lincoln strike group is 200 nautical miles south of us,” he said pointing to the small computer symbol depicting the 80,000 ton aircraft carrier.  “Strike is contacting lima alpha to determine availability of excess air wing sorties this afternoon for DCA.”
“Got it,” the admiral acknowledged. 

The intel officer went next.  He presented a series of digital photographs of Haze Grey taken by British and U.S. aircrews within the past thirty minutes, and summarized nuggets of information mined from the databases.  “First, admiral, as I was walking out of the JIC, we were receiving backchannel info indicating that she may be carrying foodstuffs and medical supplies on board.  I need to confirm that.  Based on other info we’ve pulled from national sources, we continue to assess that she’s also carrying contraband small arms, military equipment, and oil, but no bad actors,” he said. 

Ops interjected.  “Humanitarian stuff is specifically exempted by the UNSCR, but food and medicine could be used by the military, too.”

The admiral turned to her lawyer.  “I need to know what I do with dual-use cargo.”

“I’ll find out, admiral,” he said jotting a note on his daily tickler under the “to do” list.  He starred and underlined the task.
 “Second, we assess small arms and RPGs are the primary threat from Haze Grey,” the intel officer continued, “but we don’t know how much resistance the crew will offer.  Finally, XYZ air activity remains within normal parameters with a routine air patrol flown this morning.  The surface threat, as you will recall admiral, are XYZ’s twenty guided missile patrol boats.  We assess that three of those units are underway conducting routine patrol here,” he concluded by pointing to the “assumed unfriendly” symbols on the admiral’s tactical display. 
“Good call on the defensive counter-air from Lincoln, ops.  I want branch plans that account for XYZ interference,” the admiral said swiveling back towards ops.  She turned to her lawyer.

“Admiral, I have two concerns,” he began while unfolding a navigation chart at the admiral’s workstation.  “First, these off-shore islands are claimed by XYZ.  We don’t recognize the claim, but some of our partners do.  The CFMCC legal guidance is to treat those islands as XYZ territory.  Second, I’m working with the commodore and the colonel to ensure all players are re-briefed on CFMCC rules of engagement and detainee handling procedures.  CFMCC ROE differs from our U.S. ROE.”
The admiral nodded.  “Got it.  And brief the battle watch on the ROE, too.   And I want a concise ROE summary for my fireside chat with the strike group commanders.”
Turning again to ops.  “Get those islands marked on all the tactical displays with twelve and fifteen mile range rings.  Ensure all surface units and air crews know to stay outside the fifteen mile ring.”
The admiral stood.   “Gentlemen, you have things well in hand.  Give the commodore and colonel whatever support they need.  Be in my cabin at 1500 for the execution brief.   I will be in the gym for the next 30 minutes finishing my workout.”

Introduction

The above scenario reflects the sophistication of economic sanctions as a flexible tool which the U.N. Security Council (Security Council) can apply to maintain international norms of peace and security.
  Economic sanctions can be calibrated to impose unwelcomed costs on a single rogue leader flaunting those norms; or ratcheted up to impose those costs on the elites supporting that leader; or further ratcheted to impose population-wide costs on a recalcitrant society.
  Those costs are priced to induce a return to international norms, and can be calculated to fit the circumstances of a particular situation.  A more nuanced Security Council understanding of economic sanctions has emerged recently, which has been leveraged to improve their use.
  Consequently, economic sanctions remain a useful tool in the Security Council tool box to fix breaches in international norms of peace and security.
  

That usefulness is handy.  Along a continuum from grudgingly accepting breaches of international norms of peace and security to violently combating them, economic sanctions occupy an attractive middle ground for the Security Council.  Current headlines highlight that attractiveness.
 

Conversely, the opening scenario hints at the unsuitability of economic sanctions as a tool for the Security Council to maintain international norms of peace and security.  The cost levied by economic sanctions usually is less than the value the rogue leader, or state, places upon breaching those norms.  As a result, economic sanctions often are an ineffective tool.
  Moreover, the ethical and moral underpinnings of Security Council economic sanctions were undermined by the horrendous human consequences in Iraq, Haiti, and Yugoslavia during the 1990s.
  The gravest, and potentially fatal, weakness, however, is the perceived illegitimacy of the Security Council to impose economic sanctions.
 

Therein lays the paradox.  On the one hand, Security Council economic sanctions are an attractive middle ground between inaction and war to maintain international norms of peace and security.  On the other, Security Council economic sanctions are attacked as ineffective, immoral, unethical, and illegitimate.  The importance of this paradox is magnified within the context of an international system struggling to find its way through the dense thickets of national self-interests after the Cold War.
  
After the sun set on the Cold War, the dawn revealed a fork in the road to the future international system.  The path to the left stayed the course along a realpolitik world order.
  The path to the right, by contrast, was less familiar.  This path seemed to emerge from the dense thickets of nation-states, and to point towards a new internationalism and a distant hazy horizon of global governance.
     

The left path is more familiar because its ground has been mapped by politicians, generals, and scholars since Thucydides.
  The Soviet Union and the United States trod down this path during the Cold War.  The guideposts along it are the primacy of state sovereignty and national self-interest; the forceful application of national power to advance those interests; and the maintenance of alliances to balance friends against enemies.  This path is well-worn.  
The right path is less familiar.  Its contours have been broadly suggested by intrepid philosophers, theologians, and jurists who began exploring this terra incognita in the fourteenth century.
  These conceptual explorers were disheartened to find one branch of this path towards internationalism led to a precipice overlooking a great abyss in 1936,
 but found hope along a new branch in 1945.
  They, then, wandered the wilderness for forty-five years confounded by the Cold War.  The guideposts along this path are the primacy of international law and norms; the building of global organizations to realize those norms; and the maintenance of peace and security through collective action, preferably nonviolent.
  

 The world community had taken tentative steps down the right path towards a new internationalism in the first decade after the Cold War.  Commentators said the death knell of state sovereignty could be heard in the ringing debates over international intervention in domestic affairs to uphold human rights.  The creation of the World Trade Organization seemed to cement the global commitment to economic prosperity through freer trade.  International media outlets and private organizations emerged as independent and powerful watchdogs and agenda-setters.  The United Nations experienced a boom during the 1990s in peace-keeping and nation-building as it confronted political violence from Haiti to the Balkans to East Timor with mixed results.    
However, the 2000 U.S. elections and the 2001 terrorist attacks against the United States tripped up those steps towards a new internationalism.  With the leading world power stumbling along the trail, the question remains:  In which direction will the international system travel?


Effective, moral, ethical, and legitimate economic sanctions are an essential tool for the journey along the right path towards a new internationalism.
  Without such a tool, the new internationalism would face three undesirable choices:  Grudgingly accept breaches to international norms of peace and security (perhaps using diplomatic isolation to express disdain); negotiate from a constrained bargaining position because its only tangible leverage would be the threat of war (which may not be credible, depending upon the breach); or wage war against the aggressor to restore the status quo ante (again, depending on the breach, international consensus on the use of military force may be unavailable).
   Any of those choices would subvert the new internationalism.  Any of those choices would point the world community back towards the realpolitik path:  The new internationalism would be viewed either as ineffective or as overly reliant on military violence in enforcing international norms of peace and security.  
Thus, the Security Council must address the perception of ineffective, immoral, unethical, and illegitimate economic sanctions if the international system is to move along the right path.
  The Security Council can enhance the legitimacy, improve the effectiveness, and bolster the morality and ethicality of its economic sanctions tool by involving the U.N. General Assembly (General Assembly) in the decision to impose sanctions.  The proposed changes lie within the scope of the U.N. Charter
 and are consistent with the International Court of Justice (I.C.J.) interpretation of the General Assembly’s role in maintaining peace and stability.
        

This paper will explore economic sanctions within the context of the United Nations.  Part I will review the modern evolution of economic sanctions within the framework of international organizations, and will outline briefly the challenges confronting the Security Council’s use of economic sanctions.  Part II will discuss the law within the U.N. Charter concerning the use of economic sanctions and the I.CJ.’s interpretation of the role that the General Assembly plays in peace and security issues.  Part III will synthesize the background and the law, and propose a modest procedural solution to the contemporary challenges facing Security Council economic sanctions.  Part IV will identify the conclusions at which we will arrive. 
I.  Background


Economic sanctions date to at least Pericles’ Megarian decree in 432 B.C., which, perhaps, caused the Peloponnesian War.
  The forging of economic sanctions as a tool to maintain international norms of peace and security, though, was wrought in the blast furnace of historic forces during the twentieth century.  The necessary force was the accelerating integration of the global economy, beginning with the rise of the multinational corporation in the late nineteenth century and continuing with the emergence of the World Wide Web in the late twentieth century.
  The sufficient force was the global revulsion to each of the three ruinous wars of the twentieth century:  World War I, World War II, and the Cold War.
  At the end of each war, the global community attempted to hammer out new tools to maintain international norms for peace and security.

A.  Definition

The term “economic sanctions” enjoys a wide variety of definitions.
  Here, economic sanctions are defined as any measure adversely impacting the wealth, commercial exchange, or market accessibility of any individual, group, or nation-state adopted formally by the Security Council as a means to maintain international norms of peace and security.  

B.   The Foundation of Collective Action
Before the United Nations and pre-dating the League of Nations, we begin with a footnote to history.  In August 1898, the Russian czar invited the leading powers to discuss arms control and peaceful ways to resolve disputes.
  Surprise, skepticism, and cynicism greeted the invitation in most international capitals.

The lube oil of trust was in short supply across the international system.  The European balance of power ordained at the Congress of Vienna in 1815, marking the end of the Napoleonic wars, was buckling under the stress of a new emerging power, a unified Germany.  Consequently, the European powers had aligned themselves into competing alliances with increasing military expenditures and expanding “spheres of influence.”
  Despite the wariness, all the leading powers accepted the czar’s invitation for two reasons.  First, none wanted to be the one who scuttled the conference.
  Second, the czar clarified the agenda in another letter which removed the more controversial elements and added a less-threatening item to the agenda, international arbitration.
 
Twenty-six nations
 sent delegations to the conference which was held at The Hague between May and July of 1899.  Andrew D. White, the head of the U.S. delegation as well as the U.S. ambassador to Germany and perhaps the most esteemed U.S. diplomat of the time,
 succinctly captured the general expectation of the conference:  “Probably, since the world began, never has so large a body come together in a spirit of more hopeless skepticism as to any good result.”
  Contemporary commentators and subsequent scholars generally agreed with that assessment.

In the endgame, the conference agreed to three conventions, three declarations, and six vœux (wishes).
  None of the agreements withstood the tremendous seismic tremors of the next fourteen years as the tectonic plates of the old international system subducted under the emerging new system.  Still, the 1899 conference and the follow-on conference in 1907 are important landmarks in the modern development of both international law and collective action to maintain international peace and security.
  James Brown Scott, a U.S. scholar and diplomat who attended both conferences, perhaps best captured their sensibility and significance: 

The Peace Conferences held at The Hague were the first truly international assemblies meeting in time of peace for the purpose of preserving peace, not of concluding a war then in progress.  They marked an epoch in the history of international relations.  They showed on a large scale that international cooperation as possible, and they created institutions—imperfect it may be, as is the work of human hands,—  which, when improved in the light of experience, will both by themselves and by the force of their example promote the administration of justice and the betterment of mankind.

Indeed, the conferences became precedent for the League of Nations following World War I, which itself became the foundation of the United Nations after World War II.

The first convention is the most relevant for our discussion because it formally established alternatives to war for resolving international disputes.  Those alternatives included the voluntary use of mediation, commissions of inquiry, and arbitration.
  During the 1907 conference, attempts to require mandatory arbitration of disputes failed
 as did similar attempts in 1945 to give the I.C.J. mandatory jurisdiction over member states.
  Though not a panacea, voluntary arbitration emerged as the most noteworthy accomplishment of the first conference.
   

Enforcement quickly emerged as an issue with arbitration.
  The international community lacked non-violent tools to enforce judgments upon a party participating in voluntary arbitration.
  Forms of economic sanctions were proposed as a remedy:

Are we still to witness a nation go to court, plead its own good cause, win the case, and then, after the sentence is passed in its favor, and the other party resists the award -- give to that party all the material and pecuniary means it requires to carry on its resistance? The worst of all internationalisms is the internationalism of war fitters, and there would be no prospect for a wide application of arbitration if public opinion were not prepared to oppose war fitters by prohibiting the issue of war loans and the purchase of war weapons by the nation against which the sentence has been passed.

The modern idea of economic sanctions as a tool to enforce peace and security was conceived.
C.  The League of Nations
The bloodletting during World War I was relentless.
  The carnage wrought by industrialization and mechanization had been unimagined.
  The idea for an international organization to maintain international peace gained wide support in the Allied countries “out of the immense dumb hope that the agony of 1914 - 1919 had not been in vain.”
  
1. The Covenant

The leading Allied proponent of such an organization was the U.S. President, Woodrow Wilson.
  In May 1916, eleven months before the United States entered the war, Wilson spoke at a meeting of the League to Enforce Peace.  This league was an influential peace organization of leading U.S. politicians and statesmen whose goal was strengthening international arbitration, through military and economic sanctions, to enforce the peace.
   Wilson, ever the idealist, said the war demonstrated that international law must prevail over national self-interest.
  Then, he outlined three broad principles to govern the post-war international order:  The right of self-determination for all people; respect for national sovereignty, and the right of the world to be free of aggression.
  Finally, for the first time, he advanced his idea for an international organization to maintain the peace.

As official proposals outlining the framework of this international organization circulated amongst Allied leaders in 1918, a key consensus emerged.  The organization required tools beyond moral suasion to enforce the peace.
  The obvious and biggest hammer was military force.  At the end of a catastrophic war, however, Allied political leaders sought other options.  While they prepared for the peace conference in Paris, a well-regarded member of the British cabinet, General Smuts,
 published an influential pamphlet which raised the profile of economic sanctions as an important tool for repairing breaches of peace.
     
The breaker of the moratorium [a proposed cool down period to allow peaceful settlement of disputes] and generally of the covenant . . . should therefore become ipso facto at war with all the other members of the league, great and small alike, which will sever all relations of trade and finance with the law-breaker, and prohibit all intercourse with its subjects, and also prevent as far as possible all commercial and financial intercourse between the subjects of the law-breaker and those of any other state, whether a member of the league or not.  No declaration of war should be necessary, as the state of war arises automatically on the law-breaker proceeding to hostilities, and the boycott follows automatically from the obligation of the league without further resolutions . . . .
The effect of such a complete automatic trade and financial boycott will necessarily be enormous.  The experience of this war has shown how such a boycott, effectively maintained chiefly through sea power, has in the end availed to break completely the most powerful military power that the world has ever seen; and the lesson is not likely to be lost on future intending evil-doers.

Economic sanctions, consequently, were codified in the League of Nations Covenant adopted in 1919 as part of the Treaty of Versailles ending World War I.

Economics became a tool to repair breaches in international peace as well as a tool to build prosperity.  The concept was simple and compelling.    
The theory was that the complexities of modern commerce had rendered no nation self-supporting and therefore capable of resisting a general economic boycott.  A nation threatened with such a siege would not think it worthwhile to persist in a course of action liable to lead to that result.  The League was thus based on optimistic assumption about the rationality of states and the effectiveness of economic pressures on them.

Economic sanctions “conceived not as an instrument of war but as a means of peaceful pressure, [were] the great discovery and the most precious possession of the League.”
   
Yet, the concept departed radically from previous understandings of international law, national sovereignty, and the commercial rights of neutral third parties.
  Economic sanctions constituted war and violated the rights of neutrals in the judgment of the British.
   Still, the tool of economic sanctions was cast in the Covenant.
  Now, political leaders had to write the instruction manual, 
 and craft new international law in the process. 

Drafting began posthaste.  Spurred by the confusion surrounding this new tool,
 the League of Nations attempted, in its first year, 1920, to interpret and to clarify the use of economic sanctions.
  Nineteen resolutions were adopted the following year as general procedural guidelines for implementing economic sanctions.
  The effect of this initial work interpreting the Covenant
 was that:
In place of the universal, automatic, immediate, simultaneous, and complete severance of intercourse arising out of a state of war and carried out on the responsibility of each Member of the League, there was to be established a system of pacific pressure, initiated on the recommendation of the Council, on a day fixed by the Council, and conducted under its control, not complete in the first instance, but gradually working up to completeness under the direction of the Council, and ultimately, if necessary, developing into a state of war.

This instruction manual, as reflected in the adopted resolutions, significantly changed the application of economic sanctions as described in the blueprints of the Covenant.  The fulcrum shifted in the direction of national sovereignty by emphasizing the discretion of member nations in implementing economic sanctions.  More importantly from an international law viewpoint, an international body formally recognized economic sanctions as peaceful measures rather than acts of war.
 
The League of Nations continued to work on issues concerning economic sanctions.  Perhaps the highest priority was encouraging member nations to adopt domestic legislation or regulations enabling the immediate imposition of economic sanctions after a League of Nations recommendation to do so.
  Debates continued through 1937 regarding further changes to both the Covenant’s blueprint for the economic sanctions tool and the nineteen-resolution instruction manual for using it.

2.  The Application
The first opportunity to use this new economic sanctions tool arose in October 1920,
 nine months after the League of Nations official birth.
  A renegade Polish general seized the Lithuanian city of Vilna.
  Lithuania appealed to the League of Nations to impose economic sanctions against Poland.
  The Polish occupation of Vilna ended shortly after it began and before the League of Nations could consider the issue.

The League of Nations successfully wielded the threat of economic sanctions twice in the 1920s to resolve international disputes.
  In September 1921, Yugoslavia invaded neighboring Albania, which appealed to the League of Nations.
  In November, the League threatened economic sanctions against Yugoslavia, which, then, withdrew its military forces.
  Four years later, in October 1925, the League inserted itself into a border conflict between Greece and Bulgaria.
  The threat of economic sanctions, again, helped to peaceably resolve the dispute.
  At this point, the League of Nations, with its versatile new tool of economic sanctions, “was at the zenith of its authority and success.  The decisive and quick action .  .  . created a new and very useful precedent.”
  
During the 1930s, that zenith rotated to its nadir.  The League of Nations, a realized ideal, depended wholly upon the individual wills of its self-centered member states.  That reality proved fatal.  
Ironically, earthquake-prone Japan first shook the League of Nations and cracked its foundation.
  In September 1931, Japan invaded Manchuria, a part of China.
  Though both Japan and China were members, the League of Nations failed to act.  Under the Covenant’s procedures, Japan effectively held a veto over substantive actions.
  Additionally, member states lacked the collective capability and the will to confront Japan.
  The versatile tool of economic sanctions remained in the tool box.
  Meanwhile, Japan continued its breach of international peace for the remainder of the 1930s by completing its conquest of Manchuria and, eventually, much of China.  

Almost simultaneously in 1931, a long simmering border dispute between Bolivia and Paraguay boiled over into combat,
 though a declaration of war was not made until 1933.
  Both countries belonged to the League of Nations.
  Inter-American attempts to negotiate a settlement proved fruitless.
  After a League of Nations commission failed to achieve a settlement, the League recommended that its members impose economic sanctions in the form of an arms embargo on both Bolivia and Paraguay.
  Neighboring countries, however, refused to stop the flow of arms across their borders to the belligerent.
  

In May 1934, with the war going against it, Bolivia requested help from the League of Nations.
  The League unanimously approved a settlement plan, which Bolivia accepted and Paraguay rejected.
  The League recommended that its members lift their arms embargo against Bolivia, but retain their embargo against Paraguay; Paraguay quit the League.
  Shortly afterwards, with the tide of war, then, turning against Paraguay,
 Argentina and Chile brokered a peace deal before the League considered more stringent economic sanctions against Paraguay.
 
Two major critiques emerged from the international handling of the Bolivia-Paraguay conflict:  The slowness of diplomacy to settle the issue and the failure to quickly apply stringent economic sanctions.
  Echoes of those critiques and reverberations from the Japanese breach of peace amplified themselves when Italy invaded Ethiopia in 1935.  An understanding of the geopolitical moment in 1935, however, is necessary to render a useful judgment of the League of Nations performance in the Italo-Ethiopian case.
  The League’s response to Italian aggression in Africa must be understood within the geopolitical context of a resurgent Germany, an aggressive Japan, and British and French fear of a wider war.
   
After a December 1934 border skirmish between Ethiopian forces and Italian colonial forces in Somalia,
 Ethiopia appealed to the League of Nations for assistance.
  Diplomacy failed after nine months attempting to craft a settlement through the League or under the auspices of other international treaties signed by Italy and Ethiopia.
  Italy invaded Ethiopia in October 1935.
  
Remarkably and to its great credit, the League of Nations found a procedural path around Italy’s veto.
  The League recommended an arms embargo against Italy within a week of the invasion.
  By the end of October, the League recommended that its members impose additional economic sanctions against Italy.
  Nearly all member states reported the recommended sanctions were in force by mid-December.
  
Efforts stalled at the League of Nations for more stringent economic sanctions against Italy, such as stopping exports of oil, coal, and steel.
  France and Great Britain were uncertain of each other’s commitment to render reciprocal military support in a possible war, and were fearful of pushing Italy into an alliance with Germany.  Consequently, the French and British governments were able to table tougher economic sanctions at the League of Nations in favor of more negotiations.
 
Italy completed its conquest of Ethiopia quicker than anticipated when it captured the Ethiopian capital in early May 1936.
  Though the economic sanctions impacted the Italian macro-economy,
 neither the Italian population nor its policymakers were affected significantly.
  The League of Nations recommended member states lift their economic sanctions against Italy in July 1936.
   

Early successes against minor states buttressed the optimistic expectations for both the League of Nations and economic sanctions during the 1920s.  Those expectations were undermined during the 1930s especially by Japanese and Italian aggression and French and British hesitancy.  Those expectations collapsed, finally, under the weight of German blitzkrieg in 1939.
  The idea of collective security enforced through economic sanctions, though, miraculously survived.
  
D.  The United Nations

Rather than discredit, collective security and economic sanctions gained wider support during World War II.  That support was prominent in the two major powers which had been outside the League of Nations during much or all of the interwar period: the Soviet Union and United States.
  Two global wars of immeasurable suffering within a generation drove home the point that the narrow, unbridled, and bellicose pursuit of national self-interest was a warped foundation for a modern international system.  That lesson transformed the U.S. conception of itself in the world,
 and continues to inform the evolution of the international system today.
1.  The Charter


During their first wartime meeting in August 1941, Winston Churchill, the British prime minister, and Franklin Roosevelt, the U.S. President, may have been familiar with the maxim:  “Those who want peace . . . prepare for war. Those who are already at war prepare for peace.”
  Certainly, their words and actions reflected its sensibility.  Roosevelt, dragging a reluctant United States towards military preparedness four months before Pearl Harbor, and Churchill, two years into Britain’s war with Germany and Italy, captured the moral high ground against the Axis powers.
  Together, they proclaimed the essential principles “for a better future for the world” in the Atlantic Charter.
  Though not a central tenet, the two leaders mentioned “the establishment of a wider and permanent system of general security.”
  In January 1942, the twenty-six nations allied against the Axis powers affirmed their commitment to the Charter’s principles, and collectively adopted the name, the United Nations.
  
A common wartime rhetorical theme of allied political leaders was the need for a new, improved, and stronger international organization to maintain the post-war peace.
   This rhetorical refrain accelerated the momentum to replace the dormant League of Nations.

At the Quebec Conference in August 1943, Churchill and Roosevelt determined that the initiative for creating a new post-war international organization to maintain peace and security belonged to the Big Four.
  At their November 1943 meeting in Moscow, the Big Four foreign ministers agreed to establish such an organization.
  Three weeks later, Churchill, Roosevelt and Joseph Stalin, the Soviet Union premier, officially endorsed that agreement.
  During the 1944 summer, the Big Four exchanged their individual conceptions of a new international organization.
  At least three of the concepts specifically included the use of economic sanctions as a tool to maintain peace and security.
  The Soviet Union, in particular, advocated an expansive catalogue of graduated non-military sanctions.
 
In August 1944, the United States invited the other Big Four powers to a series of “conversations” at Dumbarton Oaks, a private estate near Washington, D.C.
  The goal was to reconcile the various concepts for a post-war international organization and to achieve consensus on a blueprint.
  When the conversations ended in October 1944, substantial progress had been made, including the incorporation of economic sanctions.
  A complete set of blueprints for the new organization remained unfinished, however.
  That was rectified at Yalta, the penultimate wartime conference between Great Britain, the Soviet Union, and the United States.
  With their final set of blueprints substantially drawn, the Big Four invited the other members of the United Nations to approve their work and to build the edifice.
  
The United Nations Conference on International Organization convened in San Francisco on April 25, 1945.
  The United Nations debated the merits of the charter drafted by the Big Four at Dumbarton Oaks and Yalta during the next two months.
  The essential features of the Big Four edifice remained virtually unchanged when the conference ended.
  
For all the long discussions and bitter debates at San Francisco, the new United Nations remained an organisation [sic] conceived and created by the great powers.  Its form and structure clearly reflected this birth.  That is, it was an organisation [sic] in which the great powers of the world would have the dominant say:  in which they could, in particular, prevent any positive action of which they disapproved.  Some held that this meant that the organisation [sic] could be sure of retaining the support of these powers, and so would deal more effectively with the crises which arose.  Others feared that it might be helpless in dealing with precisely the most threatening situation likely to arise.

Many conferees apparently decided that Big Four dominance was a modest tax to ensure Big Four policing of the international system after two global wars in thirty years.  The critical assumptions were that Big Four wartime cooperation would continue after the fighting stopped and that the postwar world views of each of the Big Four would be compatible.   
The essential features of the Big Four edifice contained three foundational footings for maintaining international peace and security.  The Security Council would possess the primary responsibility and authority to maintain peace and security through both military and non-military means; member states agreed to adhere to the Council’s mandate; and, finally, the Big Four plus France would be permanent members of the Council, each possessing a veto over the Council’s actions.

The conference successfully completed its work on June 26, 1945.
  Unlike 1919 when economic sanctions were fashioned as a promising tool for the enforcement of peace and security, the charter emphasized military force.

2. The Application

The Cold War competition between the Soviet Union and United States interrupted the expectation of international peace and security under Big Five leadership.
  After the Korean War
 and until the Cold War ended, the Security Council wielded its power to maintain peace only twice.
  In both cases, the Council choose economic sanctions as its tool.

a.  1945 – 1989

In November 1965, fearful that British decolonialization might lead to an African-majority government, the Rhodesian white-minority rebelled and declared its independence from British colonial rule.
  In addition to the aggressive economic sanctions imposed by Great Britain, the Security Council passed a resolution recommending member states voluntarily sever economic relations with Rhodesia.
 
As part of its response, Great Britain imposed an oil embargo against its rebellious Rhodesian colony in December 1965, and sent a naval force to the Mozambique Channel to enforce it.
  When two oil tankers with cargo bound for Rhodesia approached the naval picket,
 Great Britain, unsure of its legal position,
 quickly introduced a resolution before the Security Council authorizing force to stop the tankers.
  By passing the resolution,
 the Council established an important precedent suggesting that  Security Council authorization is required before military power can be used to enforce economic sanctions.


The rebellious Rhodesian government remained intransigent.
  For a year, British diplomacy attempted to craft a settlement based on eventual Africa- majority rule.
  The efforts were futile.


In December 1966, at the behest of the British government,
 the Security Council grabbed mandatory economic sanctions from its tool box to fix the breach of international norms caused by the rebellious Rhodesian white-minority government.
  The scope of the sanctions was limited, and enforcement provisions lacking.
  The Security Council would bear down on this tool three more times over the next ten years, attempting to apply increasing pressure.
  
Though mandatory, violations were commonplace.
  The other white-minority regimes within the region, South Africa and the Portuguese colony of Mozambique,
 became sanction sieves for their own reasons.
  With their access to international shipping routes and internal transportation links to neighboring landlocked Rhodesia, contraband flowed through their borders to, and from, Rhodesia.
  Simple greed rather than politics was, perhaps, the greatest allure to sanction violators.
  
Rhodesia remained remarkably resilient.
  Its economy grew from 1968 – 1974 as import substitution led to increased diversification, particularly in the manufacturing sector.
  Short-term investment capital was available to fuel this diversification because sanctions precluded both profit outflows to overseas corporations and debt payments to foreign creditors.
  Sanctions, also, forced productivity gains within the economy.
  The urban white standard of living remained stable, while that of the rural African population declined.
 


   The economy stalled in the mid-1970s, however.
  The gross domestic product began to contract.
  The increase in global oil prices hit Rhodesia particularly hard because it already paid a premium on oil to evade sanctions.
  A global recession reduced demand for Rhodesian commodities.
  Economic sanctions starved Rhodesia of the requisite long-term capital to grow the economy as fast as the African population.
  An African insurgency against the white-minority rebel government, moreover, grew in strength and taxed the available resources.
  
The regional political climate in southern Africa cooled towards Rhodesia, too.
  Mozambique gained its independence and closed its border with Rhodesia.
  South Africa imposed its own “bottlenecks” on the Rhodesia economy to push its minority-white leadership towards political settlement with Great Britain and the African majority.
  Finally, world opinion turned increasingly against the white-minority rebel regime in Rhodesia, and its isolation deepened.


These factors, exacerbated by the mandatory economic sanctions, softened the rebel white-minority regime’s intransigence in negotiations with some African political parties within Rhodesia.
   In 1978, the white-minority rebel government reached an agreement with those parties calling for new national elections and accepting an African-majority government.  However, the white-minority retained control over key levers of state power.
  An African-majority government was elected in April 1979,
 but its legitimacy was compromised.
  
The Security Council refused either to recognize this government or to lift its economic sanctions.
  Meanwhile, the insurgency intensified.
   New negotiations opened in September 1979
 between Great Britain, the African-majority government, the main white-minority political party, and the principle African opposition parties within Rhodesia.
  A final settlement was announced in December providing for Rhodesia’s temporary return to British colonial control, new elections under British supervision, transfer of sovereignty to a legitimate African-majority government, and a ceasefire.
  The Security Council lifted its economic sanctions three weeks later.
 
Attempting to measure the leverage exerted by the Security Council’s economic sanctions tool is an Archimedean task.  Obviously, economic sanctions failed to move the rebellious white-minority government off its top-dead center of intransigence directly.  Was the tool itself faulty?  Were the craftsmen who wielded it to blame?  Was this a wrong application for the tool’s use?  The causal complexities of reality preclude simple answers.
  We will delay a judgment until completing our discussion of the second use of the economic sanctions tool by the Security Council. 
Interestingly, the only other application of the economic sanctions tool during the Cold War was in southern Africa, also.  A possible explanation is the confluence of disparate influences and interests rushing into a common river of political action powerful enough to break the Security Council deadlock.   
The Western powers on the Security Council
 were confronting the disparity between their political ideals of individual equality, freedom, and self-determination and their legacy of colonialism and racial discrimination.  Their ideological competition with the communist bloc sharpened the poignancy of this disparity.  As a result, the Western powers wanted to be on the “right” side of history in southern Africa by encouraging a measured and non-violent transformation to majority rule while protecting their regional interests.  The Soviet Union, conversely, seized on the racial struggles in southern Africa to open a new front against the Western powers.  By supporting African nationalists, the Soviets hoped to overthrow the Western-leaning white-minority governments and to gain influence over the region’s valuable mineral resources.  In Cold War competition, the Security Council found common cause to use its economic sanctions tool in southern Africa.  
South Africa emerged from its colonial past as an independent state within the British Commonwealth in 1931.
  The white Nationalist Party won the 1948 elections on a campaign promoting apartheid, which advocated racial segregation and discrimination.
  The new government promptly passed draconian racial segregation and discrimination laws to benefit the white minority and to subjugate the non-white majority.
  In May 1961, South African whites voted to form a republic. 
   That same year, increasing criticism within the British Commonwealth led South Africa to withdraw from it.
  
Global condemnation coalesced against the South African apartheid policy in April 1960 after police killed sixty-four Africans during protests.
  That condemnation simmered throughout the 1960s as decolonialization, self-determination, and evolving racial attitudes gained prominence, particularly in the General Assembly.
  This simmer failed to generate the requisite heat to spark significant Security Council action.
  Instead, the Security Council passed two resolutions in 1963 calling on member states to voluntarily ban arms and ammunition exports to South Africa
 as well as the export of material necessary to manufacture arms.
  
In 1977, the Security Council imposed a mandatory ban on arms and ammunition exports to South African after its white-minority government brutally quelled the Soweto protests against apartheid, leaving hundreds of Africans dead.
  The Security Council determined “that the acquisition by South Africa of arms and related matérial of all types” rather than apartheid itself was “a threat to the maintenance of international peace and security.”
  Two additional resolutions were adopted in 1984 and 1986 reinforcing the arms embargo against South Africa.
  

The arms embargo may have influenced South African policy towards Namibia.
  From early December 1983 through early January 1984, South African forces invaded Namibia and attacked insurgents, who were aligned with the Soviet Union and Cuba, which had placed troops in neighboring Angola, and against South Africa’s regional interests.
  With the sophisticated weaponry they received from their Soviet and Cuban supporters, the insurgents outgunned the South African military.
  The better training and higher motivation of the South African military carried the day, however.
  In a December 1988 regional settlement, South Africa accepted the United Nations independence plan for Namibia, and Cuba withdrew its troops from the region. 
   
Despite global opprobrium towards South Africa and the imposition of numerous unilateral, multilateral, and private economic sanctions, the Security Council guardedly applied its economic sanctions tool.  France, Great Britain, and the United States were the guardians.
  The Western powers favored a measured transformation in the political landscape of southern Africa.  Consequently, the Security Council avoided expansive mandatory economic sanctions against South Africa.  Shortly after the Cold War ended, apartheid was dismantled and an African-majority government was voted into power.   

A comparison between Rhodesia and South Africa illustrates a fundamental premise for applying the economic sanctions tool within the U.N. framework.  The U.N. Charter and the Security Council are political, rather than judicial, instruments.
   In both Rhodesia and South Africa, a white-minority government oppressed and subjugated the African majority in contravention to the purposes of the United Nations. 
   The Security Council applied political, rather than judicial, judgment in each situation,
 and reached differing conclusions. 
Rhodesia in 1966 was a renegade British colony under the control of a rebellious white-minority government.  At the behest of Great Britain, the Security Council made a political judgment that Rhodesia was a political threat to the regional status quo.  
Mandatory economic sanctions were imposed, but neither directly nor immediately softened white-minority intransigence.
  Instead, the effects were more nuanced and subtle.
  By isolating the Rhodesian regime and sapping its access to long-term capital, economic sanctions deprived Rhodesia of the requisite political flexibility to confront simultaneously global recession, guerrilla insurgency, and African population growth.
  Ironically, the loss of internal political flexibility caused increased Rhodesian flexibility at the negotiating table.
South Africa, on the other hand, was an independent republic in 1961.  The Western powers on the Security Council made two political judgments concerning the situation within both South Africa and the larger region of southern Africa.  
First, in balancing the principles of state sovereignty,
 self-determination,
 and human rights
 contained within the U.N. Charter, the Western powers were willing to take limited measures against the apartheid policies of South Africa.
  Second, within the Cold War framework, South Africa was a political bulwark supporting the regional status quo against Soviet ideological expansion.
  That Soviet expansion threatened Western access to the region’s critical raw materials needed to fuel Western economies and defense industries.
  Considered within the Cold War paradigm, political balance of power considerations outweighed a legalistic application of the U.N. principles espousing human rights and self-determination.
The Rhodesian and South African experiences provide additional insights that informed later applications of economic sanctions by the Security Council.  Economic sanctions generate unintended consequences.  The Rhodesian economy, for example, diversified and became stronger in the short-term.  Economic sanctions create artificial scarcities and, concomitantly, profitable opportunities for violators.  Effectiveness entails enforcement.  Neighboring states hold a “sieve veto” over economic sanctions.  Finally, applying economic sanctions as a tool for maintaining international peace and security is more like using sand paper than it is a lathe:  Achieving the desired effect takes time and patience.     
b.  Post Cold War

The frigid relationship between the Soviet Union and the United States generally froze activity at the Security Council during the Cold War.
  The end of the Cold War ushered in a honeymoon of cooperation among the permanent members of the Security Council.
  This honeymoon produced frenzied activity as the Security Council embraced anew its raison d’être
:  Maintaining international peace and security.
  The progeny born of that honeymoon is staggering when compared to that produced during the first forty-five years of the Security Council’s frosty existence.
 
 Table 1 outlines the instances between 1990 – March 2008 when the Security Council reached into its tool box for economic sanctions to fix breaches of peace and security.  Unlike the similarities between Rhodesia and South Africa, where lessons were discerned from a comparative narrative, the widely divergent contexts of these cases obfuscate rather than elucidate.
  A synthesis of the two relevant trends suffices for purposes here at the expense of a more thorough and nuanced analysis of each case.
Table 1 
Sources:  David Cortright & George A. Lopez, Introduction: Assessing Smart Sanctions:  Lessons from the 1990s, in Smart Sanctions, Targeting Economic Statecraft 2, Table 1 (David Cortright & George A. Lopez eds., 2002) for period 1990 – 2001.
United Nations Security Council Sanctions Committees, http://www.un.org/sc/committees, for period 2001 – March 2008.

	COUNTRY/

SANCTION PERIOD
	UNSC

RESOLUTION (DATE)

	IRAQ

1990 -
	661 (1990)
670 (1990)

1137 (1997)

1483 (2003)

1546 (2004)

	YUGOSLAVIA
Serbia/Montenegro

1991 – 1995
	713 (1991)
757, 787 (1992)

820 (1993)

	SOMALIA

1992 -
	733 (1992)
1356 (2001)

1725 (2006)

	LIBYA
1992 – 2003 
	748 (1992)
883 (1993)

	LIBERIA
1992 - 
	788 (1992)
1343 (2001)

1521 (2003)

1532 (2004)

1683 (2006)

1713 (2006)

	CAMBODIA

1992 – 1994 
	792 (1992)

	HAITI

1993 – 1994 
	841 (1993)

917 (1994)

	ANGOLA

1993/1997/1998 – 2002
	864 (1993)

1127 (1997)

1173 (1998)

	RWANDA

1994 - 
	918 (1994)

1011 (1995)

	SUDAN

1996 – 2001/2004 -
	1054 (1996)

1556 (2004)

1591 (2005)

	
	

	Table 1 (cont.)
	

	SIERRA LEONE

1997 -
	1132 (1997)

1156 (1998)

1171 (1998)

1306 (2000)

	YUGOSLAVIA

Kosovo

1998 – 2001 
	1160 (1998)

	TALIBAN/AL-QAIDA

1999 -
	1267 (1999)

1333 (2000)

1390 (2002)

1455 (2003)

1526 (2004)

1617 (2005)

1735 (2006)

	ETHIOPIA/ERITREA

2000 – 2001
	1298 (2000)

	DEMOCRATIC REPUBLIC

OF THE CONGO

2004 -
	1493 (2003)

1533 (2004)

1596 (2005)

1649 (2005)

1698 (2006)

	CÔTE d’IVOIRE
	1572 (2004)

1584 (2005)

1643 (2005)

1782 (2007)

	DEMOCRATIC PEOPLE’S 

REPUBLIC OF KOREA

2006 -
	1718 (2006)

	IRAN

2006 -
	1737 (2006)

1747 (2007)

1803 (2008)


First, the Security Council has applied its economic sanctions tool with remarkable resourcefulness and innovation since the Cold War ended.
  The Security Council broadly interpreted its prerogatives under the U.N. Charter to maintain peace and security.
  What once was viewed as deplorable conduct was seen as a threat to international peace demanding action;
 and what once was an insurmountable wall of national sovereignty preventing intervention was hurdled more easily.
  The Security Council learned to tailor economic sanctions to address the exigencies of each situation.
  For example, the Security Council allowed limited Iraqi oil sales to finance the purchase of humanitarian supplies when economic sanctions contributed to human suffering in Iraq.
  As unintended consequences manifested themselves, the Security Council has adapted and refined its economic sanctions tool.
      
Second, the honeymoon is over.  The waxing euphoria and optimism over the Security Council’s promising future when the Cold War ended has waned like the ennui and pessimism of an arranged marriage.
  The analogy may be slightly exaggerated.  As Table 1 illustrates, the Security Council continues to cooperate and to impose economic sanctions.  Also, in fairness, the Security Council lacked the resources to maintain its frenzied pace set in the immediate aftermath of the Cold War.
    

However, more ominous currents are flowing here than literary license and organizational exhaustion.  A reaction against Security Council activism threatens to unravel the international consensus on collective security carefully weaved by the Big Five in 1945.

The diminishing of political division within the Security Council and increased Security Council activism once again raised great concerns about the possible abuse of power.  Many U.N. Member States began to worry that future interventions would affect their own countries.  Member States also became increasingly worried about the declining ability of non-members to influence the Security Council [footnote omitted].
 
The Security Council is viewed increasingly as a straw man to protect Western, if not simply U.S., hegemony rather than as the neutral guarantor of international peace and security.


While the courtship among the Big Five has cooled, their collective power and its impact are arousing questions from many member states.  Since the Cold War thaw, the Security Council has functioned, more or less, as it was envisioned in 1945:  A political organization dominated by the major powers to maintain peace and security through its broad discretion and judgment.  The reality of that experience has soured support for the Security Council.
  Questions of efficacy and legitimacy have replaced euphoria and optimism about the future role of the Security Council and its use of economic sanctions in the international system.     

E.  The Challenges of Efficacy and Legitimacy

Those questions of efficacy and legitimacy must be highlighted.  Inefficacy and, particularly, illegitimacy are potentially fatal contagions to the continued viability of Security Council economic sanctions.   

The efficacy of economic sanctions is attacked squarely with the pointed argument that they generally fail to achieve their policy goals.
  Economic sanctions are ineffective when the cost of sanctions is perceived as affordable compared to the cost of complying with international norms; when import substitution occurs through economic diversification or sanction evasion; or when enforcement is lax.  On the right flank, economic sanctions are assailed as worst than inefficient; they are viewed as counterproductive.
  On the left flank, economic sanctions are assaulted for adverse unintended consequences.
                   
The legitimacy of the Security Council’s economic sanctions tool is challenged on three broad grounds.  The first takes the moral high ground.  This attack presumes that, because economic sanctions can “inflict great human suffering, pain, harm, and even death . . . [they] should be subject to the same kind of careful moral and ethical scrutiny given to the use of military force . . . .”
  Analogizing jus in bello
 and jus ad bello
 principles to the application of economic sanctions illustrates the moral hazards.    
The jus in bello principle of discrimination is a knotty precept when applied to economic sanctions.  Limiting the impact of economic sanctions strictly to those most responsible for the breach of international peace is impossible.
  The adverse affects likely will spillover onto innocent third parties even if efforts are made to narrowly tailor the sanctions.
  Consequently, the moral basis for economic sanctions is compromised.
  Likewise, in view of the efficacy discussion above, the jus ad bello principles of proportionality and reasonable hope of success present thorny issues, too.  Economic sanctions may be immorally applied if the likelihood of success is low or the harm done greatly exceeds the international good sought.

The second challenge stands on the practical ground of ethics.  Economic sanctions are considered unethical because they treat innocent human beings as a means to an end rather than valuing their individual dignity as an end in itself.
  Through the ethical prism, economic sanctions are seen as distorting the proper relationship between people and effects.  In other words, economic sanctions tolerate inflicting the greatest harm on the greatest number
 and violating basic human rights.

The final challenge proceeds along political and legal grounds.  The Security Council is viewed as an anachronism because it reflects a hierarchical concentration of power disconnected from the globalized twenty-first century.  Furthermore, the United States appears to have hijacked the Security Council to promote its own self-interests.  Finally, the Security Council’s expansive interpretation of its prerogatives has pushed, perhaps exceeded, the boundaries of accepted international law.
 The legitimacy of economic sanctions and compliance with them are jeopardized when the Security Council untethers its decision-making from acceptable norms of international law.
      
_______________________

We started in 1899 with skeptical debates over the possibility of maintaining international peace through an international body.  A key obstacle was how such a body could enforce its decisions.  The context of those debates has faded into history after almost 110 years and three global wars.  Yet, that same skepticism echoes in the current debates over the efficacy and legitimacy of the Security Council and its use of economic sanctions as a tool for maintaining international peace.  
II.  The Law


The purposes of the United Nations are expressed in Article 1 of the U.N. Charter.
  These purposes provide the legal bedrock which anchors the foundation for the complex structure of interlocking articles crafted to maintain international peace and security.
   The I.C.J. supplements this structure by interpreting the Charter’s provisions.   
A.  UN Charter
 & the Security Council

Article 24
 is the cornerstone of the Charter structure built to maintain international peace and security.  It assigns the prime responsibility for international peace and security to the Security Council, and invests the Council with authority to accomplish that task.
  The Security Council resembles a guild of skilled artisans building a house, substituting their collective judgment for detailed instructions from the owner.  Their guidance is simply to abide by the “Purposes and Principles” for which the house is being built.
     

Conversely, Article 25
  is the keystone. Article 25 underscores the nature of the United Nations.  Rather than a world government with legislative powers over its constituents,
 the United Nations is an organization of independent nations, jealously protective of their sovereignty.  The United Nations’ center of gravity is its ability to build international consensus on issues.  Its critical vulnerability is its reliance on the voluntary compliance of member states.  Within the peace and security framework, Article 25 confronts the challenge of compliance; it does not resolve it, however.      
The focus of this article is on the specialized tool of economic sanctions available to the Security Council.  That tool is located in the Chapter VII tool box of the Charter.  The Security Council must open the Article 39
 lock on that tool box before reaching for the economic sanctions tool.  

That lock has a double combination.  The first combination requires the Security Council to determine if a reason exists to use the economic sanctions tool.
  This first combination is unlocked in one of three ways.  The Security Council must determine that either an act of aggression, breach of the peace, or threat to the peace is at issue.  If any of those situations is determined to exist, the first combination is opened.  The second combination requires the Security Council to decide whether to take “measures” or to make “recommendations.”
  If recommendations are decided upon, the genuine economic sanctions tool remains locked inside the tool box.  Instead, a cheaper, less effective substitute may be used in the way of recommended economic sanctions.
  If measures are decided upon, the second combination is open; and the genuine economic sanctions tool is available.  
The Security Council is empowered to exercise its broad discretion in dialing both combinations.
  In dialing both combinations, the Security Council applies its collective political judgment rather than judicial reasoning.

After the Chapter VII tool box is unlocked, the Security Council may reach for any tool inside.  The progressive application of force, such as from screw driver to pliers to wrench to hammer (or, analogously, from public condemnation to diplomatic isolation to mandatory economic sanctions to military force
) is unnecessary.  Like a skilled artisan, the Security Council can select the right tool for the right job.
 
The economic sanctions tool is specifically situated in Article 41.
  The article’s language allows great flexibility in crafting economic sanctions appropriate for each situation.
  Under articles 25 and 48,
 all member states are required to comply with a Security Council decision to apply economic sanctions.
  Under Article 103,
 the Security Council decision supersedes any previous commercial agreements between member states and the breaching state against which sanctions are imposed.  Member states must enforce mandatory economic sanctions on private commercial relationships between individuals or entities within their boundaries and individuals or entities within, or connected with, the breaching state through the workings of articles 25, 48, and 103.
  Finally, military enforcement of economic sanctions, like that in the opening scenario, is accomplished through a separate Security Council resolution.
 
Once the economic sanctions tool is grasped and its application considered, the Security Council must vote on its use.  The five permanent members hold a veto over the decision under Article 27 of the Charter.
  Unanimity of the permanent five members is a significant check on the Security Council’s power.  The considered self-interest of each permanent member substitutes for a formalized separation of powers.
 
The veto of one permanent Security Council member potentially may stymie United Nations action desired by a majority of its member states.  Such a situation occurred during the Korean War in 1950.  Led by the United States, the General Assembly devised a work around.

When the Democratic People’s Republic of Korea (DPRK), a Soviet ally, invaded the Republic of Korea, supported by the United States, in June 1950, the Soviet Union was boycotting the Security Council.
  Consequently, the Security Council was able to pass a resolution asking member states to send military forces under U.N. auspices to the Republic of Korea’s defense because the remaining permanent members were aligned with the United States.
  The Soviet Union returned to the Security Council in August to prevent further United Nations actions against its interests and it DPRK ally.
  The Soviet veto threatened to prevent further Security Council guidance and support to the war effort.  
Realizing the potential for deadlock at the Security Council, the General Assembly, with U.S. prodding, adopted its “Uniting for Peace” resolution in November 1950.
  The resolution authorizes the General Assembly to recommend actions furthering international peace and security to member states when the Security Council is deadlocked by veto.
   The General Assembly used this authority during the Korean War,
 the 1956 Suez Crisis,
 and, more recently, in March 1997, when a permanent member veto prevented Security Council action on resolutions concerning Israeli settlements in Occupied Palestinian Territory.

Finally, the U.N. Charter contains a quasi-insurance provision for member states adversely affected by economic sanctions, excluding the breaching state.   In return for compliance with Security Council decisions, Article 50
 allows states to seek relief and indemnification for economic damages resulting from economic sanctions.  The power of this provision remains buried in untapped implications.
  

The framers of the U.N. Charter built a complex structure for housing international peace and security.  They entrusted the finishing work to the Big Five and the Security Council.  The framers seemed to assign minor tasks in this house to the General Assembly.  The I.C.J., though, read into those assignments an expansive role for the junior partner.      
B.   International Court of Justice & the General Assembly

Through its interpretation of the Charter provisions regarding the maintenance of peace and security, the Court has provided important legal insights into the relationship between the Security Council and the General Assembly.  Rejecting a narrow textual view, the Court has confirmed a significant role for the General Assembly.
  “[T]he functions and powers conferred by the Charter on the General Assembly are not confined to discussion, consideration, the initiation of studies and the making of recommendations; they are not merely hortatory.”
 


   The opportunity to legally explore the General Assembly’s role in the maintenance of peace and security arose from the Suez Crisis in 1956.
  The Suez Crisis was an unlikely four-sided scrum that both split the Western powers
 and threatened a Soviet-U.S. confrontation.

1.  The Facts


Tensions and violence increased between Egypt and Israel after the 1949 armistice that ended the first Arab-Israeli war.
  In 1952, Arab nationalists within the Egyptian military overthrew the corrupt monarchy and established a secular one-party republic.
  These leaders resented European colonialism in the Middle East and Western support for Israel.
  Egyptian relations with the West cooled over the next four years, but warmed towards the Soviet Union and the People’s Republic of China.
  Consequently, in July 1956, the United States canceled its commitment to finance the bulk of Egypt’s ambitious Aswan Dam project to regulate the Nile, which the United States had made hoping to mollify the Arab nationalists in Cairo.
  Egypt reacted by nationalizing the Franco-British company that operated the Suez Canal.


France and Great Britain, opposed to the surging Arab nationalism which was eroding their remaining influence in the Middle East,
 prepared to join with Israel, frustrated by continued suicide attacks from across the Egyptian frontier and desiring to extend its western border,
 for military action against Egypt.  The United States pursued diplomacy.
  Absurdity won.


As part of an elaborate charade with France and Great Britain, Israel invaded Egypt on October 29, 1956.
  The United States, appalled, introduced a Security Council resolution the next day demanding Israel withdraw from Egypt.
  France and Great Britain vetoed the resolution and, instead, issued a joint ultimatum.
  They demanded that Egypt and Israel stop fighting; that both sides withdraw their forces at least ten miles from the Suez Canal;
 and that Egypt accept the presence of Anglo-French forces at key locations along the canal.
  On November 4, Anglo-French forces landed at Suez in Egypt.
  Egypt, meanwhile, blocked shipping through the canal, impacting the flow of oil from the Middle East to Europe and North America.


At the Security Council, the United States led a procedural vote, not subject to permanent member veto,
 to transfer the Suez issue to the General Assembly.
  The General Assembly, subsequently, adopted five resolutions between November 2 – 7 while meeting in emergency session.
  Besides calling for a cease-fire and the withdrawal of opposing forces to their respective 1949 armistice lines, the General Assembly created the United Nations Emergency Force (UNEF).
   
The Soviet Union argued against the UNEF resolution.
 In the Soviet view, the General Assembly lacked authority under the Charter to take “actions” for either “policing” or “enforcing” international peace.
  The Soviet Union abstained on the UNEF vote in the General Assembly.

Eleven nations contributed military forces to UNEF,
 which was established on November 5.
  Egypt agreed to accept the UNEF presence in its territory; Israel refused.
  France and Great Britain agreed to withdraw their forces from Suez once UNEF arrived and, on November 7, began observing a cease-fire.
  As UNEF units arrived in Egypt later in November, British, French, and Israeli forces began to withdraw.
  During this period, the United States rejected Soviet offers for a joint Soviet-U.S. force to reestablish the status quo ante and warned the Soviets against unilateral military action.
 
 Funding the UNEF mission became contentious.  The United States argued that the United Nations as an organization should pay the expenses; the Soviet Union wanted France, Great Britain, and Israel to fund the mission.
  The General Assembly voted to fund UNEF through assessments on member states and voluntary contributions.
  The Soviet Union refused to pay its assessment.
  This, combined with Soviet and French refusal to pay their assessments for subsequent operations authorized by the Security Council in the Congo,
 contributed to a United Nations funding shortfall in 1961.
  The General Assembly passed a resolution seeking an advisory opinion on the matter from the I.C.J.,
 and another authorizing a $200 million bond.
 
2.  The Advisory Opinion

The issue before the Court was whether the “the expenditures authorized in General Assembly resolutions . . . relating to operations of the United Nations Emergency Force undertaken in pursuance of General Assembly resolutions . . . constitute ‘expenses of the Organization’ within the meaning of . . . the Charter of the United Nations.”
  Central to this issue, the Court had to determine the authority and role of the General Assembly in maintaining international peace and security.
  The Court focused on the plain-meaning of the Charter text to analyze the legal issues. 
Starting with Article 24 of the United Nations Charter, the Court noted that the Security Council is given “primary, not exclusive” responsibility for maintaining international peace and security.
  The Security Council, the Court observed, is provided exclusive use of two tools to fulfill its responsibility.  First, the Security Council “is given a power to impose an explicit obligation of compliance if . . . it issues an order or command to an aggressor under Chapter VII.”
  Second, the Security Council “can require enforcement by coercive action [of member states] against an aggressor.”
 
The Court compared the role of the General Assembly in peace and security issues as articulated in the Charter.  Starting its analysis with Article 14 of the Charter,
 the Court observed that the General Assembly is empowered to take “measures” meaning “some kind of action” to peacefully settle international disputes.
  
The General Assembly, however, is constrained by stipulations in the Charter, the Court noted.
  The General Assembly lacks the authority to either order “explicit obligations of compliance” against an aggressor or to “require enforcement” of collective measures by member states against an aggressor.
  Finally, Article 12 precludes the General Assembly from “recommend[ing] measures while the Security Council is dealing with the same matter unless the Council requests it to do so.”
  This Article 12 constraint, however, has been loosened recently based on the practices of the General Assembly and Security Council.
     
  The Court pointed out that General Assembly decisions have “dispositive force and effect”
 under Article 18 of the Charter.
  The Court highlighted two examples of substantive decision-making by the General Assembly.  First, the power to suspend and to expel member states resides with the General Assembly, working in “close collaboration” with the Security Council.
  Second, the General Assembly approves the U.N. budget and apportions expenses to the member states.
  In other words, the General Assembly is more than a debating club.

Finally, the Court discussed the grant of authority provided the General Assembly under Article 11 of the Charter.
  The Court found that this authority “empowers the General Assembly, by means of recommendations to States or to the Security Council, or to both, to organize peacekeeping operations, at the request, or with the consent, of the States concerned.”
  The Court held that this “special power” of the General Assembly coexists with its general powers under the Charter.
  This power, the Court wrote, is restrained solely by the stipulation in the last sentence in paragraph two of Article 18.
  As noted above, that stipulation locates compliance and enforcement powers exclusively within the Security Council.  “Accordingly, the last sentence of Article 11, paragraph 2, has no application where the necessary action is not enforcement [or compliance] actions.”
    
The Court discovered an expansive role for the General Assembly within the Charter text for contributing to international peace and security.  In effect, the Court scripted a new supporting role for the General Assembly to play.  The Court seemed to suggest that the Security Council required an engaged partner in maintaining peace and security.

These purposes are broad indeed, but neither they nor the powers conferred to effectuate them are unlimited.  Save as they have entrusted the Organization with the attainment of these common ends, the Member States retain their freedom of action. But when the Organization takes action which warrants the assertion that it was appropriate for the fulfillment of one of the stated purposes of the United Nations, the presumption is that such action is not ultra vires the Organization.

The Court encouraged the General Assembly to “determine its own jurisdiction” outside the boundaries clearly delimiting the Security Council’s exclusive domain:  Mandatory compliance and enforcement issues and issues seized
 by the Security Council.

The Court held in its advisory opinion that the UNEF expenditures authorized by the General Assembly were “expenses of the Organization” within the meaning of the Charter.
  By doing so, the Court confirmed a more activist role for the General Assembly in maintaining international peace and security.

_______________________


The I.C.J. held that both the Security Council and the General Assembly share responsibilities for maintaining international peace and security.  The U.N. Charter assigned the heavy-lifting to the Security Council under the Big Five, who were the most powerful countries in the 1945 world.  Working together, they would make quick work of any challenge.  The General Assembly’s role under the Charter was more modest.  The General Assembly was perceived as too large to be effective and too equalitarian to be powerful.  The Big Five held sway because they possessed the big sticks to maintain order in the aftermath of World War II.  

The legal and political implications of the I.C.J.’s opinion remain largely unexplored.  An intellectual expedition into the judicial reasoning supporting the opinion may discover solutions to the current challenges of efficacy and legitimacy.

 In the sixty-three years since the U.N. Charter was adopted, “horizontal integration” has eroded “hierarchy.”  Power is measured in terabytes, gigahertz, and megabytes per second rather than bombers, tanks, and ships.  Consensus among equal partners is viewed as a check to rash and ill-conceived action.  The nature of the General Assembly, viewed as a weakness in 1945 by the Big Five, emerges in the twenty-first century as a potential source of strength.  Conversely, the exclusivity and dominance of the Security Council is viewed as a handicap.    
A reassessment may be helpful.  The General Assembly’s strengths may offset the Security Council’s weakness.  Particularly in applying economic sanctions, the General Assembly may be best positioned to confront the challenges of legitimacy and efficacy. 
III.  Analysis


Part I broadly traced the twentieth-century development of economic sanctions as a tool for maintaining international peace and security.  That story mirrored the transformation of the nineteenth-century balance-of-power international order with its distinctive realpolitik norms to the current transitional millennium order
 with its comparatively international norms.  Part II described the legal basis for the Security Council’s use of economic sanctions.  Equally important, Part II explored the I.C.J.’s advisory opinion concerning the General Assembly’s role in maintaining peace and security.
A.  Premises
Three premises are critical to our analysis.  First, norms exist that maintain international peace and security.
  Second, U.N. member states generally accept those norms and expect the Security Council to employ reasonable measures to enforce them.  Third, those norms evolve to reflect contemporary values and to confront current challenges.  These premises arguably undergird the entire U.N. framework.    


Assuming that grudging acceptance is unacceptable, the Security Council has three broad options when confronted with a challenge to international peace and security.  In the calculus of its collective political judgment in assessing those options, the Security Council factors the risks of action, the constraints of resources, the harm of the breach, and Big Five parochial interests.  Reasonableness is the standard against which Security Council action is evaluated.   
One option is using military force.
  This is an extreme step.  In its sixty-three year history, the Security Council has resorted to military force only twice as the primary tool to fix breaches of international peace and security.
  The first occasion was in 1950.
  The second occurred in 1990 to overturn the unlawful Iraqi annexation of Kuwait.  Despite intense pressure from the United States during 2002 - 2003, the Security Council refused to reach for its military tool to fix alleged breaches of international peace and security by Iraq.  That episode demonstrated clearly the strength of the Security Council presumption against using military force and the difficulty in gaining Big Five consensus in such situations.  As a result, the utility of military force is extremely limited because it is assessed as unreasonable for most cases.

The polar opposite option to military force is diplomatic censure.  Diplomatic censure is a corrosive tool which must be carefully wielded because, alone, it is unlikely to repair and, indeed, may exacerbate a breach of international norms for peace and security.  Each unrepaired breach eats away at those norms.  Most likely, this corrosive effect is accelerated when the breach is caused by a member of the Big Five.  

Over-reliance on diplomatic censure alone will corrode and weaken, progressively, the accepted norms for maintaining international peace and security.  Consequently, the Security Council will undermine its creditability and effectiveness.  Member state support will erode for both the international norms and for the U.N. framework.  Along the path towards a new internationalism, especially, reliance on diplomatic censure alone will have a toxic effect on the environment.
  Unfortunately, diplomatic censure may be the sole option when a breach involves one of the Big Five because of the veto each holds over Security Council action.  Still, diplomatic censure may be a reasonable Security Council option for very minor breaches of international peace and security.     

The third alternative provides a Swiss army knife of options when the Security Council confronts a challenge to international peace and security.  Unlike diplomatic censure, each of these options interposes the Security Council in the situation.  These options range from making recommendations for peaceful dispute resolution, at one end, to imposing mandatory economic sanctions, at the other.
  Certainly, the Security Council ought to apply the least intrusive and minimally coercive tool necessary to resolve disputes fairly and to maintain international norms.  As Table 1
 suggests, however, some breaches of international peace and security will require the application of intrusive and coercive tools to repair.  In those cases, economic sanctions may be useful and reasonable.
B.  Conclusions

Economic sanctions avoid the shortfalls of military force and diplomatic censure.  Yet, economic sanctions face serious challenges of efficacy and legitimacy.
  Moreover, economic sanctions can entail a host of adverse unintended consequences such as human suffering, disruption of regional economies, and transnational criminal activity.  These challenges and consequences can be addressed and mitigated by involving the General Assembly in the decision to impose sanctions.     
The Security Council has exhibited a willingness to apply economic sanctions since the Cold War ended.
  By confronting breaches of international peace and security with economic sanctions designed to restore the status quo ante, the Security Council reinforces the norms of acceptable conduct across the international community.
  For this reason, economic sanctions are an essential tool along the path to the new internationalism.
  If the Security Council desires to retain this essential tool in its tool box, the challenges of efficacy and legitimacy must be addressed. 


Efficacy is related to legitimacy.  The Security Council depends on U.N. member states to comply with, and to enforce, economic sanctions.  Greater member state compliance and enforcement equates to more effective sanctions.
  Member states are more likely to comply with and to enforce those sanctions perceived as legitimate.  Thus, economic sanctions will be more effective if they are perceived as legitimate.  

Legitimacy, in turn, is related to member state perceptions of how fairly the Security Council arrived at its decision to impose economic sanctions.  If the Security Council decision-making process is perceived as fair, member states will consider the resulting decisions legitimate.  Unfortunately, Security Council decision-making is perceived as unfair, and, thus, illegitimate.


The General Assembly has representatives from the vast majority of independent and sovereign states on the planet.
  A wide spectrum of perspectives exists within the General Assembly.  When it considers an important question and adopts a resolution by a two-thirds majority vote,
 that resolution reflects a global consensus on the question.  More importantly, that resolution has legitimacy within the U.N. framework
 because each member state could participate in the decision-making process.  The important questions which the General Assembly may consider include those regarding international peace and security as pointed out by the I.C.J.

The Security Council can bolster the legitimacy and efficacy of its decisions to impose economic sanctions by engaging the General Assembly in the deliberative process.
  While various approaches exist for doing so, the preferred approach is modest and leverages existing Charter provisions
 and I.C.J. insights,
 while retaining final authority in the Security Council.  
Under this approach, concurrent with its own deliberations, the Security Council simply would ask the General Assembly for a recommendation regarding the imposition of economic sanctions in a particular case.  Exercising due diligence, the General Assembly leadership would adjust its calendar to accommodate this request and assign a standing committee to consider the issue fully.  
The committee would seek input from representatives of states directly involved in the breach as well as from neighboring states affected by the breach and by threatened economic sanctions.  Appropriate international organizations and individuals, perhaps opposition members from the breaching state, would be invited to offer their perspectives and inputs.  
The committee would explore the rationales for and against sanctions, humanitarian concerns, economic dislocations, unintended consequences, and the prospects for repairing the breach in norms.  Through this exploration, the committee will gain valuable insights regarding the appropriate targets for economic sanctions to maximize their effects while minimizing their unintended consequences.  Equally important, the committee’s insights will be useful in tailoring economic sanctions to the targets such that the cost of sanctions will be greater than the benefit gained from continued breaching of international norms. 

In the end, the committee would submit its package of recommendations to the General Assembly for a vote.  If the General Assembly approved economic sanctions, the Security Council could be assured of a global consensus to take action.  Moreover, the Security Council would possess a set of recommendations designed to maximize the effectiveness of economic sanctions by mitigating the unintended humanitarian and economic consequences.  If the General Assembly rejected economic sanctions, the Security Council would have reason to reconsider its own collective political judgments.  The Security Council still could decide that economic sanctions were appropriate.  Nevertheless, the Security Council’s position would be stronger as a result of the General Assembly’s input if the Council addressed the Assembly’s concerns before moving forward with sanctions.  
C.  Counterarguments
Four major counterarguments present themselves.  First, the General Assembly effectively would be given a veto over the Security Council.  Second, the Security Council’s power and effectiveness would be diminished.  Third, the General Assembly is too slow and cumbersome an organization to respond rapidly in unfolding crises.  Finally, such a procedure would be too disruptive of the General Assembly’s agenda. 
  
 


The Security Council is a strong organization comprised of the leading world powers; the Council jealously guards its prerogatives.  The Security Council possesses the wherewithal to reject General Assembly recommendations.  For example, throughout the period from 1960 – 1990, the General Assembly repeatedly called upon the Security Council to impose mandatory economic sanctions against South Africa.  The Security Council refused to do so.


Rather than diminished, the Security Council’s power and effectiveness are enhanced through this approach.  The Security Council’s legitimacy is bolstered through its engagement with the General Assembly on important decisions.  Illegitimacy breeds contempt.  Contempt undermines power and effectiveness.  The Security Council is perceived as illegitimate.
  Its power and effectiveness are undermined because its decisions are questioned within the international community.  This approach counters the challenge to Security Council legitimacy.

Judicious and well-considered may be preferred euphemisms to slowness and cumbersomeness.   A trade-off exists between speed and efficiency, on the one hand, and deliberativeness and consensus-building, on the other.  Recent events have reinforced the lesson of history that bold adventures rashly undertaken without considered forethought may be judged ill-conceived in the afterthought of reasoned reflection.  The Security Council, itself, is a deliberative body as consensus must be won among the Big Five before action is taken.  Issues of international peace and security are complex and demand appropriate deliberation.

Furthermore, breaches of international peace and security demanding immediate imposition of economic sanctions rarely occur.  When they do, the Security Council must act promptly.  This approach retains the Security Council’s freedom of action.  The value of a consensual and considered recommendation from the General Assembly greatly outweighs the cost in speed and efficiency. 


Finally, the General Assembly will require flexibility to accommodate this approach.  While valuable, consensus-building and consideration are not priceless.  A sense of urgency must drive the General Assembly when responding to a Security Council request.  The General Assembly quickly responded to crises under the “Uniting for Peace” resolution,
 particularly during the Suez Crisis.
  The General Assembly should be allowed to rise to the occasion. 
IV.  Conclusion

The Sailors and Marines in the opening scenario are heirs to the Big Four police officers envisioned by the framers of the U.N. Charter.  They are the pointy end of the stick where rhetoric confronts reality of peace and security issues.  While the strike group prepares for its boarding, a fundamental question looms over the horizon:  As the international order proceeds into the new millennium, will it steer a course back to the familiar waters of Realpolitik or venture forth towards the hazy horizons of New Internationalism?  


On the voyage towards New Internationalism, economic sanctions are essential.  Tailored and meaningful sanctions ratchet up the costs rogue leaders must pay to flaunt norms of international peace and security.  As a tool of persuasive coercion, economic sanctions induce rogue leaders to conform to norms of international peace and security.  Economic sanctions reinforce those norms and strengthen the New Internationalism.


Economic sanctions must be legitimate to be effective.  As a select body dominated by the Big (and not so big anymore) Five, the Security Council suffers a legitimacy deficit.  It can enhance its legitimacy by simply evolving procedures to leverage the General Assembly’s inherent legitimacy.  This evolutionary step is small, but the Security Council’s gain is tremendous.  The United Nations most powerful organ must have the power to adapt.  By doing so, the Security Council will be positioned to fulfill its role to enforce norms of international peace and security in the New Internationalism.
� This fictional account is based on the author’s twenty-five years as a U.S. naval officer.


� Controversy surrounds attempts to define “international norms,” “peace,” and “security.”  How are international norms determined?  What are they?  Is peace simply the absence of violence?  Can security exist without peace?  See Tim Niblock, “Pariah States” & Sanctions in the Middle East 6 (2001):


The Western powers that have orchestrated the imposition of UN sanctions portray sanctions as the instruments through which a peaceful world order can be built, where transgressions of international law are punished through the channels of international institutions.  States that are the targets of sanctions, however, are able to mobilize a good portion of international opinion to their side by portraying a different perception, wherein sanctions are an instrument to establish and maintain the new Western hegemony and international institutions are used to provide a cover for the pursuit of Western (particularly U.S.) interests.


See also John H. Jackson et al., Legal Problems of International Economic Relations 990 – 93 (3rd ed. 1995).  These debates are important, but are beyond the scope of this paper.  For our purposes, we will make three presumptions:  First, legitimate, globally-accepted international norms to maintain peace and security exist; second, the signatories to the United Nations Charter generally accept those norms and want them reasonably enforced to promote international peace and security; and, third, those norms evolve to reflect contemporary values and to confront contemporary challenges.  One final observation which will be discussed in Part II:  However “peace” and “security” may be defined, the signatories to the Charter empowered the Security Council to determine threats to, and breaches of, international peace and security.  Finally, throughout this paper, the phrases “maintaining norms of international peace and security” and “maintaining international peace and security” include both preventive measures to peacefully settle disputes and corrective measures to coercively restore international peace and security.


� Cf. David Cortright & George A. Lopez, Introduction: Assessing Smart Sanctions:  Lessons from the 1990s, in Smart Sanctions, Targeting Economic Statecraft 2, 3 (David Cortright & George A. Lopez eds., 2002) (noting that only three of the fourteen instances of economic sanctions imposed by the United Nations between 1990 – 2001 involved comprehensive trade embargoes:  Iraq (1990); Yugoslavia (1992); and Haiti (1993)).


� See e.g., David J.R. Angell, The Angola Sanctions Committee, in The UN Security Council, From the Cold War to the 21st Century 195, 195 – 203 (David M. Malone ed., 2004) (describing how ineffective economic sanctions imposed initially by the United Nations on the rebel group Uniao Nacional para a Independencia Total de Angola in 1993 were transformed into a credible and effective diplomatic tool by increasing awareness; establishing alliances with public and private actors; creating expert panels to monitor violations; and breaking the link between natural resources (diamonds, in this case) and armed conflict).


� The Secretary-General, In Larger Freedom, Towards Security, Development and Human Rights for All, ¶ 110, delivered to the General Assembly, U.N. Doc. A/59/2005 (Mar. 21, 2005): 


The use of financial, diplomatic, arms, aviation, travel and commodity sanctions to target belligerents, in particular the individuals most directly responsible for reprehensible policies, will continue to be a vital tool in the United Nations arsenal. All Security Council sanctions should be effectively implemented and enforced by strengthening State capacity to implement sanctions, establishing well resourced monitoring mechanisms and mitigating humanitarian consequences.


See also Joseph Stephanides, Forward to Smart Sanctions, Targeting Economic Statecraft, supra note 3, at vii, vii.  Mr. Stephanides is the director of the Security Council Affairs Division within the United Nations Secretariat’s Department of Political Affairs.  He contends:  


The concept of targeted, or ‘smart’ sanctions has emerged in response to these concerns [regarding adverse humanitarian impact of economic sanctions].  Such measures include targeted financial sanctions, arms embargoes, travel bans, and diplomatic restrictions.  Through improved design of mandatory measures and more effective implementation, the Security Council can enhance the prospect of achieving its stated objective while minimizing unintended negative consequences.  Of course, smart sanctions alone may not be sufficient to induce compliance by the target with the council’s resolutions.  For this reason, they must be integrated into an overall conflict resolution strategy and be complemented by other inducement measures.  In addition to being an effective means of conflict resolution, smart sanctions could have a deterrent effect and be part of an overall strategy of conflict prevention.  Id.


� See e.g., in reverse chronological order, Andres Oppenheimer, Commentary, War of Words May Still Turn Ugly, Miami Herald, Mar. 9, 2008, at A6 (discussing possible United Nations economic sanctions against Venezuela and Ecuador if allegations of their support for a rebel group inside Colombia are confirmed); Warren Hoge & Elaine Sciolino, Security Council Adds Sanctions Against Iran, N.Y. Times, Mar. 3, 2008, at A8 (reporting on the third United Nations resolution since December 2006 to impose various economic sanctions on Iran because of its refusal to stop enriching uranium); United States Supports UN Sanctions, Vigorous Enforcement Following North Korea Missile and Nuclear Tests, 101 Am. J. Int’l L. 216, 216 – 220 (2007) (citing text of United Nations resolutions imposing economic sanctions on the Democratic People’s Republic of Korea (i.e., North Korea) following that country’s long-range ballistic missile tests and detonation of a nuclear device); Marc Lacey & Warren Hoge, Eritrea Expels UN Peacekeepers, Increasing Tension with Ethiopia, N.Y. Times, Dec. 8, 2005, at A5 (reporting threats to impose United Nations economic sanctions if Eritrea and Ethiopia resume their border war).  But see, e.g., Sheryl Gay Stolberg, Bush to Tighten Fiscal Penalties Against Sudan, N.Y. Times, May 29, 2007, at A1 (indicating that the ambassadors from China, Russia, and South Africa remained unconvinced that economic sanctions were needed against Sudan to spur an end to violence in Darfur); Warren Hoge, UN Tells Syria to Stop Impeding Slaying Inquiry, N.Y. Times, Nov. 1, 2005, at A1 (reporting that diplomatic negotiations resulted in removal of economic sanctions from a Security Council resolution passed unanimously demanding Syria cooperate with the investigation into the assassination of the former Lebanese prime minister).     


� Charles A. Rarick, Economic Sanctions:  Failed Foreign Policy Tool and a Cost to American Business, Econ. Aff., Sept. 2007, at 65, 69 (“Although sanctions in most cases are imposed with good intentions, the probability of their success is not high.”).


� See e.g., Lori Fisler Damrosch, The Collective Enforcement of International Norms Through Economic Sanctions, 8 Ethics & Int’l Aff. 59, 74 (1994) (“[A]ttention to the problem of civilian impact of sanctions is morally obligatory; and compelling justifications are required to sustain the morality of those economic sanctions that do inflict severe harm on persons who are not actual wrongdoers.”).  But see Joy Gordon, A Peaceful, Silent, Deadly Remedy:  The Ethics of Economic Sanctions, 13 Ethics & Int’l Aff. 123, 142 (1999):


To say that sanctions are ethical as long as we make sure to minimize civilian harm is to mask the fact that sanctions by their nature cause harm to civilians directly and primarily. It is like using a pickaxe for brain surgery: the nature of the instrument suggests that targeting certain areas with precision and effectiveness, without killing the patient in the process, is not going to happen. It is disingenuous to be surprised or apologetic when sanctions turn out to do no harm to a ruling elite, to achieve none of the ostensible goals of the sanctions regarding “unacceptable behavior” or “punishment of international outlaws,” and to be generally ineffectual for much of anything besides rhetorical posturing and the psychological gratification of having done something.


Contra George A. Lopez, More Ethical Than Not:  Sanctions as Surgical Tools, Response to “Peaceful, Silent, Deadly Remedy”, 13 Ethics & Int’l Aff. 143, 148 (1999) (“Gordon dismisses much too quickly the possibility of ‘smart sanctions’ that can have minimal humanitarian impact and target elites responsible for the policies that generated the sanctions.”).


� Compare Inger Österdahl, Threat to the Peace 101 (1998) (“From other points of view than the legal one, however, the current domination of the Security Council by the United States may have devastating consequences for the legitimacy of its action and for the respect granted its decisions by the rest of the members of the UN, and by those who may have voted against a certain decision in the Council itself.”), and David D. Caron, The Legitimacy of the Collective Authority of the Security Council, 87 Am. J. Int’l L. 552, 566 (1993):


There are thus five challenges to the legitimacy of the [United Nations Security] Council’s use of its authority:


The perception of dominance of the Security Council by a few states


Dominance because of the power of those states in international affairs generally


Dominance because of the capabilities of those states within the Council


Dominance because of the disproportionate representation of those states on the Council


The perception of unfairness surrounding the veto


4.  Unfairness because of the possibility of a double standard in governance


5.  Unfairness and dominance because of the disabling effect of the veto on the sense of participatory governance.


with M. Jennifer MacKay, Economic Sanctions:  Are They Actually Enforcing International Law in Serbia-Montenegro?, 3 Tul. J. Int’l & Comp. L. 203, 208 (1995) (“Factors which determine the legitimacy of sanctions include the validity of the legal framework that imposed them, the number of states actively implementing them, and the clarity of the breach of international law that has been committed.”), and Martti Koskenniemi, The Place of Law in Collective Security, 17 Mich. J. Int’l L. 455, 484 – 487 (1996) (noting that legitimacy issues stem from the Security Council’s secrecy; lack of procedural safeguards when acting (quasi-)judicially; lack of accountability; ambivalence to its own policies; and unrepresentative membership).


� See Henry Kissinger, Diplomacy 804 – 14 (1994).  See also Nicholas Rostow, Introduction to Strengthening the United Nations and Enhancing War Prevention, at ix, ix (John Norton Moore & Alex Morrison eds., 2000) (“Rather than overhaul the system, as the Versailles Treaty and League of Nations Covenant attempted, or experiment with new international structures in the manner of the UN Charter, the international community after the Cold War has addressed international conflicts and crises ad hoc.”). 


� Cf. Paul Kennedy, Preparing for the Twenty-First Century 126 – 27 (1993):


Such ways of thinking [framing a world view strictly within the confines of national security] still have a powerful hold today.  During Cold War tensions, it was of course easy to argue that threats to one’s people were primarily military in nature, and that the nation-state remained the central actor in world affairs.  Even with that conflict removed, national security experts and Pentagon officials can still find many potential threats to international stability—and grounds for maintaining large defense forces.


� Cf. Caron, supra note 9, at 552.  (“At this pivotal point in history, a fundamental and oft-raised issue is ‘international governance.’  Means of effective governance are seen as necessary to more complex arrangements of world order.”). 


�Cf. Thucydides, History of the Peloponnesian War, in The Landmark Thucydides, A Comprehensive Guide to the Peloponnesian War 3, 14 (Robert B. Strassler ed., Richard Crawley trans., newly rev. ed., Free Press 1996) (1874) (describing the dissolution of the Greek alliance, which had recently defeated two Persian invasions, into a power struggle between Athens and Sparta in fifth century B.C. Greece).


� Benjamin B. Ferencz, Enforcing International Law – A Way to World Peace 19 – 24 (1983).


� See, e.g., C.G. Fenwick, The “Failure” of the League of Nations, 30 Am. J. Int’l L. 506, 506 (1936) (“The success of the Italian campaign in Ethiopia in the face of the public condemnation of Italy by the League of Nations as an aggressor, and in spite of the economic sanctions applied by the League, limited as they were, has led to a quite general reaction on the part of public opinion in the United States to the League as being a ‘failure.’”).


� See, e.g., Leland M. Goodrich, From League of Nations to United Nations, 1 Int’l Org. 3, 3 (1947) (“Within the counsels of the United Nations, there was an apparent readiness to write the old League off as a failure, and to regard the new organization as something unique, representing a fresh approach to the world problems of peace and security.”). 


�See, e.g., Robert C. Johansen, Reforming the United Nations to Eliminate War, 4 Transnat’l L. & Contemp. Probs. 455 (1994).  


� Cf. Daniel W. Drezner, The Sanctions Paradox, Economic Statecraft and International Relations 7 (1999) (“Over the course of the past century, major powers have been increasingly reluctant to use or threaten force, while at the same time demonstrating a growing eagerness to employ economic coercion.”).


� A fourth option would be the imposition of ineffective, immoral, unethical, and illegitimate economic sanctions.  However, such sanctions equate to no sanctions because members of the world community likely would feel free to violate or, at least, ignore them.


� If the emerging consensus finds the world community headed down the realpolitik path, the point holds it value.  Effective, moral, ethical, and legitimate economic sanctions would be a useful, but not essential, tool along that path.


� But see W. Andy Knight, Learning in the United Nations, in Adapting the United Nations to a Postmodern Era 28, 36 (W. Andy Knight ed., 2001), for a discussion that more than incremental change is required at the United Nations:


It is important that the issue of relevance be placed much higher on the UN system’s change agenda, particularly in the turbulent, transitional period to a postmodern era.  Failure to adjust the world body to the changes that are occurring in its broader environment could spell disaster for the organization.  Given that the dominant modes of change operating within the United Nations have failed to bring about the modifications needed at this crucial juncture for the United Nations to cope with new and pressing demands from the international community, perhaps the time has come to consider a different kind of organization change strategy; one that can facilitate the progressive evolution of multilateralism without becoming obsessed with trying to ensure that the UN structure (as envisaged in 1945) remains intact. . . . [T]he time has come for us to . . . embrace a more critical approach – one that allows us to stand outside the prevailing wisdom concerning the appropriate role of international organizations, like the United Nations, in world affairs (footnotes omitted).


� Certain Expenses of United Nations, Advisory Opinion, 1962 I.C.J. 151, 163 – 64 (July 20).


� Jonathan Eaton & Maxim Engers, Sanctions:  Some Simple Analytics, 89 Am. Econ. Rev. 409, 409 (1999).  Contra David A. Baldwin, Economic Statecraft 150 (1985) (“Taking into consideration the difficulty of the task, the policy alternatives available, and the complexity of the situation, it seems as plausible to say that the Peloponnesian War occurred despite Pericles’ prudent—perhaps even ingenious—attempt to head it off via the Megarian Decree as it does to say that the decree precipitated the war.”).


� Cf. Thomas L. Friedman, The World Is Flat, A Brief History of the Twenty-First Century 9 – 10 (2005).


� Cf.  Makio Miyagawa, Do Economic Sanctions Work? 4 (1992) (“However, economic sanctions have been an increasingly conspicuous feature of international affairs since the end of World War I, owing largely, perhaps, to the world’s growing economic interdependence and the decreasing legitimacy of the use of force.”).


� The history of international economic sanctions during the twentieth century is rich and nuanced.  Like the ships in the opening story, we will ride the wave tops of that history.  The story of international economic sanctions is intimately tied to the larger issues of peace and war; law and coercion; collective security and national sovereignty.  In conjunction with the broader category of sanctions, economic sanctions were crafted to serve the collective desire for peace and security, to enforce international law, and to dissuade nations from war.  Our discussion, by necessity, will touch on these themes, which continue to echo in our contemporary debates about the international system.   


� Compare Andreas F. Lowenfeld, International Economic Law 698 (2002) (defining economic sanctions as “measures of an economic—as contrasted with diplomatic or military—character taken by states to express disapproval of the acts of the target state or to induce that state to change some policy or practice or even its governmental structure.  .  .  .  [and] are measures taken not for economic gain, and often at commercial sacrifice on the part of the state engaged in a program of denial.”), and Gary Clyde Hufbauer, Jeffrey J. Schott & Kimberly Ann Elliott, Economic Sanctions Reconsidered, History and Current Policy 2 (2d ed. 1990) (“We define economic sanctions to mean the deliberate, government-inspired withdrawal, or threat of withdrawal, of customary trade or financial relations. ‘Customary’ .  .  . means levels of trade and financial activity that would probably have occurred in the absence of sanctions.”), with Robin Renwick, Economic Sanctions 2 (1981) (“Sanctions may be defined in legal terms as the penalty imposed to ensure compliance with a law.”), and Baldwin, supra note 23, at 35 – 36 (identifying at least three definitions, suggesting avoidance of the term altogether, then opting to place the term within the broader concept of “economic techniques of statecraft” which are “governmental influence attempts relying primarily on resources that have a reasonable semblance of a market price in terms of money.”), and William H. Kaempfer & Anton D. Lowenberg, International Economic Sanctions, A Public Choice Perspective 37 (1992) (defining economic sanctions within the construct of public choice theory as “redistributional policies enacted as a consequence of interest group pressures in the sanctioning countries.”).


� Arthur Eyffinger, The 1899 Hague Peace Conference, ‘The Parliament of Man, The Federation of the World’ 16 (1999).  In addition to a detailed history of the conference, the author provides an overview of both the geopolitical situation and peace movement leading to the conference.  He argues that the 1899 Hague Peace Conference deserves historical reassessment:  “With hindsight, perhaps those commentators were most in the right who deemed not the immediate accomplishments of the Conference conclusive, but the fact of its being launched in the first place; not so much what is had achieved as rather what it had begun.”  See generally Warren Zimmermann, First Great Triumph (2002), and Max Boot, The Savage Wars of Peace 62 – 155 (2002), for two accounts describing the emergence of the United States as a leading global power by overcoming its anti-imperialistic sentiments almost contemporaneously with The Hague peace conference.


� Eyffinger, supra note 28, at 25 – 31.  The czar’s invitation is quoted as follows from page 17 of Eyffinger’s account:


The maintenance of general peace, and a possible reduction of the excessive armaments which weigh upon all nations, present themselves in the existing condition of the whole world, as the ideal towards which the endeavors of all Governments should be directed.


The humanitarian and magnanimous ideas of His Majesty the Emperor, my August Master, have been won over to this view.  In the conviction that this lofty aim is in conformity with the most essential interests and the legitimate views of all Powers, the Imperial Government thinks that the present moment would be very favorable for seeking, by means of international discussion, the most effectual means of insuring to all peoples the benefits of a real and durable peace, and above all, of putting an end to the progressive development of the present armaments.


In the course of the last twenty years the longings for a general appeasement have become especially pronounced in the consciences of civilized nations.  The preservation of peace has been put forward as the object of international policy; in its name great States have concluded between themselves powerful alliances; it is the better to guarantee peace that they have developed, in proportions hitherto unprecedented, their military forces, and still continue to increase them without shrinking from any sacrifice.  


All these efforts nevertheless have not yet been able to bring about the beneficent results of the desired pacification.  The financial charges following an upward march strike at the public prosperity at its very source.


The intellectual and physical strength of the nations, labor and capital, are for the major part diverted from their natural application, and unproductively consumed.  Hundreds of millions are devoted to acquiring terrible engines of destruction, which, though today regarded as the last word of science, are destined to-morrow to lose all value in consequence of some fresh discovery in the same field.


National culture, economic progress, and the production of wealth are either paralyzed or checked in their development.  Moreover, in proportion as the armaments of each Power increase, so do they less and less fulfill the object which the Governments have set before themselves.


The economic crises, due in great part to the system of armaments à l’outrance, and the continual danger which lies in this massing of war material, are transforming the armed peace of our days into a crushing burden, which the peoples have more and more difficulty in bearing.  It appears evident, then, that if this state of things were prolonged, it would inevitably lead to the very cataclysm which it is desired to aver, and to the horrors of which make every thinking man shudder in advance.


To put an end to these incessant armaments and to seek the means of warding off the calamities which are threatening the whole world,—such is the supreme duty which is to-day imposed on all states.


Filled with this idea, His Majesty has been pleased to order me to propose to all the Governments whose representatives are accredited to the Imperial Court, the meeting of a conference which would have to occupy itself with this grave problem.


The conference should be, by the help of God, a happy presage for the century which is about to open.  It would converge in one powerful focus the efforts of all States which are sincerely seeking to make the great idea of universal peace triumph over the elements of trouble and discord.


They would, at the same time, confirm their agreement by the solemn establishment of the principles of justice and right, upon which repose the security of States and the welfare of peoples.


� Id. at 7 - 14.  Accord Kissinger, supra note 10, at 78 – 216.  But see, e.g., David Kaiser, Politics and War, European Conflict from Philip II to Hitler 271 – 325 (1990) (suggesting that strictly applying balance of power considerations does not fully explain the dynamics driving the international order between 1815 – 1914; and, instead, arguing that “a series of political, intellectual, economic, and social changes radically altered the roles played by European politicians within their societies and conditioned their responses to the issues of imperialism, nationalism, and war.”).     


� Pieter H. Kooijmans, Foreword to The 1899 Hague Peace Conference, ‘The Parliament of Man, The Federation of the World, supra note 28, at v, v (quoting Barbara Tuchman, “Regarding the proposal with cold distaste, [the governments] accepted the invitation—because no one wished to be the one to reject it—while expecting nothing to come of it but trouble.”).


� Eyffinger, supra note 28, at 38.  


� Germany, Austria-Hungary, Belgium, China, Denmark, Spain, the United States, Mexico, France, Great Britain and Ireland, Greece, Italy, Japan, Luxemburg, Montenegro, Netherlands, Persia, Portugal, Romania, Russia, Serbia, Siam, Sweden and Norway, Switzerland, Turkey, and Bulgaria.  The Proceedings of the Hague Peace Conferences 1 – 7 (Div. of Int’l Law of the Carnegie Endowment for Int’l Peace, trans., William S. Hein & Co. 2000) (1920).


� Eyffinger, supra note 28, at 196.  


� Id.  Contra G.F.K. de Staal, Russ. Ambassador to Gr. Brit. and President of the Peace Conference, Address to the Second Plenary Meeting of The Hague Peace Conference (May 20, 1899), in The Proceedings of the Hague Peace Conferences, supra note 33, at 16, 18 – 19:


[D]iplomacy is no longer merely an art in which personal ability plays an exclusive part; its tendency is to become a science which shall have fixed rules for settling international disputes.  Such at the present time is the ideal which it should have before its eyes, and it cannot be disputed that great progress will have been made if diplomacy succeeds in establishing in this Conference some of the rules of which I have just spoken.  Accordingly, we shall devote ourselves especially to the generalization and codification of arbitral practice, and of mediation or good offices.  These ideas are, so to speak, the very essence of our task, the general goal toward which we are to direct our efforts:  the prevention of conflicts by peaceful means.  It is not for us to enter into the domain of Utopia.  In the work which we are about to undertake we must consider what is possible; we must not devote ourselves to the pursuit of abstractions. Without sacrificing any of our further hopes, we must remain in the land of reality, sound its very depths, so as to lay solid foundations and build on a practical basis.


	.  .  . The ties which bind the various branches of the great human family are ever drawing them closer to each other.  If a nation wished to remain isolated, it could not.  It is one of the gear-wheels of a living mechanism, fruitful in blessings for all.  It is part of a single organism.  Rivalries doubtless exist; but do they not seem to be rather in the economic field, in the field of great commercial expansion, arising from the same need to spread abroad the surplus energy which cannot find sufficient employment in the mother country?  Rivalry in this sense can indeed do good, provided the ideal of justice and the lofty sentiment of the great brotherhood of man soar above it. 


	.  .  .  .


Peace is the crying need of the nations, and we owe it to mankind, we owe it to the Governments which have entrusted us with their powers and in whose care is the welfare of their people, we owe it to ourselves to do a useful work by specifying the method of employing some of the means of assuring peace.


	Arbitration and mediation must be included among these means.  Diplomacy long ago admitted them in its practice, but diplomacy has not laid down definite rules for applying them; it has not specified the cases to which they may be applied.  That is the noble work upon which we are about to direct our energies, sustained by the conviction that we are laboring for the good of all mankind along the road which former generations have laid out for us.). 


� Eyffinger, supra note 28, at 2.    


� For historical interest, the conventions, declaration, and vœux are listed below:


Conventions


(binding on the signatories)


I.  Convention for the pacific settlement of international disputes.


II.  Convention respecting the laws and customs of war on land.


III.  Convention for adaptation to maritime warfare of the principles of the Geneva Convention of August 22, 1864


Declarations


(binding on the signatories)


1.  To prohibit the discharge of projectiles and explosives from balloons or by other similar new methods.


2.  To prohibit the use of projectiles, the only object of which is the diffusion of asphyxiating or deleterious gases.


3.  To prohibit the use of bullets which expand or flatten easily in the human body, such as bullets with a hard envelope which does not entirely cover the core or is pierced with incisions.


Vœux


 (recommendations for future discussion because the delegates failed to reach agreement)


1.  The Conference, taking into consideration the preliminary step taken by the Swiss Federal Government for the revision of the Geneva Convention, utters the vœux that steps may be shortly taken for the assembly of a special Conference having for its object the revision of that Convention.


 2.  The Conference utters the vœux that the questions of the rights and duties of neutrals may be inserted in the program of a Conference in the near future.


3.  The Conference utters the vœux that the questions with regard to rifles and naval guns, as considered by it, may be studied by the Governments with the object of coming to an agreement respecting the employment of new types and calibers.


4.  The Conference utters the vœux that the Governments, taking into consideration the proposals made at the Conference, may examine the possibility of an agreement as to the limitation of armed forces by land and sea, and of war budgets.


5.  The Conference utters the vœux that the proposal which contemplates the declaration of the inviolability of private property in naval warfare may be referred to a subsequent Conference for consideration.


6.  The Conference utters the vœux that the proposal to settle the question of the bombardment of ports, towns, and villages by a naval force may be referred to a subsequent Conference for consideration. 


contained in Final Act of the International Peace Conference, The Proceedings of the Hague Peace Conferences, supra note 33, at 228, 233 – 67.  See also Eyffinger, supra note 28, 431 (discussing the vœux).  For a contemporary update on these issues, see The Centennial of the First International Peace Conference (Frits Kalshoven ed., 2000).


� John F. Murphy, The United Nations and the Control of International violence 9 (1982).


� James Brown Scott, Prefatory Note to The Proceedings of the Hague Peace Conferences, supra note 33, at v, v. 


� Murphy, supra note 38, at 9.  One hopes that this appallingly violent evolution of international organization has matured to the point where peaceful progress is possible.  However, with the emergence of both a new world power (i.e., People’s Republic of China) and transnational threats ( such as Islamic jihadists and narco-terrorists) such hope may be forlorn.  


� Convention for the Pacific Settlement of International Disputes in The Proceedings of the Hague Peace Conferences, supra note 33, at 235, 236 – 245. 


� Eyffinger, supra note 28, at 455.


� Evan Luard, The History of the United Nations, Volume 1:  The Years of Western Domination, 1945 – 1955, at 67 (1982).  


� Cf. Jan Willem Schulte Nordholt, Woodrow Wilson, A Life for World Peace 103 (Herbert H. Rowen trans., 1991) (“The world was still at peace in the spring of 1913.  A lighthearted optimism prevailed; all conflicts between nations, it was believed, could be resolved peacefully.  Agreements for making such settlements were all the vogue.  The Hague peace conferences of 1899 and 1907 had introduced the principle of arbitration ....”).


� See Jacques Dumas, Sanctions of International Arbitration, 5 Am. J. Int’l L. 934, 934 (1911) (“It has always been urged, both by skeptics [sic] and by believers, that the test of the practicability of international arbitration stands on the question of sanctions.”).


� See id.


�Id. at 949.  Interestingly, Mr. Dumas writes that boycotts and embargoes “amount[] to two-fold self-punishment” because the countries imposing such measures deprive themselves of needed imports and an available export market.  Echoing the concerns of modern commentators, he observes that such measures tend to “make the individual pay for the faults of the state.”  Finally, he reflects a nineteenth-century view of “pacific blockades,” such as the one in the story beginning this article.  He contends that such blockades must respect the rights of neutral countries to trade with the sanctioned country; otherwise, the “blockade would be a true siege, stopping all the supplies of the blockaded coast, which would be an act of war.” 


� The soldiers who fought World War I produced a rich literature describing their experiences.  See, for example, Wilfred Owen, Dulce et Decorum est (1917), http://www.spartacus.schoolnet.co.uk/Jowen.htm.


Bent double, like old beggars under sacks, �Knock-kneed, coughing like hags, we cursed through sludge, �Till on the haunting flares we turned our backs, �And towards our distant rest began to trudge. �Men marched asleep. Many had lost their boots, �But limped on, blood-shod. All went lame, all blind; �Drunk with fatigue; deaf even to the hoots �Of gas-shells dropping softly behind. ��Gas! Gas! Quick, boys! An ecstasy of fumbling, �Fitting the clumsy helmets just in time, �But someone still was yelling out and stumbling �And floundering like a man in fire or lime. �Dim through the misty panes and thick green light, �As under a green sea, I saw him drowning. �In all my dreams, before my helpless sight, �He plunges at me, guttering, choking, drowning. ��If in some smothering dreams, you too could pace �Behind the wagon that we flung him in. �And watch the white eyes writhing in his face, �His hanging face, like a devil's sick of sin; �If you could hear, at every jolt, the blood �Come gargling from the froth-corrupted lungs, �Obscene as cancer, bitter as the cud �Of vile, incurable sores on innocent tongues, �My friend, you would not tell with such high zest �To children ardent for some desperate glory, �The old Lie: Dulce et decorum est �Pro patria mori.


� The scholarly literature on and from World War I fills libraries.  Arguably the seminal event of the twentieth century, the modern era rose from its ashes like the mythical phoenix.  For single volume accounts of the war and its aftermath, see Bernadotte E. Schmitt & Harold C Vedeler, The World in the Crucible, 1914 – 1918 (1984), and S.L.A. Marshall, World War I (Am. Heritage 1992) (1964).


� C. Howard-Ellis, The Origin, Structure & Working of the League of Nations 55 (1928).  Mr. Howard-Ellis’ sentiment certainly was shared among the European Allied leaders convening in Paris for the peace conference in 1918 – 1919.  However, amidst the euphoria at war’s end and the sweeping embrace in the Allied popular imagination of the U.S. President’s idealistic vision for a League of Nations, their sentiments may have been less bluntly spoken.


� See Nordholt, supra note 44, at 281 - 298.


� Id.at 185 - 86.


� Id. at 188.


� Id.


� Kissinger, supra note 10, 223.  Mr. Kissinger maintains that the idea for a post-war international organization to keep the peace originated in London during the war as an enticement to gain American entry into the war on the Allied side. 


It is unlikely that Great Britain, which for 200 years had steered clear of open-ended alliances, had suddenly developed a taste for open-ended commitments on a global scale.  Yet Great Britain’s determination to prevail against the immediate threat of Germany was so great that its Foreign Secretary could bring himself to put forward a doctrine of collective security, the most open-ended commitment imaginable. . . . 


[The Foreign Secretary] knew his man.  From the days of his youth, Wilson had believed that American federal institutions should serve as a model for an eventual “parliament of man” . . . [The Foreign Secretary] could not have been surprised—though surely he was gratified—to receive a prompt reply falling in with what was, in retrospect, his rather transparent hint.


Contra Alfred Zimmern, The League of Nations and the Rule of Law, 1918 – 1935, at 151 (Gaunt, 1998) (1936) (stating that the British idea for a post-war League of Nations arose from “the system of international co-operation brought about by the war”).  


� Anton Bertram, The Economic Weapon as a Form of Peaceful Pressure, 17 Transactions Grotius Soc’y 139, 140 (1931).


� Zimmern, supra note 55, at 209 (“In this respect General Smuts rendered a service to the advocates of a realistic League by supporting them with the whole weight of his authority as soldier, statesman and philosopher, and it may be added, with the persuasive power of his pen.”).


� Bertram, supra note 56, at 141.


� J.C. Smuts, The League of Nations:  a Practical Suggestion, in 2 David Hunter Miller, The Drafting of the Covenant 23, 54 (1928).


� League of Nations Covenant art. 16, para 1, 3


Should any Member of the League resort to war in disregard of its covenants under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an act of war against all other Members of the League, which hereby undertake immediately to subject it to the severance of all trade or financial relations, the prohibition of all intercourse between their nationals and the nationals of the covenant-breaking State, and the prevention of all financial, commercial or personal intercourse between the nationals of the covenant-breaking State and the nationals of any other State, whether a Member of the League or not.


.  .  .  .


The Members of the League agree, further, that they will mutually support one another in the financial and economic measures which are taken under this Article, in order to minimize the loss and inconvenience resulting from the above measures, and that they will mutually support one another in resisting any special measures aimed at one of their number by the covenant-breaking State, and that they will take the necessary steps to afford passage through their territory to the forces of any of the Members of the League which are cooperating to protect the covenants of the League.


See generally, Howard-Ellis, supra note 50; 1 David Hunter Miller, The Drafting of the Covenant (1928); Zimmern, supra note 55, for discussions regarding the historical context of the League and the drafting of its Covenant.  Compare Kissinger, supra note 10, at 218 - 265, for a contemporary appraisal of the League:


In the end, collective security fell prey to the weakness of its central premise—that all nations have the same interest in resisting a particular act of aggression and are prepared to run identical risks in opposing it.  Experience has shown these assumptions to be false.  No act of aggression involving a major power has ever been defeated by applying the principle of collective security.  Either the world community has refused to assess the act as one which constituted aggression, or it has disagreed over the appropriate sanctions.  And when sanctions were applied, they inevitably reflected the lowest common denominator, often proving so ineffectual that they did more harm than good.     


� Renwick, supra note 27, at 10.


� Bertram, supra note 56, at 169.


� See Amos E. Taylor, Economic Sanctions and International Security, 74 U. Pa. L. Rev. & Am. L. Reg. 155, 157 (1925):


International law contains no precedents for the application of such far-reaching measures against a State as are contemplated in Article 16.  The assumption on which the efficacy of the economic boycott rests, viz., the growing economic interdependence of the nations of the world, itself suggest that there exist no traditional bases for its application [footnote omitted]. 


 See also Bertram, supra note 56, at 155 - 157 (distinguishing “peaceful pressure” from “pacific blockade” and equating economic sanctions with “peaceful pressure”:


It is recognized by International Law that it is legitimate for an aggrieved State to adopt [peaceful pressure] measures of constraint short of war in order to vindicate its rights 


.  .  .  .


     Blockades of this character have undoubtedly from time to time been applied so as to affect third parties, and attempts have been made to maintain that this is permissible by International Law, but such a contention is no longer tenable [footnote omitted].).


� Bertram, supra note 56, at 144 (“The severance of all existing commercial and financial relations, and the prohibition of the contracting of new ones is thus nothing more than an expression of what according to the common law is the natural consequence of a state of war.” (footnote omitted)).


� See generally Kim Richard Nossal, Economic Sanctions in the League of Nations and the United Nations, in The Utility of International Economic Sanctions 7, 12 (David Leyton-Brown ed., 1987), for a discussion of the legalistic rather than political nature of the League of Nations Covenant:


[The Covenant] specif[ied] obligations of member states to submit disputes to arbitration or judicial settlement, and to refrain from the use of force for a special period of time.


	Thus the Covenant specified the legal obligations of states:  if a state disregarded the obligation established by law – in other words, if it violated the provisions of the Covenant – it would ipso facto commit a delict [i.e., offense], and be subject to the sanctions specified for that delict.


� See generally J.L. Brierly, Sanctions, 17 Transactions Grotius Soc’y 67, 67 - 79 (1931), for a discussion on the use of collective sanctions to enforce international law within the geopolitical context of the 1920s.  See also Norman L. Hill, International Sanctions—A Decade of Experimentation, 41 Int’l J. Ethics 50, 50 – 57 (1930), for a national sovereignty critique of collective sanctions exercised through an international organization, such as the League of Nations.  For a discussion of the U.S. decision to remain outside the League of Nations because of the ramifications of collective sanctions on national sovereignty, compare Pitman B. Potter, Sanctions and Guaranties in International Organization, 16 Am. Pol. Sci. Rev. 297, 297 – 303 (1922), for an argument supporting U.S. membership, with Homer P. Foster, International Sanctions:  Two Old Views and a New One, 49 Pol. Sci. Q. 372, 372 – 385 (1934), for an argument that the United States should cooperate with the League of Nations, regardless of its membership status, to build the trust and loyalty necessary for effective sanctions. 


� Taylor, supra note 63, at 158.


�See Bertram, supra note 56, at 146 – 152.  Accord Taylor, supra note 63, at 156 – 159.


� Taylor, supra note 63, at 159 – 65.  Additionally, four amendments to the Covenant concerning economic sanctions were proposed, but remained unratified for the duration of the League of Nations’ existence.


� Bertram, supra note 56, at 151.  


� Id. at 150.


� Id.  Also, the newly adopted guidelines allowed the continuation of “humanitarian relations” during economic sanctions and held that “the cutting off of food supplies should be regarded as a very drastic and extreme measure.”  Id. at 149 – 150. 


� See id. at 162 – 64. 


� Clyde Eagleton, Reform of the Covenant of the League of Nations, 31 Am. Pol. Sci. Rev. 455, 463 – 464 (1937) (discussing various proposals by member nations to reform the use of economic sanctions based on the preceding seventeen years experience).  Ideas for reform were not limited to governments.  For instance, the Twentieth Century Fund published a report in 1932 arguing that economic sanctions would be ineffective because the Soviet Union and the United States were not in the League of Nations, and because member states would not abide by the draconian language of Article 16; instead, the report recommended a new protocol emphasizing consultation and flexibility.  Benjamin H. Williams, 27 Am. J. Int’l L. 188, 189 (1933) (reviewing Committee on Economic Sanctions, Twentieth Century Fund, Boycotts and Peace. A Report by the Committee on Economic Sanctions (1932)).   


� George de Fiedorowicz, Historical Survey of the Application of Sanctions, 22 Transactions Grotius Soc’y 117, 118 (1936) (providing an historical overview of international conflicts between 1920 – 1936 in which economic sanctions were, or should have been, invoked by the League of Nations).  


� Zimmern, supra note 55, at 287. 


� de Fiedorowicz, supra note 75, at 118.  


� Id., at 118.  


� Id.  Mr. de Fiedorowicz noted that the League of Nations threatened Lithuania with sanctions three years later when that nation refused to accept a neutral zone with Poland.


� Id., at 119, 121.  See also, Gary Clyde Hufbauer, Jeffrey J. Schott & Kimberly Ann Elliott, Economic Sanctions Reconsidered, Supplemental Case Histories 17 – 23 (2d ed. 1990).  


� de Fiedorowicz, supra note 75, at 119.  See also, Hufbauer, Schott & Elliott, supra note 80, at 17 – 19.  


� de Fiedorowicz, supra note 75, at 119.  See also, Hufbauer, Schott & Elliott, supra note 80, at 17 – 19.  


� de Fiedorowicz, supra note 75, at 121.  See also, Hufbauer, Schott & Elliott, supra note 80, at 20 – 23.   


� de Fiedorowicz, supra note 75, at 121.  See also, Hufbauer, Schott & Elliott, supra note 80, at 20 – 23.  


� de Fiedorowicz, supra note 75, at 118.  See also Baldwin, supra note 23, at 155 (“Although the original drafters of the League Covenant had envisioned military and economic sanctions as mutually reinforcing measures, the Pact of Paris (Kellogg—Braind Pact, 1928), in which states renounced war as an instrument of national policy, strengthened the view that economic sanctions were to be used instead of military force.”).    


� See Zimmern, supra note 55, at 423 (“[I]t must be pointed out that the Sino-Japanese dispute destroyed the whole elaborate machinery that had been built up at Geneva [home to League of Nations] . . . .”).


� de Fiedorowicz, supra note 75, at 124.  


� See Zimmern, supra note 55, at 423 (“[J]uridical reasoning arrived at the absurd conclusion that the League could take no action to ‘preserve the territorial integrity’ of any of its members except with the agreement of the member who was engaged in violating it.  Such doctrines . . . brought the League to a condition of complete impotence ....”).


� J.L. Garvin, Op-Ed., London Observer, Dec. 20, 1931, reprinted in 17 Transactions Grotius Soc’y 82, 83 – 84 (1931):


So far as the League is concerned, the dogma of sanctions in the Manchurian question depended upon the assumption that the British people would go to war with the Japanese people ten thousand miles away; and that this island would ruin itself by bearing far more of the human tragedy and the financial cost than all the other Members of the League put together.  No British Government capable of suggesting that proposition to Parliament can be imagined.


� See de Fiedorowicz, supra note 75, at 125 (“[T]he use of the Economic Weapon [was] not openly discussed ....”).  But see Elizabeth Boody Schumpeter, The Problem of Sanctions in the Far East, 12 Pac. Aff. 245, 261 – 62 (1939):


An official boycott, by further reducing Japan’s supply of foreign exchange, and an official embargo, by making it necessary to abandon part or all of its program of industrial expansion, could injure Japan very much.  But it does not seem likely that these measures could stop the war in China without great danger of retaliation on the part of Japan.  Economic retaliation would injure Great Britain, the United States, India, and Australia, but there is also the possibility of military retaliation.  Cut off from markets and raw materials but with raw materials nearby . . . who can be sure what the Japanese Army and Navy would do under such circumstances?  Economic sanctions have not yet proved themselves an effective method “short of war.” 


� de Fiedorowicz, supra note 75, at 118.  See also, Hufbauer, Schott & Elliott, supra note 80, at 17 – 23.  


� Zimmern, supra note 55, at 426.


� de Fiedorowicz, supra note 75, at 118.  See also, Hufbauer, Schott & Elliott, supra note 80, at 17 – 23.  


� C.G. Fenwick, Commentary, The Arms Embargo Against Bolivia and Paraguay, 28 Am. J. Int’l L. 534, 535 (1934).


� Zimmern, supra note 55, at 427.


� de Fiedorowicz, supra note 75, at 123.  


� Zimmern, supra note 55, at 427.


� Id. at 428.  See also, de Fiedorowicz, supra note 75, at 123 (noting that several provisions of the League of Nations’ settlement plan were contrary to Paraguay’s constitution).  


� Zimmern, supra note 55, at 428 – 29.  See also, de Fiedorowicz, supra note 75, at 123 (noting that some members of the League of Nations retained their arms embargoes against Bolivia because they considered Bolivia more at fault for starting hostilities than Paraguay).  


� Hufbauer, Schott & Elliott, supra note 80, at 25.


� Zimmern, supra note 55, at 426.


� See Fenwick, supra note 94, at 534, 536 (“While the slow-moving machinery of international conciliation was pouring water upon the flames of war, armaments firms in the different countries were furnishing combustible materials which spread the flames into new areas.”).


� Cf. Fenwick, supra note 15, at 506 – 09:


The political aspects of the failure of the League in the Italo-Ethiopian crisis are sufficiently obvious.  What students of international law are more concerned with is the problem of the reorganization of the present system of collective security so as to meet, if possible, the demands of the next situation.  For there can be no question that collective security must continue to be the ultimate objective of international organization if international law is to be an effective agency for the maintenance of peace in an ordered world. 


� See e.g. Renwick, supra note 27, at 12 – 16; George W. Baer, Sanctions and Security:  The League of Nations and the Italian-Ethiopian War, 1935-1936, 27 Int’l Org. 165, 166, 169 – 171 (1973) (“The main argument for League action in 1935 was to test the association’s capacity to stand against Hitler’s revisionism.”).  


� Hufbauer, Schott & Elliott, supra note 80, at 33.


� Quincy Wright, The Test of Aggression in the Italo-Ethiopian War, 30 Am. J. Int’l L. 45, 45 (1936 ).  See also John H. Spencer, The Italian-Ethiopian Dispute and the League of Nations, 31 Am. J. Int’l L. 614, 614 – 641 (1937), for a critical and detailed diplomatic account by a former adviser to the Ethiopian foreign affairs ministry


of the period from the border skirmish through the lifting of the League of Nations’ economic sanction in July 1936 after the Italian conquest of Ethiopia. 


� Wright, supra note 106, at 45 – 46.


� Hufbauer, Schott & Elliott, supra note 80, at 33.


� Wright, supra note 106, at 47 (noting that Italy, like Japan, possessed a veto over substantial actions under the Covenant).   See also Phillips Bradley, Some Legislative and Administrative Aspects of the Application of Article XVI of the Covenant, 22 Transactions Grotius Soc’y 13, 13 – 19 (1936), for an analysis of the legal basis, legislative process, and administrative procedures in the collective enforcement of international obligations under the League of Nations Covenant.  


� Hufbauer, Schott & Elliott, supra note 80, at 33.


� Wright, supra note 106, at 47.  These additional sanctions included prohibitions on loans and credit; a boycott of Italian imports; and an embargo against exporting rubber, certain minerals, and transport animals to Italy.  Hufbauer, Schott & Elliott, supra note 80, at 33.


� Renwick, supra note 27, at 12.  At this time, neither the United States, Germany, nor Japan were members of the League of Nations. 


� See Renwick, supra note 27, at 15 – 18; Hufbauer, Schott & Elliott, supra note 80, at 34.


� See Renwick, supra note 27, at 15 – 18; Baer, supra note 104, at 167 – 172; Hufbauer, Schott & Elliott, supra note 80, at 34.


� Hufbauer, Schott & Elliott, supra note 80, at 34.


� See Renwick, supra note 27, at 22.


� See id. at 22 – 23.


� Hufbauer, Schott & Elliott, supra note 80, at 33.


� But see Baldwin, supra note 23, at 155, 165:


The “realist” school of international relations emerged after World War II largely as a reaction to the overly optimistic expectations associated with the League of Nations.  It was the “utopian” ideas associated with the League that provided grist for the “realists’” mill; therefore, it was only natural that economic sanctions, as the policy instrument most closely identified with the League in the public mind, should also be denounced.  Whereas military force symbolized hard-headed “realism,” economic sanctions symbolized fuzzy-minded “idealism” and unwillingness to face up to the hard facts of international life.


. . . . 


If lessons must be drawn from the League experience, something along the following lines is about all that seems appropriates:  If statesmen try to pursue a large number of difficult and partially incompatible goals vis-à-vis several targets, using very limited economic sanctions, implemented late, with little or no prior planning or precedents to guide them, based on faulty intelligence estimates, the degree of success is unlikely to be very high.


� See e.g. Bertram, supra note 56, at 169:


One wonders sometimes whether it is really conceivable that the general body of nations will ever be induced to go to war to preserve the peace of the world in a quarrel with which most of them are unconcerned. The horrors of modern war are so intense that it seems difficult to believe that the working population of the world will ever voluntarily submit themselves to them for the sake of so abstract an idea. But it is different with economic sanctions. These may come to be thought of as a form of civil execution. In so far as they can be applied, this means that for the blowing of men to pieces with high explosives, the suffocating of civil populations with poison gas, the dropping of bombs on crowded cities, the blinding, the mutilation, the brutalisation [sic] of myriads of men, we should be substituting merely a temporary dislocation and paralysis of trade, a rise in prices, some restriction of comforts and luxuries, the rationing of necessities, the ignominy of being exhibited as a moral outlaw. There is something in this which satisfies the conscience of the world. This is a thing which should not be lightly abandoned.


Admittedly, Mr. Bertram wrote the above passage in 1931.  His argument captured a sensibility that remained palpable after the Italian experience during the drafting of the United Nations Charter through to the present day.


� See Luard, supra note 43, at 17 – 18 (“In the United States as early as April 1940, long before US involvement in the war, State Department officials sketched out the form of possible new international machinery.”).


� Cf. Benjamin H. Williams, The Coming of Economic Sanctions into American Practice, 37 Am. J. Int’l L. 386, 386 – 396 (1943):


A nation is bound, to a certain extent, by its past. In 1919 and 1920, when the United States contemplated the change from the law of impartial  neutrality, deeply imbedded in American practice, to the unneutral policy of aiding one set of belligerents as against another, the difficulties of making the transition were great. At the end of the present war the United States will be looking back upon a radically different set of precedents regarding neutrality than those which were remembered in 1919. When terms of world organisation [sic] are considered, it would appear that economic sanctions should meet with much less American opposition than formerly, since they have already had an important place in our policy. And the prospect that the vast economic power of our country may not be used to support aggressor nations but rather to defeat them should make the task of providing an effective international organization appreciably lighter.


� Luard, supra note, at 3.


� Primarily, the Axis powers were Germany, Italy, and Japan, which formed a treaty alliance during World War II.


� Atlantic Charter, Aug. 14, 1941:


First, their countries seek no aggrandizement, territorial or other; 


Second, they desire to see no territorial changes that do not accord with the freely expressed wishes of the peoples concerned; 


Third, they respect the right of all peoples to choose the form of government under which they will live; and they wish to see sovereign rights and self government restored to those who have been forcibly deprived of them;


Fourth, they will endeavor, with due respect for their existing obligations, to further the enjoyment by all States, great or small, victor or vanquished, of access, on equal terms, to the trade and to the raw materials of the world which are needed for their economic prosperity; 


Fifth, they desire to bring about the fullest collaboration between all nations in the economic field with the object of securing, for all, improved labor standards, economic advancement and social security; 


Sixth, after the final destruction of the Nazi tyranny, they hope to see established a peace which will afford to all nations the means of dwelling in safety within their own boundaries, and which will afford assurance that all the men in all lands may live out their lives in freedom from fear and want; 


Seventh, such a peace should enable all men to traverse the high seas and oceans without hindrance; 


Eighth, they believe that all of the nations of the world, for realistic as well as spiritual reasons must come to the abandonment of the use of force. Since no future peace can be maintained if land, sea or air armaments continue to be employed by nations which threaten, or may threaten, aggression outside of their frontiers, they believe, pending the establishment of a wider and permanent system of general security, that the disarmament of such nations is essential. They will likewise aid and encourage all other practicable measure which will lighten for peace-loving peoples the crushing burden of armaments. 


� Id.


� Luard, supra note 43, at 17.


� Id. at 17.  Contra Edwin Borchard, Commentary, Flaws in Post-War Peace Plans, 38 Am. J. Int’l L. 284, 289 (1944) (arguing that coercive enforcement of a post-war status quo by the victors was anathema to international law and maintaining that:


The one chance of climbing out of the feckless rut unintentionally envisioned by the resolutions under discussion, it is submitted, is to make a workable and viable peace, economic and political, and


(1) to eschew as incompatible the use or threat of force by any international organization to be established, thus avoiding the sanctification of the status quo, and so help and not hinder the growth of fruitful cooperation;


(2) to confine attention to those economic problems, like food, oil and other raw materials, transport, communications, trade barriers, currency stabilization, credits, and loans and investments, which  lie close to the national lifeline; subjects which, because of the natural community of interest in such matters among all nations, will disclose the capacity of the latter to cooperate for constructive purposes;


(3) to postpone the question of any larger political organization until economic cooperation is established, when nations are more likely to seek it instead of having it imposed;


(4) to stop chasing the presently unachievable rainbow of "collective security,"--with its incidental paraphernalia--a process which has produced an unprecedented assault on international law and helped to make international relations well-nigh hopeless.  Self-interest can be relied on to induce hesitation in embarking upon the suicidal recourse to war, if tolerable alternatives are available. No greater guaranty is now possible.).


But see Hsu Mo, The Sanctions of International Law, 35 Transactions Grotius Soc’y 4, 8 – 9 (1949): 


While the horizontal application of force, that is, the application of force without mandate by one individual State against another, is no longer permissible (except, of course, in the case of self-defence [sic]), the efforts of the international community have been in recent times directed towards the adoption and the legalizing of coercive measures upon a constitutional basis against the disturbance of the peace-that is, for dealing with the most flagrant breach of international law. When force emanates from sources whose validity rests on the common consent of the international community itself, it should be considered, not as horizontal and individual, but as vertical and collective. The processes involved which have so far been envisaged are not yet perfect and efficacious, but the latest tendency is in the direction of establishing a clear sanction of international law in the case of the breach of the peace.


� Luard, supra note 43, at 23.  During World War II, China, Great Britain, the Soviet Union, and the United States were collectively known as the Big Four because of their leading roles in fighting the Axis powers.  In describing his post-war vision of collective security, Roosevelt analogized the Big Four as the Four Policemen at the Tehran Conference in 1943.  


� Benjamin B. Ferencz, Enforcing International Law—A Way to World Peace, A Documentary History and Analysis/Volume Two 424 (1983). 


� Id.


� Luard, supra note 43, at 25. 


� United States Tentative Proposals for a General International Organization (July 18, 1944), in Enforcing International Law—A Way to World Peace, A Documentary History and Analysis/volume two, supra note 130, at 519, 520; Memorandum on an International Security Organization by the Soviet Union (Aug. 12, 1944), in Enforcing International Law—A Way to World Peace, A Documentary History and Analysis/volume two, supra note 130, at 537, 540; Tentative Chinese Proposals for a General International Organization (Aug. 23, 1944), in Enforcing International Law—A Way to World Peace, A Documentary History and Analysis/volume two, supra note 130, at 542, 546.  


� I The Charter of the United Nations, A Commentary 737 (Bruno Simma ed., 2002).


� Ferencz, supra note 130, at 425.


� Id.  See also Luard, supra note 43, at 27 (“The assumption was that, if the Four could reach substantial agreement among themselves, the objections of other powers would not count for very much.”).


� Luard, supra note 43, at 27 – 28.


� Ferencz, supra note 130, at 427; Luard, supra note 43, at 32 (“There was still disagreement on a number of important points. . . . The first task, before other nations were brought in, was to try to resolve the remaining differences between the three powers [Great Britain, the Soviet Union, and the United States].”).


� Ferencz, supra note 130, at 427.  See also Luard, supra note 43, at 33 – 36.


� Ferencz, supra note 130, at 427.  See also Luard, supra note 43, at 36 (“It still remained to be seen how far that draft would be acceptable to other states.”).  The opening paragraph of the invitation stated:


The Government of the United States of American, on behalf of itself and of the Governments of the United Kingdom of Great Britain and Northern Island, the Union of Soviet Socialist Republics, and the Republic of China, invites the Government of  (name of Government invited was inserted here) to send representatives to a conference of the United Nations to be held on April 25, 1945, at San Francisco in the United States of America to prepare a charter for a general international organization for the maintenance of international peace and security.


Invitation of the United States of America to the Conference, in The United Nations Conference on International Organization Selected Documents 3, 3 (1946).


� The signatories of the United Nations Declaration in January 1942 and any nation which declared war on the Axis powers by March 1, 1945 were invited to the conference.  Luard, supra note 43, at 39.  Those nations included:  Argentina, Australia, Belgium, Bolivia, Brazil, Byelorussia, Canada, Chile, china, Colombia, Costa Rica, Cuba, Czechoslovakia, Denmark, Dominican Republic, Ecuador, Egypt, El Salvador, Ethiopia, France, Greece, Guatemala, Haiti, Honduras, India, Iran, Iraq, Lebanon, Liberia, Luxembourg, Mexico, Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, Peru, Philippines, Saudi Arabia, Syria, Turkey, Ukrainia, South Africa, Soviet Union, United Kingdom, United States, Uruguay, Venezuela, and Yugoslavia.  The United Nations Conference on International Organization Selected Documents, supra note 140, at 4, 4.


� Ferencz, supra note 130, at 432 – 34.  See also Luard, supra note 43, at 36, 44 – 68.  See generally, Documents of the United Nations Conference on International Organizations, Vol 1 – 22 (William S. Hein & Co., reprt. 1998) (1945), for a detailed history of the proceedings during the conference.


� Luard, supra note 43, at 44.


� Id.at 68. 


� Id. at 44. 


� To gain a sense of the accomplishment felt by the conference delegates, see Verbatim Minutes of the Closing Plenary Session (June 26, 1945) in The United Nations Conference on International Organization Selected Documents, supra note 140, at  920, 920 - 939 (includes the closing address by Harry Truman, the U.S President).  But see Leland M. Goodrich, supra note 16, at 3, for a discussion of the quintessential similarities between the League of Nations and the United Nations and the importance of recognizing them:


The student of international organization must recognize the United Nations for what it quite properly is, a revised League, no doubt improved in some respects, possibly weaker in others, but nonetheless a League, a voluntary association of nations, carrying on largely in the League tradition and by the League methods. Important changes have occurred in the world distribution of power, in the world's economic and political structure, in the world's ideological atmosphere. These changes create new problems and modify the chances of success or failure in meeting them, but the mechanics remain much the same. Anyone desiring to understand the machinery, how it operates, the conditions of its success, must look to the experience of the past, and particularly to the rich and varied experience of that first attempt at a general international organization, the League of Nations.


� See Grayson Kirk, The Enforcement of Security, 55 Yale L.J. 1081, 1081 (1946):


The planners of the United Nations were at odds on many questions, but they were in agreement from the outset that the new organization must have the power to maintain the future peace of the world through the use of international force. . . .


These views reflected a preoccupation with force which was inevitable in the midst of war and, also, a general feeling that the League of Nations had failed in its task of keeping the world’s peace because it had been insufficiently endowed with physical means of coercion. . . . Sweeping statement were made concerning the coercive powers which any new organization must have, and the public was led to believe that this time there was to be created an agency which would be able to deal with international breaches of the peace almost as swiftly and effectively as law enforcement officers deal with an individual criminal within the state.


� France eventually joined the Big Four as a permanent member of the UNSC.  Luard, supra note 43, at 30, 39.  An argument might be made that the Cold War effectively achieved the results of collective security under major power leadership, if not the higher ideals and principles espoused in San Francisco and written into the United Nations Charter.  The planet avoided a third world war during the Cold War.  Of course, the drawback to the Cold War collective security arrangement was the Damocles sword of nuclear Armageddon hanging over the world.    


� The United Nations was able to recommend collective military action to restore the status quo ante after the Democratic People’s Republic of Korea (North Korea) invaded the Republic of Korea (South Korea) because the Soviet Union, which supported the North, was boycotting the Security Council.  The Soviet Union wanted the People’s Republic of China to replace the Republic of China on the Security Council following the 1949 revolution.  Luard, supra note 43, at 240. 


� Lowenfeld, supra note 27, at 702.


� Id.  The United Nations General Assembly resolutions approved during each of its sessions between 1965 – 1973 are not included in this analysis.  Those resolutions recommended that member states impose economic sanctions against Portugal because of its African colonial policies.  Hufbauer, Schott & Elliott, supra note 80, at 267.  


� Renwick, supra note 27, at 26.  See generally, Jericho Nkala, The United Nations, International Law, and the Rhodesian Independence Crisis (1985), for a thorough discussion of the historic and legal background of this case, and the United Nations response to it.


� S.C. Res. 217, ¶ 8, U.N. Doc. S/RES/217 (Nov. 20, 1965):  


Calls upon all States to refrain from any action which would assist and encourage the illegal regime and, in particular, to desist from providing it with arms, equipment and military material, and to do their utmost in order to break all economic relations with Southern Rhodesia, including an embargo on oil and petroleum products.


See also Hufbauer, Schott & Elliott, supra note 80, at 285; Lowenfeld, supra note 27, at 704; Renwick, supra note 27, at 27.


� Renwick, supra note 27, at 27, 29.


� Id. at 29 – 30.


� Lowenfeld, supra note 27, at 716.


� Renwick, supra note 27, at 30 (noting that one tanker turned away from the naval force and that the other was intercepted, boarded, and diverted).  See also Lowenfeld, supra note 27, at 716.


� S.C. Res 221, ¶ 5, U.N. Doc. S/RES/221 (Apr. 9, 1966):


Calls upon the Government of the United Kingdom of Great Britain and Northern Island to prevent, by the use of force if necessary, the arrival . . . of vessels reasonably believed to be carrying oil destined for Southern Rhodesia…. 


� See Lowenfeld, supra note 27, at 716 – 17:


[T]he resolution concerning the tankers was not, technically, enforcement of mandatory sanctions by the Council.  It may, however, fairly be regarded as a precedent demonstrating that the Security Council may, under Article 42 [of the Charter], authorize individual states to use force in support of an approved program of  sanctions.  Moreover, one may draw an inference from the episode of the tankers that without such authorization, states may not use force outside their own territory to enforce sanctions, even when such sanctions themselves are authorized, or even required to be implemented, by the respective states.


� Douglas G. Anglin, United Nations Economic Sanctions Against South Africa and Rhodesia, in The Utility of International Economic Sanctions, supra note 65, at 23, 27.


� See Renwick, supra note 27, at 34 (“The pressure exerted by sanctions—the decline in export earnings, the foreign exchange difficulties, the damage to the tobacco industry, and the restriction of investment—together with the lack of any international recognition, did achieve one of their primary objectives:  that of inducing Mr. Smith [leader of the rebellious white-minority government in Rhodesia] to return to the negotiating table.”). 


� Id. at 34 (“Sanctions, in short, had induced the Rhodesians to negotiate but not to modify their position fundamentally, particularly as they became increasingly confident they could withstand them.”).


� See id.  See also Nkala, supra note 152, at 82 – 83.


� S.C. Res. 232, ¶¶ 1, 2, 4, U.N. Doc. S/RES/232 (Dec. 16, 1966) (stating that the Rhodesian situation “constitutes a threat to international peace and security,” and affirming “the inalienable rights of the people of [Rhodesia] to freedom and independence . . . and . . . the legitimacy of their struggle to secure the enjoyment of their rights as set forth in the Charter of the United Nations).  See also Baldwin, supra note 23, at 189. 


� See Anglin, supra note 160, at 33; Hufbauer, Schott & Elliott, supra note 80, at 286.


� See S.C. Res. 253, ¶¶ 3 – 5, U.N. Doc. S/RES/253 (May 29, 1968); S.C. Res. 333, ¶¶ 3 – 8, U.N. Doc. S/RES/333 (May 22, 1973); S.C. Res. 388, ¶¶ 1 – 2, U.N. Doc. S/RES/388 (Apr. 6, 1976).  


� Compare Anglin, supra note 160, at 38 – 39 (noting the “systematic and wide-spread evasion of sanctions”), and Renwick, supra note 27, at 38 (observing that the United Nations created a committee to coordinate sanctions which “did increase somewhat the pressure on governments to follow up breaches more conscientiously.  But it was recognized that the practical results of this further extension of sanctions were likely to be extremely meager.”) with Hufbauer, Schott & Elliott, supra note 80, at 286 (noting that “UN monitoring show[ed] about 50 violations of sanctions annually.”).


� Renwick, supra note 27, at 31.  The central government in Lisbon approved Mozambique’s actions.  Id.


� Anglin, supra note 160, at 39.


� See Renwick, supra note 27, at 37:


It was realized that the move to mandatory sanctions was not likely to have any decisive effect. . . . The Portuguese and South African governments maintained their refusal to cooperate in the embargo, thereby rendering it largely ineffective.


See also Anglin, supra note 160, at 39.


� Anglin, supra note 160, at 39:


[T]he motivation of most UK businessmen involved in sanction-busting, along with their counterparts in the Federal Republic of Germany, Italy, France, Japan, Switzerland and elsewhere, including the Soviet bloc, was totally unprincipled and mercenary.  In their scramble to outstrip each other in cheating, they acted in open contempt of their governments’ supposedly solemn commitments to honour [sic] their moral and legal obligations and, as often as not, worked in secret collusion with these governments.  The whole sorry tale must surely rank as one of the shabbiest and most shameful episodes in this century.


See also Renwick, supra note 27, at 44 (noting that the U.S. Senate approved the importation of  Rhodesian chrome in 1971 to preclude sole reliance on the Soviet Union for supply during the Cold War).  See generally, Lowenfeld, supra note 27, at 710 – 11, for a discussion of the extraterritoriality in economic sanctions.  Mr. Lowenfeld notes that United Nations legal counsel provided an opinion during the Rhodesian case supporting a state’s right to enforce its economic sanctions against any company organized under its laws.  However, the author states that “the practice of UN sanctions has been based on the view that each member state has an obligation to enforce the sanctions in its territory, and thus there is no need to provoke the controversy attendant on extraterritorial enforcement.”


� Renwick, supra note 27, at 56.


� See id. at 43:


Rhodesia in the early 1970s, despite sanctions and the various attempts to intensify them, was one of the world’s boom economies.  The country was to enjoy a period of sustained economic growth from 1969 until the effects of the oil price rises and the downturn in the world economy began to be felt in 1974. . . . Apart from confidence that sanction could be withstood, there was a fairly general disposition to believe that, over time, international interest in their enforcement would decline.


See also Anglin, supra note 160, at 38:


A basic element in the sanctions strategy employed against Rhodesia ws the conviction that production and consumption patterns were inflexible.  This assumption proved surprisingly wide of the mark. . . . [A]n imaginative import substitution drive and diversification programme [sic] especially in manufacturing but also in agriculture, along with stringent import controls and some belt-tightening, enabled the country to contain its chronic foreign exchange problem within manageable proportions.


� Renwick, supra note 27, at 37. 


� Anglin, supra note 160, at 38.


�Compare Renwick, supra note 27, at 41:


The living standards of the European population had been maintained.  But the longer-term consequences of the slowing down of economic growth and the foreign exchange difficulties which resulted from sanctions were serious.  The rural areas had to bear the main burden of supporting a rapidly growing African population . . . .


and  Anglin, supra note 160, at 38 (observing that the Rhodesian government took “deliberate and effective action ... to shift the burden of sanctions . . . onto the black majority.”) with Baldwin, supra note 23, at 193 (maintaining that, despite the hardships they bore, Africans supported sanctions and “explicitly objected whenever the lifting of sanctions was being considered.”).


� Renwick, supra note 27, at 57.  See also Anglin, supra note 160, at 34 – 35.


� Renwick, supra note 27, at 48 – 49.  


� See id. at 57.  See also Anglin, supra note 160, at 42.   


� See Renwick, supra note 27, at 48 – 49.  


� See id. at 57 (“The problem of creating employment at a rate sufficient to absorb the expanding African labor force and the consequent problem of the increasing pressure on living standards in the tribal areas were correctly diagnosed as being potentially the most serious long-term effects of sanctions.”).  See also Anglin, supra note 160, at 35.   


� Anglin, supra note 160, at 35 (pointing out that defense expenditures exploded at an annual rate of thirty-five percent between 1972 – 1980).   


� Renwick, supra note 27, at 52 – 53:


The change of regime in Portugal, opening the way for the independence of Mozambique, had transformed the time-scale for Rhodesia’s prospect of survival.  There was little sign of any real appreciation within [Rhodesia] of the significance of these developments; but there was in South Africa.  The [South African] Prime Minister . . . concluded that the alternative to a settlement [between Great Britain, Rhodesia’s white-minority government, and the African majority] was “too ghastly to contemplate” and began to seek actively to promote one . . . .


� Id. at 46 – 48.


� Id. at 53 (“South Africa could not afford to be seen to be applying ‘sanctions’ against Rhodesia, but came at this stage to the verge of doing so.  ‘Bottlenecks’ in the South African railway system were used to remind the Rhodesians of their dependence on South African support.”).  See also Anglin, supra note 160, at 39 (indicating that South Africa almost imposed military sanctions to induce Rhodesian political flexibility).


� Baldwin, supra note 23, at 192:


With respect to the goals of isolating Rhodesia and expressing the moral disapproval of the international community, the sanctions also achieved a remarkable degree of success.  Not a single state—not even Portugal or South Africa—recognized the [Rhodesian white-minority] regime as the legitimate government of Rhodesia.  Rhodesia came to be regarded as a “pariah state,” a moral leper in the international community.


� Renwick, supra note 27, at 54.   


� Id.  See also Hufbauer, Schott & Elliott, supra note 80, at 286 (noting that other African political groups within Rhodesia opposed this agreement).   


� Renwick, supra note 27, at 54.


� Cf. Lowenfeld, supra note 27, at 711.


� Id. at 712.


� Renwick, supra note 27, at 54.


� Id..


� Lowenfeld, supra note 27, at 711 – 12.


� Id. at 712.


� S.C. Res. 448, ¶ 2, U.N. Doc. S/RES/448 (Apr. 30, 1979).  See also Renwick, supra note 27, at 56.


� Compare Renwick, supra note 27, at 57 – 58 (arguing that global recession, rising oil prices, growing disparity between black/white living standards, and the insurgency combined to bring about legitimate majority government and that “sanctions were at most a contributing factor, and certainly not a determining one.”), and Anglin, supra note 160, at 35:


The naivete [sic] of those who launched the sanctions exercise is bound, in hindsight, to occasional amazement. . . . [T]hey seriously underestimated the incentive which sanctions offered unscrupulous interests prepared to take advantage of the restraint of others to engage in sanction busting.  They also failed to face up squarely to the need to assert physical control over the sources of supply and especially the communication routes on which Rhodesia relied. . . 


	[S]anctions can claim some credit for the fact that the rebellion was ultimately defeated. . . . Western powers succeeded in extricating themselves from the shambles of sanctions remarkably skillfully and unscathed.  Their interests have . . . been salvaged substantially intact – more so than their dubious record on sanctions observance entitled them to expect.)


with Baldwin, supra note 23, at 203:


[T]he sanctions against Rhodesia were moderately successful in approximating most of the goals of the sanctioning states at an acceptable cost level.  If causal links between sanctions and guerrilla warfare in Rhodesia are postulated, the effectiveness in achieving the primary goal of majority rule was probably much better than anyone expected . . . . In comparison with other instruments of statecraft, the combination of costs and benefits associated with economic sanctions was probably preferable to that associated with any of the alternatives.


and  Nkala, supra note 152, at  (acknowledging shortfalls in economic sanctions imposed on Rhodesia, but suggesting that “it does not follow from this that all future cases where the United Nations may contemplate applying enforcement action will also suffer from this combination of factors.”)


� France, Great Britain, and the United States.


� Özdemir A. Özgür, Apartheid, The United Nations & Peaceful Change in South Africa 32 (1982).


� Id. xiii, 32.  See also Ruth First, Editor’s Note to Nelson Mandela, No Easy Walk to Freedom, in No Easy Walk to Freedom 17, 19 (Ruth First ed., African Writer’s Series 1973) (1965).


� See Hufbauer, Schott & Elliott, supra note 80, at 226.  See also First, supra note 200, at 19.


�  See Hufbauer, Schott & Elliott, supra note 80, at 226.  


� Özgür, supra note 199, at 32.


� See Hufbauer, Schott & Elliott, supra note 80, at 226. 


� Cf. Hufbauer, Schott & Elliott, supra note 80, at 226 – 27.  See also  Nelson Mandela, The Rivonia Trial, in No Easy Walk to Freedom, supra note 200, at 162, 188 – 89, for a summation of Mandela’s argument against apartheid during his 1964 trial for conspiracy to overthrow the government at which he was found guilty and sentenced to life imprison:


Above all, we want equal political rights, because without them our disabilities will be permanent.  I know this sounds revolutionary to the Whites in this country, because the majority of voters will be Africans.  This makes the White man fear democracy.


But this fear cannot be allowed to stand in the way of the only solution which will guarantee racial harmony and freedom for all.  It is not true that the enfranchisement of all will result in racial domination.  Political division, based on colour [sic], is entirely artificial and, when it disappears, so will the domination of one colour [sic] group by another.  The ANC (African National Congress) has spent half a century fighting against racialism.  When it triumphs it will not change that policy


This then is what the ANC is fighting.  Their struggle is a truly national one.  It is a struggle of the African people, inspired by their own suffering and their own experience.  It is a struggle for the right to live.


� See Anglin, supra note 160, at 45, for a counterargument that South Africa “has provided ample provocation to invite sanctions on itself”:


Apart from its deplorable record as the leading sanction-buster in Rhodesia, its continued illegal “belligerent occupation” of Namibia [South Africa’s trusteeship of Namibia was ended by the Security Council in 1970, but South Africa continued to exert control there.  Hufbauer, Schott & Elliott, supra note 80, at 227 Hufbauer, Schott & Elliott, supra note 80, at.], its systematic efforts to destabilise [sic] its black neighbours [sic] through military incursions, subversion and economic domination, and its ever more rigorous enforcement of apartheid domestically despite the façade of reform, could all qualify as “threats to international peace and security” in terms of . . . the UN Charter.


� S.C. Res. 181, ¶ 3, U.N. Doc. S/RES/181 (Aug. 7, 1963) (“Solemnly calls upon all States to cease forthwith the sale and shipment of arms, ammunition of all types and military vehicles to South Africa.”).


� S.C. Res. 182, ¶ 5, U.N. Doc. S/RES/182 (Dec. 4, 1963) (“Solemnly calls upon all States to cease forthwith the sale and shipment of equipment and materials for the manufacture and maintenance of arms and ammunition in South Africa.”). 


� S.C. Res. 418, Preamble, U.N. Doc. S/RES/418 (Nov. 4, 1977):


Recalling its resolution . . . strongly condemning the South African Government for its resort to massive violence against and killings of the African people, including schoolchildren and students and others opposing racial discrimination, and calling upon that Government urgently to end violence against the African people and to take urgent steps to eliminate apartheid and racial discrimination.


 See also Hufbauer, Schott & Elliott, supra note 80, at 227; Anglin, supra note 160, at 45. 


� S.C. Res. 418, supra note 209, ¶ 1.   


� S.C. Res. 558, ¶¶ 1 – 3, U.N. Doc S/RES 558 (Dec. 13, 1984) (recognizing South African efforts to develop its own military-industrial base, the UNSC further “request[ed] all States to refrain from importing arms, ammunition of all types and military vehicles produced in South Africa.”); S.C. Res. 591, ¶¶ 1 – 11, U.N. Doc S/RES/591 (Nov. 28, 1986) (“Strongly condemning the racist regime of South Africa for further aggravating the situation and its massive repression against all opponents of apartheid, for the killing of peaceful demonstrators and political detainees, and for its defiance of General Assembly and Security Council resolutions . . . .”).


� See  Hufbauer, Schott & Elliott, supra note 80, at  229, 235.


� See  Id. at 229.


� See  Id. at 229, 235.


� Id. at 229.


� Id.  Though difficult to draw a direct causal relationship, the South African military leadership certainly must have been concerned about the continued viability of its position in Namibia:  Outgunned and outmanned.


� Simon J. Evenett, The Impact of Economic Sanctions on South African Exports, 49 Scot. J. Pol. Econ. 557, 559 (2002).


� Nossal, supra note 65, at 17:


The United Nations charter is not a jurist’s document . . . .  It does not seek to impose on the maintenance of order and peace in the international system the same kind of relationship between obligation, delict [i.e., offense] and sanction that is enmeshed in the maintenance of order within the state, and that was transposed, with but minor changes, onto the regime created at Versailles [i.e., the League of Nations Covenant].  And thus, the United Nations brings to the problem of the maintenance of peace and order internationally a very different perspective.


	The obligations of states are retained – and indeed expanded.  Signatories . . . are required to behave in a way consistent with the general thrust of the lofty principles enshrined in the opening articles of the Charter.  But delicts are undefined; the sanctions are few and reserved for minor matters or for the truly recalcitrant state (footnote omitted).).


� U.N. Charter art. 1, para. 2 – 3:


2.  To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen  universal peace;


3.    To achieve international co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion . . . .”


South Africa signed the Declaration by the United Nations, which was based on the Atlantic Charter, on Jan. 1, 1942; participated in the United Nations Conference on International Organization; and was a signatory to the United Nations Charter in 1945.  LeLand M. Goodrich & Edvard Hambro, Charter of the United Nations Commentary and Documents 123 – 24 (2d ed. 1949).  Contra  Goodrich & Hambro, supra note 218, at 97 (maintaining that Article 1 “only purports to be a statement of purpose . . . not the enforcement of specific policies or legal rights.”).  But see The Charter of the United Nations, A Commentary, supra note 134, at 49 (“[I]t can be stated that the right of self-determination is part of the law of the Charter and is thus binding on members of the UN.”).


� See Nossal, supra note 65, at 18 (arguing that the UNSC adopts economic sanctions “because there is wide-spread political support for such measures,” and that achieving this political consensus before acting “has no doubt contributed to the continuing relevance of that organisation [sic] in international politics.”).


� Anglin, supra note 160, at 44.


� See Renwick, supra note 27, at 57.


� Id.


� U.N. Charter, art. 2 para. 7:


Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII [Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression].


� U.N. Charter, supra note 219, art. 1, para. 2.


� U.N. Charter, supra note 219, art. 1, para. 3.


� Özgür, supra note 199, at 120 – 23, 126 (“[F]or an unduly long period of time, the Western permanent members of the Council did not support measures beyond discussion and recommendation, using the argument that human rights were matters within domestic jurisdiction.”).  The incongruity between the UNSC’s stirring rhetoric and  its plodding action is juxtaposed in the resolution below:


The Security Council . . . 


1.  Condemns the Government of South Africa for continuing its policies of apartheid in violation of its obligations under the Charter of the United Nations;


2.  Reiterates its total opposition to the policies of apartheid of the Government of South Africa;


3.  Recognizes the legitimacy of the struggle of the oppressed people of South Africa in pursuance of their human and political rights, as set forth in the Charter and the Universal Declaration of Human Rights;


4.  Urgently call upon the Government of South Africa to release all person imprisoned, interned or subjected to other restrictions as a result of the policies of apartheid;


5.  Call upon all States to observe strictly the arms embargo against South Africa


6.  Urges Governments and individuals to contribute generously and regularly to the United Nations funds which are used for humanitarian and training purposes to assist the victims of apartheid.


S.C. Res. 311, ¶¶ 1 – 6, U.N. Doc. S/RES/311 (Feb. 4, 1972).


� Cf. Philip I. Levy, Sanctions on South Africa:  What Did They Do?, 89 Am. Econ. Rev. 415, 419 – 20 (1999).


� Id. at 417, 419 – 20.


� Frederick Rawski & Nathan Miller, The United States in the Security Council, in The UN Security Council from the Cold War to the 21st Century, supra note 4, at 357, 357 (“[T]he Council was virtually paralyzed by the competing interests of the United States and the Soviet Union.”).


� Thomas G. Weiss, The Humanitarian Impulse,  in The UN Security Council from the Cold War to the 21st Century, supra note 4, at 37, 37 (“The end of the Cold War made possible UN decisions about international security that had not been feasible for some forty years.”).  See also Kimberly Ann Elliott & Gary Clyde Hufbauer, Same Song, Same Refrain?  Economic Sanctions in the 1990s, 89 Am. Econ. Rev. 403, 405 (1999) (“The end of the Cold War meant the diffusion of power, not only from Washington and Moscow to capitals such as Beijing London Paris, and Bonn, but also to congressional and subfederal players, and importantly, to nongovernmental organizations (NGO’s).”).  The UNSC permanent members, which a veto power over Council action, are China, France, Great Britain, Russia, and the United States. 


� David M. Malone, Introduction, in The UN Security Council from the Cold War to the 21st Century, supra note 4, at 1, 10 (With the new mood among the [permanent five members of the UNSC], the Council, with several intractable conflicts on its agenda, moved rapidly in the post-Cold War era to impose its will on a range of international actors through a dizzying array of sanctions regimes . . . and through the frequent authorization of force . . . .).  But see Peter Wallensteen & Patrik Johansson, Security Council Decisions in Perspective, in The UN Security Council from the Cold War to the 21st Century, supra note 4, at 17, 22 – 23:


There are very serious conflicts in the post-Cold War period that have not been attended to by the Council, for instance those in Algeria, Burma/Myanmar, Colombia, Kashmir, Northern Ireland, Sri Lanka, and the Sudan.


. . . .


	. . . States that are somewhat powerful in the international system, be they permanent members or other member states, and that have an interest in preventing international attention to a particular issue, are often capable of doing so.  Through diplomatic and political means they may be able to block Council deliberations on these issues.


� U.N. Charter art. 24, para. 1: 


In order to ensure prompt and effective action by the United Nations, its Members confer on the Security Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out its duties under this responsibility the Security Council acts on their behalf.


� Wallensteen & Johansson, supra note 232, at 18 – 19:


For the period 1946 – 1989 the annual average number of passed resolutions was fifteen; since then the average has been more than sixty.  The Council has moved from roughly one decision per month to one per week.


. . . .


	. . . Ninety-three percent of all Chapter VII [Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression; this is the chapter in the United Nations Charter where the UNSC’s economic sanctions and use of force tools are located] resolutions passed from 1946 – 2002 have been adopted since the end of the Cold War.


� Contra David Cortright & George A. Lopez, The Sanctions Decade Assessing UN Strategies in the 1990s, at 203 (2000) (“Upon closer scrutiny, however, the differing cases yield some reasonable commonalties that provide useful insights in making recommendations for future UN sanctions policy.”).


� This observation refers to the UNSC’s ability to adapt sanctions to changing contexts.  The observation is meant neither to imply endorsement necessarily, nor to suggest the results of sanctions, nor to minimize the controversy surrounding their use.  


� Steven R. Ratner, The Security Council and International Law, in The UN Security Council from the Cold War to the 21st Century, supra note 4, at 591, 598:


[T]he Council’s expansive interpretations of the term “threat to the peace” may, after all, be about breaking down  barriers in the Charter – not among articles or Chapters but among functions. Ultimately, the Council’s members came to recognize that it was not possible always to draw neat lines between “international peace” and “human rights.”


See also Mohammed Bedjaoui, The New World Order and the Security Council 126 – 27 (1994) 


Nobody should deny the right of international political organs, especially the Security Council, to the full exercise of their individual powers to interpret the Charter in their activities from day to day, and to take their decisions in the light of their own interpretation.  Nobody should deny . . . that a member State has a right to challenge a decision and to have its reservations duly recorded.  It is merely to be hoped that, where questions arise which are deemed important on account of their repercussions for peace, that very importance will not be seized upon as a reason for forgetting that what it calls for is not so much a release from the bondage of rules as a firmer anchorage in law.


and  Niblock, supra note 4, at 12 (noting that, before 1990, developing countries urged the United Nations to use economic sanctions to promote human rights and that, now, such countries view the activist UNSC with concern).


� Cf. S.C. Res. 883, ¶¶ 3 – 6, U.N. Doc. S/RES/883 (Nov. 11, 1993) (imposing economic sanctions on Libya for failure to cooperate with criminal prosecution of two suspects in the Lockerbie bombing case).


� Cf. S.C. Res. 841, ¶¶ 3 – 10, U.N. Doc. S/RES/841 (June 16, 1993) (imposing economic sanctions on Haiti to restore elected government overthrown in a coup).


� Cortright & Lopez, supra note 3, at 3 (noting that the UNSC called for comprehensive trade sanctions in three of fourteen instances where it applied its economic sanctions tool between 1990 – 2001).


� Cortright & Lopez, supra note 235, at 51 (“[T]he oil for food program helped to avert an even greater disaster and by 1999 succeeded in stabilizing humanitarian conditions and generating some slight improvement in the overall health and nutritional status of the Iraqi people.”).  Economic sanctions significantly affected humanitarian conditions in one other application during the 1990s:  Haiti.  (Id. at 212.)  There, international relief organizations and donor countries ameliorated the impact of UNSC economic sanctions.  (Id. at 98.)  Mr. Cortright and Mr. Lopez highlight the challenge of tracing the humanitarian impact of economic sanctions: 


 [T]he targeted countr[ies] experienced multiple disasters, including war, armed rebellion, ethnic atrocities, the overthrow of governments, and massive involuntary population displacement. . . . In combination with one another and with the added pressure of externally imposed sanctions, these conditions created highly chaotic and unpredictable settings in which specific causal factors were difficult to isolate. (Id. at 213.)


� See Symposium, Apr. 30, 2007, Enhancing the Implementation of United Nations Security Council Sanctions, 4, U.N. Doc. S/2007/734 (Dec. 13, 2007):


As sanctions have evolved from blunt instruments to more selective and targeted measures against states, individuals, entities, and non-state actors, the objectives of sanctions have likewise evolved from changing the behavior of targets threatening international peace and security, to facilitating compliance with peace agreements or investigations, to preventing certain actions by targets through the denial of resources to support such actions.


and The Security Council President, Report of the Informal Working Group of the Security Council on General Issues of Sanctions, ¶ 3(a), delivered to the Security Council, U.N. Doc. S/2006/997 (Dec. 22, 2006):


In drafting resolutions, give due consideration to the feasibility of targeted sanctions and their implications, as well as the most appropriate mix of targeted measures. If it is feasible and appropriate to prepare pre-assessment or early assessment reports, they should be clear regarding the behavior [sic] the Security Council is seeking to change; the identity of the responsible actors/entities; the means available to the target to take evasive action; and the possible humanitarian, political, and economic impacts.


and Making Targeted Sanctions Effective Guidelines for the Implementation of UN Policy Options (Peter Wallensteen, Carina Staibano & Mikael Eriksson eds., 2003):


The use of economic sanctions is one of the instruments available to the UN Security Council that has been used under Chapter VII of the UN Charter.  Recent experiences of comprehensive sanctions have not been encouraging, however. The search has continued for more refined approaches and targeted sanctions is one such option.


Compare  Cortright & Lopez, supra note 3, at 1 – 15, for a favorable discussion of smart sanctions defined as a “policy . . . that imposes coercive pressures on specific individuals and entities and that restricts selective products or activities, while minimizing unintended economic and social consequences for vulnerable populations and innocent bystanders,” but maintaining that the ultimate impact on any sanctions regime depends on “underlying political factors” and the “legitimacy of the broader policy framework,” with Kimberly Ann Elliott, Analyzing the Effects of Targeted Sanctions, in Smart Sanctions, Targeting Economic Statecraft, supra note 3, at 171, 173, 181, for a more measured evaluation of targeted sanctions because “[t]he evidence suggests that targeted economic sanctions will not be a panacea for resolving international collective security problems” given that the cost of compliance with UNSC resolutions by sanctioned regimes may exceed the cost of defiance.”  


� Cf. Österdahl, supra note 9, at 129:


In the early 1990s observers of the UN tended to get carried away by the activities of the Security Council and to draw overly optimistic and perhaps incorrect conclusions as to the importance of the role of the Council in the management of international peace and security.  Now, towards the end of the 1990s, one risks getting carried away by the seeming lack of activity of the Security Council and to draw overly pessimistic conclusions about its likely future role.


� Cf. Cortright & Lopez, supra note 235, at 218 (noting that the 1996 UNSC budget for the Iraqi “oil for food” program, part of the economic sanctions regime against that country, exceeded the entire UN budget; but, in an unusual twist, Iraqi oil revenues financed the sanctions); The Secretary-General, Report of the Secretary-General on Strengthening of the United Nations:  An Agenda for Further Change, ¶ 151, delivered to the General Assembly, U.N. Doc. A/57/387 (Sept. 9, 2002):  


 Nevertheless, the reality is that in recent years the Organization’s regular budget has not kept pace with inflation, while the number of mandated activities has increased significantly. The Organization has been able to continue functioning through careful monitoring of expenditures, productivity improvements and favourable [sic] exchange rate movements — but also, regrettably, by serious under-investment in training, information technology and maintenance of facilities.


� Amber Fitzgerald, Security Council Reform:  Creating a More Representative Body of the Entire U.N. Membership, 12 Pace Int’l L. Rev. 319, 328 – 29 (2000). 


� Compare Niblock, supra note 2, at 221:


The problem . . . is that the sanctions issue affects the credibility of the United Nations as an organization, leading to a general loss of faith in the ability of the international order to act in the interests of those suffering from poverty and oppression.  The impression created is of an international order managed exclusively in the interests of a narrow range of Western powers that have absolved themselves of responsibility for the ill effects created by their policies.


with Rawski & Miller, supra note 230, at 361:


The cooperative U.S. stance vis-à-vis the Council in the first half of the 1990s gave way to U.S. unilateral action and a progressive marginalization of the Council.  U.S. aid to and support of Security Council initiatives in the 1990s never came without a price.  Each of the instances of cooperation, progress, and innovation . . . was either immediately followed by, or set the stage for, subsequent U.S. actions that undermined the legitimacy and authority of the Council.


But see generally Lisa L. Martin, Coercive Cooperation Explaining Multilateral Economic Sanctions (1992), for a theoretical exploration of why states cooperate to impose economic sanctions. 


� Caron, supra note 9, at 553 (“It is thus with no small measure of irony that, as the international community finally achieved what quite a few of its members at least officially had sought—a functioning UN Security Council—many of them began to have second thoughts about the legitimacy of that body’s use of its collective authority.”).


� Compare Elliott & Hufbauer, supra note 231, at 404:


[P]reliminary findings suggest that, in terms of achieving their foreign-policy objectives, the 1990’s crop of sanctions was about as successful (or unsuccessful, depending on one’s perspective as the crop dating from the 1970’s and 1980’s.  Our success scale has two components, both judgmental:  Was the objective achieved, at least in part?  And how much did the sanctions contribute to a positive outcome?  By this scale, roughly a quarter of the cases succeeded, at least modestly, in the 1970’s and the 1980’s, and about the same success (or failure) rate seems to have prevailed in the 1990’s. 


and  T. Clifton Morgan & Valerie L. Schwebach, Fools Suffer Gladly:  The Use of Economic Sanctions in International Crisis, 41 Int’l Stud. Q. 27, 45 (1997) (“[I]n many cases, sanctions should not be particularly effective instruments of policy and that other variables should be more important determinants of dispute outcomes.  Sanctions that are extremely costly to the target can have a modest effect on outcomes, however.”) with Daniel W. Drezner, supra note18, at 321:


Economic coercion between adversaries is likely to be more public, more costly to the sanctioner, and less successful at forcing concessions.  This is because adversaries anticipate frequent conflicts with each other and will care more about relative gains and reputation, making sanctions more likely but less profitable.  Economic coercion between allies, although rarer, is considerably more effective.  States will be understandably reluctant to coerce allies.  Once they do, however, the absence of conflict expectations will make the sanctioned country more willing to concede.


and Miyagawa, supra note 25, at 207 (“Even in the few cases where economic sanctions appear to have attained their goals, it is often questionable whether it was the economic sanctions or other measures, or a combination of the economic sanctions and other measures, which brought ultimate success.”)


But see Daniel W. Drezner, Bargaining, Enforcement, and Multilateral Sanctions:  When is Cooperation Counterproductive?, 54 Int’l Org. 73, 97 – 98 (2000) (“On the one hand, multilateral sanctions that lack the support of an international organization are significantly less effective than unilateral measures. . . .  On the other hand, multilateral sanctions that have the support of an international organization are significantly more effective than unilateral efforts.”).  Empirical studies of economic sanctions focused exclusively on UNSC applications are rare.  Analogizing UNSC applications of economic sanctions to empirical studies of unilateral, bilateral, or multilateral economic sanctions outside the United Nations context is suspect.  Additionally, empirical studies of economic sanctions share two common challenges:  Defining success meaningfully and establishing a proximate causal chain from sanction to result.  Cf. Daniel W. Drezner, The Hidden Hand of Economic Coercion, 57 Int’l Org. 643, 654 – 55 (2003) (“[I]n focusing only on those instances when sanctions have been imposed, policy analysts have overlooked the significant number of instances in which the threat of coercion did not have to carried out.  These cases are far more likely to generate successful outcomes than when sanctions are imposed [footnotes omitted].”); Eaton & Engers, supra note 23, at 413.  Accord Dean Lacy & Emerson M.S. Niou, A Theory of Economic Sanctions and Issue Linkage:  The Role of Preferences, Information, and Threats, 66 J. Pol. 25, 38 – 39 (2004).


� See, e.g., Peter Andreas, Criminalizing Consequences of Sanctions:  Embargo Busting and Its Legacy, 49 Int’l Stud. Q. 335, 357 (“[T]he criminalizing consequences of sanctions can have significant regional ripple effects. . . . It is striking that the sanctions debate has so little to say about the aftermath and legacy of sanctions, including the criminalized residue that may be left over from sanctions.”); Margaret P. Doxey, United Nations Economic Sanctions:  Minimizing Adverse Effects on Nontarget States, in Smart Sanctions, Targeting Economic Statecraft, supra note  3, at 183, 193:


It is quite likely that failure to address the issue of collateral damage and burden-sharing [affecting nontarget states] will affect future willingness to support Security Council sanctions and thus limit their effectiveness.  The global economic climate at the beginning of the twenty-first century merely adds weight to an existing disinclination to disrupt important and established trade and investment links over issues that may have no direct bearing on the interests of a sender state.


 and William H. Kaempfer, Anton D. Lowenberg & William Mertens, International Economic Sanctions Against a Dictator, 16 Econ. & Pol. 29, 48 (2004):


If the sanctions harm the target country’s economy to such an extent as to impoverish the public, the domestic opposition’s ability to exert influence might be weakened.  Moreover, the capacity of the regime to repress dissent might be increased if a poor populace is more readily policed.  


� See, e.g., Cortright & Lopez, supra note 235, at 212 – 214 (discussing unintended humanitarian and political effects of the UNSC economic sanctions adopted during the 1990s); Evenett, supra note 217, at 558 (noting that, in 2002, South African exports had not returned to pre-sanction levels since the United States lifted its sanctions in 1991); David J. Lektzian & Christopher M. Sprecher, Sanctions, Signals, and Militarized Conflict, 51 Am. J. Pol. Sci. 415, 429 (1999):


[W]e find that when you see a sanction, there is a significantly increased probability that a militarized dispute will follow.  Thus, it appears that sanctions have not typically served as an effective signal of resolve. . . . [S]anctions tend to send a signal of weakness rather than strength.  A final irony is that touting sanctions as a policy alternative to war may make their signaling properties even weaker, resulting in an increased probability of war accompanying the use of sanctions.


� Albert C. Pierce, Just War Principles and Economic Sanctions, 10 Ethics & Int’l Aff. 99, 99 (1996). 


� Justice in war.  Moral standards for the conduct of war.  The most significant of which is the idea of discriminating between combatants and non-combatants.  Directly targeting non-combatants is prohibited.


� Just war.  Moral standards to evaluate the decision to wage war.  Those standards include just cause, proper authority, reasonable hope of success, proportionality, and necessity (or, last resort).


� Cf. Pierce, supra note 251, at 102 (noting that, as economic sanctions are tailored more narrowly, the likelihood of success, a jus ad bello principle, may be reduced). 


� Cortright & Lopez, supra note 3, at 6 (noting that smart economic sanctions limit collateral impacts on innocent third parties, but adding that “[u]nintended adverse consequences always accompany the imposition of sanctions.”).  But see Patrick Clawson, Sanctions as Punishment, Enforcement, and Prelude to Further Action, 7 Ethics & Int’l Aff. 17, 20 (1993):


Morality and the law of nations should promote the overthrow of unjust and aggressive rulers.  To hold citizens guiltless for the sins of the government that rules over them is to remove an important motivation for them to remove that government.  Citizens must be assigned at least some of the responsibility for the government that rules over them.  Otherwise they would have no moral encouragement for taking the risks inherent in overthrowing a brutal dictator.


� See Damrosch, supra note 8, 74 (“The overwhelming impression remains that internationally sponsored sanctions have had the perverse effects of enriching the targeted elites, while simultaneously causing ever greater impoverishment of civilian populations.”).


� Cf. Pierce, supra note 251, at 110 (“It would be reasonable to argue that the greater the proportion of good to harm, the more tolerant one could, and even should, be in terms of settling for lower probabilities of success.”).


� Gordon, supra note 8, at 129:


Where sanctions impose suffering on innocent sectors of the target country population for an objective other than preventing the deaths of other innocent persons, this is clearly incompatible with deontological ethics, since in these situations, to use Kantian language, human beings are reduced to nothing more than a means to an end, where that end is something less than the lives of other human beings. 


� Rarick, supra note 7, at 68: 


Consequentialism contends that an act is right or wrong depending on its actual consequences. The consequences of sanctions in most cases have been to lower the economic, educational and healthcare systems of the sanctioned countries. A common theory of the consequentialist school of thought is utilitarianism, which proposes an act is ethical when it provides the greatest good for the greatest number of people. If sanctions were effective most of the time, it could be argued that the positive results gained by the people of the sanctioned country justified the necessary pain they experienced in the application of the sanctions.  This is not, however, the case.


� Id.:


Sanctions do not stand up to the principles of social justice proposed by John Rawls (1971).  According to Rawls, ethical action involves providing each person with equal rights to basic liberties and taking action beneficial to the least advantageous members of society.  Economic sanctions imposed on most countries have not harmed the country’s leaders and the least advantageous members of society carry the burden.


� Alexander Orakhelashvili, The Acts of the Security Council:  Meaning and Standards of Review, in 11 Max Planck Yearbook of United Nations Law 143, 145 (2007) (“The Security Council’s interference with the established international legal positions involves the dimension of its awareness of the situation and relates to the need of informed decision-making, and also raises the issue of the limits of the Council’s powers.”).


� Id. at 194:


If it were to become a firmly established trend that the Council is used to breach international law, or council resolutions are seen as affecting the legal position under fundamental norms of international law and the relevant expectations of states, this would cause a whole set of problems in the long term or even medium term.  First of all, states being members of the Council would realise [sic] that the consensus they achieved in the Council would be used in a different way from what was originally said and this would make the adoption of further decisions more difficult and the Council would become increasingly paralysed [sic].  Secondly, in cases where the decisions were adopted, noncompliance, protest and disobedience would be practisced [sic] . . . .


� U.N. Charter art. 1, paras 1 – 4:


1.  To maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situation which might lead to breach of the peace;


2.  To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace;


3.  To achieve international co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion; and


4.  To be a centre for harmonizing the actions of nations in the attainment of these common ends.


� Here, the international community is defined as the 192 members of the United Nations.  http://www.un.org/


members/list.shtml.  Last updated on Oct. 3, 2006; accessed on Apr. 21, 2008.  According to the U.S. Central Intelligence Agency, the planet boosts 194 independent states (exclusive of the European Union and Taiwan) plus 58 areas of special sovereignty (such as America Samoa, Guam, Hong Kong, Macau, Puerto Rico, and Wake Island) plus 6 miscellaneous areas (Antarctica, Gaza Strip, West Bank, Spratly Islands, Paracel Islands, and Western Sahara).  https://www.cia.gov/library/publications/the-world-factbook/docs/notesanddefs.html.  Accessed Mar. 18, 2008.  


� Interpreting the United Nations Charter is a difficult challenge because it is an international treaty delineating reciprocal rights and duties as well as a constitutional document creating new law and norms.  David Schweigman, The Authority of the Security Council under Chapter VII of the UN Charter 14, 14n.47 (2001).  Mr. Schweigman identifies five considerations to guide Charter interpretation:  As a political document, the Charter is “loosely formulated;” its interpretation is more a political than judicial exercise; reliance on organizational practice risks endorsing conduct contrary to the Charter’s plain meaning; rules of interpretation are guidelines at best; and the rules and guidelines of interpretation may be contradictory.  Id. at 19 – 22.  Here, our interpretation of the Charter will be based upon the purpose of the United Nations as informed by the plain meaning of the text.   See also  Oscar Schachter, The UN Legal Order:  An Overview, in The United Nations and International Law 3, 3 (Christopher C. Joyner ed., 1997): 


Disputes about UN interpretation of basic legal instruments, notably the UN Charter, are not merely about the meaning of words or legal maxims.  They often raise basic issues regarding the relation of the international community to individual states and, beyond that, the responsibility of people to give effect to the aims and ideals enshrined n the Charter.  The cases that arise require that content be given to abstract concepts and principles, for example, sovereignty, independence, threats to peace, self-determination, and development.  The answers are not found in their “ordinary meaning” or in the dictionary.  Choices have to be made, often between competing principles, each applicable to the particular case but pointing to different solutions.


� U.N. Charter art 24, paras 1 – 2:


1.  In order to ensure prompt and effective action by the United Nations, its Members confer on the Security Council primary responsibility for the maintenance of international peace and security, and agree that in carrying out its duties under this responsibility the Security Council acts on their behalf.


 	2.  In discharging these duties the Security Council shall act in accordance with the Purposes and Principles of the United Nations.  The specific powers granted to the Security Council for the discharge of these duties are laid down in Chapters VI, VII, VIII, and XII.


� Id.  The specific grants of authority are contained in art. 24, para. 2.  Chapter VI outlines the Security Council’s role and authority in settling disputes peacefully.  Chapter VII focuses on the Security Council’s authority during breaches of the peace and acts of aggression.  Chapter VIII discusses the Security Council’s relationship with regional security organizations.  Finally, Chapter XII highlights the Security Council’s role in the international trusteeship system.  Our focus will be on Chapter VII.  These grants of specific authority to the Security Council are not exhaustive; the Council enjoys other explicit powers contained in the Charter as well as implicit powers.  Schweigman, supra note 265, at 30. 


� But see Schweigman, supra note 265, at 29:


[A]rticle 1 stipulates that the Council shall act in conformity with the “principles of justice and international law” in settling a dispute.  Commentators have noted that the first sentence of Article 24(2) does not automatically warrant the conclusion that the Council is bound by the “principles of justice and international law” in exercising its functions.  This holds true because Article 1 distinguishes between collective measures in order to maintain and restore peace, and the peaceful settlement of disputes.  The obligation to act in conformity with international law is only prescribed for the latter category, and the negotiating history of the Charter reveals that this was done deliberately.  An amendment that would have extended the obligation to act in conformity with the principles of justice and international law to measures taken by the Council pursuant to its responsibility for the maintenance of international peace and security, was rejected by the major powers as curtailing the Council’s freedom of (swift) action. . . . [T]he current understanding [is] that the Council has to observe “at least the limits of the law of the Charter” in exercising its functions. (footnotes omitted.) 


See also U.N. Charter, supra note 263.


� U.N. Charter art. 25:


The Members of the United Nations agree to accept and carry out the decisions of the Security Council in accordance with the present Charter.


See also Schweigman, supra note 265, at 32 (noting that member nation compliance is required for Security Council decisions, but not recommendations). 


� But see Schachter,  supra note 265, at 3:


[T]he UN political bodies—though denied legislative power—could act like legislatures by adopting law-making treaties and declarations of law.  Their recommendations did not have to remain merely requests or wishes if the collective will of governments supported more authoritative outcomes.  In retrospect, it is not surprising that the major intergovernmental bodies have utilized their recommendatory authority to achieve binding law where that served their aims and had the requisite political support.


� U.N. Charter art. 39:


The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.


See generally Schweigman, supra note 265, at 163 – 201, for a discussion of the Charter limitations placed on the Security Council.  See also August Reinish, Developing Human Rights and Humanitarian Law Accountability of the Security Council for the Imposition of Economic Sanctions, 95 Am. J. Int’l L. 851, 853 – 69 (2001), for a discussion of public international law restraints on Security Council economic sanctions and remedial recourses for their unintended victims.


� Cf. U.N. Charter, supra note 271.


� Cf. Id.


� Contra Andreas F. Lowenfeld, Unilateral Versus Collective Sanctions:  An American’s Perception, in United Nations and International Law 94, 97 (Vera Gowlland-Debbas ed., 2001):


I take it that if the Security Council makes a recommendation to states to impose economic sanctions against a state or territory . . . any action taken by a Member state to carry out the recommendation is authorized, and cannot constitute a violation [of the Member’s legal obligations to the sanctioned state or territory]. . . . This follows . . . from the supremacy of the Security Council resolutions under Chapter VII, even though, because the resolution was not mandatory,  –  i.e., did not create an obligation – Article 103, the Supremacy Clause of the Charter, would not, by its terms, be applicable.  On the other hand, if [a Member state], whether in reliance on [a] trade agreement or for any other reason, chose not to implement the sanctions, it could not be faulted on legal grounds.


See also The Charter of the United Nations, A Commentary, supra note 134, at 749:


Under Art. 41, the [Security Council] is not prevented from recommending embargo measures under Art. 39 if it does not wish to make binding decisions, and it has made such recommendations very often.  Moreover, the [Security Council] can “authorize” member States to take such measures, thereby allowing them not to respect other international obligation they might be subject to. (footnotes omitted.)


� Schweigman, supra note 265, at 34:


During the UNCIO [United Nations Conference on International Organization], the wide discretion afforded to the Council in the Dumbarton Oaks proposals as regards the determination of which situations pose a threat to international peace and security, was a matter of serious debate.  After consideration, however, it was decided “to leave to the Council the entire decision, and also the entire responsibility for that decision, as to what constitutes a threat to the peace, a breach of the peace, or an act of aggression.” (footnote omitted.)


� See Nossal, supra note 65, at 19 (arguing that the conceptual foundation for economic sanctions in the League of Nations Covenant was juristic while the conceptual foundation is political in the United Nations Charter, and concluding that:


Under either . . . philosophic construct, universal sanctions are likely to founder because of the very nature of inter-state relations.  Universal sanctions – like universal collective security to which sanctions are intended to contribute – depend for their success on Kantian assumptions about the interests of the political entities that compromise any international system.  The rivalries of the major powers at the apex of the system persistently refuse to abate . . . . While there may be . . . some sense of community among the members of a states system, there is sufficient divergence of interest to bedevil attempts to secure a workable system of universal sanctions – juristic or political. . . . [T]he interstate system remains as fractured as ever, each state jealously guarding that prized possession – it autonomy and its ability to define its interests independently.).      


� All these options are available to the Security Council under Chapter VII of the Charter.  Military force is situated in Article 42 which states:


Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security.  Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations. 


� See generally The Charter of the United Nations, A Commentary, supra note 134, at 713, for a discussion of the confusion that can surround a Security Council Chapter VII resolution:


Chapter VII resolutions should, in general, be interpreted narrowly.  If their wording is ambiguous, this most often reflects a compromise and therefore indicates that no agreement has been reached on a certain measure.  Such agreement of nine members and the absence of objection by the permanent members, however, constitute the sole authority upon which this measure rests.  In their absence, the basis of such a far-reaching encroachment upon the rights of a member State as caused by enforcement action is doubtful.  For [Security Council] resolutions under chapter VII, it seems therefore warranted to have recourse to the old rule of interpretation according to which limitations of sovereignty may not be lightly assumed. (footnote omitted.)


� U.N. Charter art. 41:


The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the members of the United Nations to apply such measures.  These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communications, and the severance of diplomatic relations.


� See The Charter of the United Nations, A Commentary, supra note 134, at 740.


� U.N. Charter art. 48, paras 1 – 2:


1.  The action required to carry out the decisions of the Security Council for the maintenance of international peace and security shall be taken by all the member of the United Nations or by some of them, as the Security Council may determine.


2.  Such decisions shall be carried out by the Members of the United Nations directly and through their action in the appropriate international agencies of which they are members.


� Member states are not required to comply with Security Council recommendations.  See supra note 274.


� U.N. Charter art. 103:


In the event of a conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail. 


� Lowenfeld, supra note 274, at 97 – 98;  The Charter of the United Nations, A Commentary, supra note 134, at 747:


Even though in most countries [Security Council] sanctions resolutions are not immediately applicable in the domestic legal order, they often enjoy a particular status. Especially in those States where general legislation for the implementation of UN acts exists, only governmental regulations but no further parliamentary act would be necessary in order to transform a [Security Council] decision into domestic law.  In other States, the same result is achieved by legislation allowing for the governmental implementation of trade embargoes stemming from international bodies, or by directly referring to [Security Council] decision for domestic prohibition.  This tendency towards accelerated implementation procedures is strengthened through the development of model laws . . . . (footnotes omitted.)


� The Charter of the United Nations, A Commentary, supra note 134, at 740 (noting that “because of the ever present danger of expansion of military operations, Art. 41 is to be generally understood as excluding the use of armed force.”).


� U.N. Charter art. 27, paras 1 – 3:


1.  Each member of the Security Council shall have one vote.


2.  Decisions of the Security Council on procedural matters shall be made by an affirmative vote of nine members.


3.  Decisions of the Security Council on all other matters shall be made by an affirmative vote of nine members including the concurring votes of the permanent members . . . .


� See C.L. Lim, The Great Power Balance, the United Nations and What the Framers Intended:  In Partial Response to Hans Köchler, 6 Chinese J. Int’l L. 307, 318 (2007) (“[W]here each Security Council member acts in its own self-interest, it ends up acting in the interest of all.  They each would check and balance each other. However, when they are truly united, they would be able to enforce the system of collective security devised under the Charter.”).


� John F. Murphy, Force and Arms, in The United Nations and International Law, supra note 265, at 97, 108.


� Id.  See supra note 149.


� China, represented by the Republic of China, France, and Great Britain.  The Soviet Union was boycotting the Security Council because the Council refused to replace the Western-backed Republic of China with the communist People’s Republic of China as the official representative of China following the communists’ victory in the 1949 Chinese revolution.  See Murphy, supra note 288, at 108.


� Id. 


� See David M. Morriss, From War to Peace:  A Study of Cease-Fire Agreements and the Evolving Role of the United Nations, 36 Va. J. Int’l L 801, n8 (1996).


� G.A. Res. 377 (V), ¶ 1, U.N. Doc. A/1775 (Nov. 3, 1950):


[T]hat if the Security Council, because of lack of unanimity of the permanent members, fails to exercise it primary responsibility for the maintenance of international peace and security in any case where there appears to be a threat to the peace, breach of the peace, or act of aggression, the General Assembly shall consider the matter immediately with a view to making appropriate recommendations to members for collective measures, including in the case of a breach of the peace or act of aggression the use of armed force when necessary, to maintain or restore international peace and security.  If not in session at the time, the General Assembly may meet in emergency special session within twenty-four hours of the request therefor.  Such emergency special session shall be called if requested by the Security Council on the vote of any seven [now nine, after Council membership was increased], or by a majority of the Members of the United Nations.


� Murphy, supra note 288, at 109.


� See discussion infra Part II.B.2.


� Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004 I.C.J. 136, 145 – 46 (July 9).  The I.C.J. has not directly offered an opinion regarding the conformity of the “Uniting for Peace” resolution with the United Nations Charter.  However, in Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory and the Certain Expenses of United Nations, see discussion infra Part II.B.2, the I.C.J. appears to tacitly accept the resolution providing that the General Assembly recommends, rather than mandates, actions to the member states.  See discussion infra Part II.B.2.  But see Certain Expenses of the United Nations, Advisory Opinion, 1962 I.C.J. 151, 233 (July 20) (dissenting opinion of President Winiarski) (noting that “the conformity of [the “Uniting for Peace” resolution] with the Charter has itself sometimes been regarded as at least dubious.”).


� U.N. Charter art. 50:


If preventive or enforcement measures against any state are taken by the Security Council, any other state, whether a Member of the United Nations or not, which finds itself confronted with special economic problems arising from the carrying out of those measures shall have the right to consult the Security Council with regard to a solution of those problems.


� See generally Doxey, supra note 249, at 183 - 197, for a discussion of this under developed provision of the Charter.  Ms. Doxey makes the following recommendations to minimize impact on nontarget states and to assist them with the unintended consequences:


Actions to minimize collateral damage


Security Council consider and plan for likely effects


Security Council consult with nontarget states likely to be affected


Use targeted measures


Exempt certain commodities important to nontarget states’ economies


Actions to assist adversely affected third-party states


Security Council make provision for Article 50  needs before imposing economic sanctions


Use panel of experts to assess consequences


Use sanctions committees as conduit for assistance requests


Obtain support from unaffected states and international organizations to provide additional assistance to affected nontarget states vice diverting support from existing programs those states already receive.


See also Reinisch, supra note 271, at 871:


Although Article 50 is textually limited to third states, the underlying idea of compensating innocent third parties can be extended to the civilian population in a target country.  Considering that the theory that economic hardship resulting from external sanctions will pressure the population of the target state into rebelling against its ruling elites has failed or at least is no longer very persuasive, one should accept that the populations of sanctioned states are frequently as much the unintended victims of UN sanctions as third states. (footnotes omitted.) 


� See Murphy, supra note 38, at 15  (“[I]n practice the assembly has assumed a greater role in the maintenance of international peace and security than a strict reading of the Charter would indicate.” 


� Certain Expenses of United Nations, Advisory Opinion, 1962 I.C.J. 151, 163 (July 20).


� See Murphy, supra note 38, at 81.


� British and French interests in opposing a radical Arab nationalism and retaining their joint control over the Suez Canal against the U.S. interest in ending colonialism and wooing Arab nationalist leaders to join its grand coalition containing the Soviet Union.  See generally Kissinger, supra note 10, at 522 – 48, for a diplomatic overview of the Middle East this period within the Cold War geopolitical context.


� See Kissinger, supra note 10, at 543.


� See Murphy, supra note 38, at 33 – 34.  See generally Morriss, supra note 292, at 849 – 53, for a discussion of United Nations diplomacy concerning Egyptian and Israeli relations during this period.


� Crane Brinton, John B. Christopher & Robert Lee Wolff, A History of Civilization, 1715 to the Present 864 (5th ed. 1976).  


� Id. at 864 – 65.


� Id. at 865.  See also Murphy, supra note 38, at 35; Kissinger, supra note 10, at 525 – 29. 


� See Kissinger, supra note 10, at 528 – 29.  See also Murphy, supra note 38, at 35.


� Brinton, Christopher & Wolff, supra note 305, at 865.  See also Murphy, supra note 38, at 35 (noting that Egypt  promised to compensate shareholders of the company and to always keep the canal open per previous international agreement). 


� See Kissinger, supra note 10, at 531 – 32.


� Morriss, supra note 292, at 849 – 50. 


� See Kissinger, supra note 10, at 532 – 39.  See also Murphy, supra note 38, at 35.


� Cf. Murphy, supra note 38, at 36:


[P]rospects for a peaceful settlement of the dispute were favorable.  But appearances were deceiving, for in London, Paris, and Tel Aviv, government officials were deciding in secret to use force in the form of an Anglo-French “police” action, following an Israeli attack upon Egypt.


But see  Kissinger, supra note 10, at 539 – 40 (arguing that the Soviet veto of implementing measures to the United Nations negotiated settlement led to the diplomatic failure). 


� Murphy, supra note 38, at 36.  See also Brinton, Christopher & Wolff, supra note 305, at 865.    


� Kissinger, supra note 10, at 541.


� Murphy, supra note 38, at 36.


� The closet Israeli units were thirty miles east of the canal when the ultimatum was issued.  Morriss, supra note 292, at 854.


� Id. at 36.  See also Kissinger, supra note 10, at 541 (noting that “[U.S. President] Eisenhower was deeply offended by a maneuver so seemingly geared to his presumed reluctance to antagonize Jewish voters in the last week of [the 1956] election campaign.”). 


� See Kissinger, supra note 10, at 541; Brinton, Christopher & Wolff, supra note 305, at 865.    


� See Morriss, supra note 292, at 854.


� U.N. Charter, supra note 286, at para. 2.


� Murphy, supra note 38, at 36.  See also Kissinger, supra note 10, at 541 – 42 (noting that during a television address on October 31 “Eisenhower told the American people that, in view of the expected British and French veto in the Security Council, he would take his case to the General Assembly, where their veto would not apply.”).  The  basis for transferring the issue to the General Assembly was the “Uniting for Peace” resolution.  Murphy, supra note 38, at 31.    


� Certain Expenses of United Nations, Advisory Opinion, 1962 I.C.J. 151, 152 (July 20).


� Murphy, supra note 38, at 79; Certain Expenses of United Nations, 1962 I.C.J. at 156.  This was the first peacekeeping mission established by the United Nations.  Morriss, supra note 292, at 855.


� Murphy, supra note 38, at 80.


� Id.


� Id. (arguing that the Soviet Union abstained, rather than voting against the resolution, because it wanted to curry favor with its first ally in the Middle East, Egypt, which supported the resolution). 


� Id.


�Kissinger, supra note 10, at 542.


� Murphy, supra note 38, at 80.


� Kissinger, supra note 10, at 542, 543.


� Cf. Morriss, supra note 292, at 857. 


� See Kissinger, supra note 10, at 543 (quoting the Soviet prime minister’s letter to Eisenhower that “if this war is not curbed, it is fraught with the danger of, and can develop into, a third world war,” and concluding:


The Soviet threats featured that extraordinary bravado which was to become the distinguishing feature of Khrushchev’s [de facto Soviet leader as head of the Soviet communist party] diplomacy.  At the precise moment that Soviet troops were brutally suppressing freedom fighters in Hungary, the Soviet Union had the temerity to bemoan the fate of alleged victims of Western imperialism.  Only a reckless nature could have permitted Khrushchev to voice the threat of a third world war in 1956, when the Soviet Union was incomparably weaker than the United States, especially in the nuclear field.).


� Murphy, supra note 38, at 80 – 81.


� Id. at 81.


� Id.


� Certain Expenses of United Nations, Advisory Opinion, 1962 I.C.J. 151, 175 (July 20).


� Murphy, supra note 38, at 81


� Certain Expenses of United Nations, 1962 I.C.J. at 151.


� Murphy, supra note 38, at 81.


� Certain Expenses of United Nations, 1962 I.C.J. at 151, 163.  The Court, also, addressed the expenses approved by the General Assembly to fund United Nations operations in the Congo authorized by the Security Council in July 1960.  Id. at 152, 175 – 176.  Our focus remains on the Court’s analysis of the UNEF issue because it involved the role of the General Assembly in maintaining international peace and security.  The Congolese issue focused on the role of the United Nations Secretary General.  Id. at 175 – 78. See also Murphy, supra note 38, at 148 – 61. 


� Certain Expenses of United Nations, 1962 I.C.J. at 162 – 63.


� Id. at 163.  Contra id. at 274 (dissenting opinion of Judge Koretsky):


The Opinion curtails the functions of the Security Council, reducing them, in the question of maintaining international peace and security, to the implementation of enforcement or coercive action.  In this connection, the Opinion indicates that the Security Council, as provided in Article 24, has merely the primary but not the exclusive responsibility.


The word “primary” is not used in Article 24 in the sense of an ordinal number . . . but . . . in the hierarchical sense.


Of course no single organ of the United Nations has the monopoly in the matter of the maintenance of international peace and security . . . .  But the Organization is a complicated and intricate piece of “international machinery” in which each of the organs, as separate parts, has a specific sphere of operation as provided in the plan, and . . . as provided in its Charter.


Despite all efforts to the contrary, under the Charter only the Security Council may take an action with regard to a question relating to the maintenance of international peace and security.


 See also U.N. Charter, supra note 266.


� Certain Expenses of United Nations, 1962 I.C.J. at 163.


� Id.


� U.N. Charter art. 14:


Subject to the provisions of Article 12, the General Assembly may recommend measures for the peaceful adjustment of any situation, regardless of origin, which it deems likely to impair the general welfare or friendly relations among nations, including situations resulting from a violation of the provisions of the present Charter setting forth the Purposes and Principles of the United Nations.


� Certain Expenses of United Nations, 1962 I.C.J. at 163.


� Id.


� Cf. Id. 


� Id.  See also U.N. Charter art. 12, paras 1 – 2:


1.  While the Security Council is exercising in respect of any dispute or situation the functions assigned to it in the present Charter, the General Assembly shall not make any recommendation with regard to that dispute or situation unless the Security Council so requests. 


2.  The Secretary-General, with the consent of the Security Council, shall notify the General Assembly at each session of any matters relative to the maintenance of international peace and security which are being dealt with by the Security Council and shall similarly notify the General Assembly, or the Members of the United Nations if the General Assembly is not in session, immediately the Security Council ceases to deal with such matters. 


But see discussion infra note 351.


� Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004 I.C.J. 136, 149 – 50 (July 9):


[T]he Court notes that there has been an increasing tendency over time for the General Assembly and the Security Council to deal in parallel with the same matter concerning the maintenance of international peace and security (see, for example, the matters involving Cyprus, South Africa, Angola, Southern Rhodesia and more recently Bosnia and Herzegovina and Somalia). It is often the case that, while the Security Council has tended to focus on the aspects of such matters related to international peace and security, the General Assembly has taken a broader view, considering also their humanitarian, social and economic aspects.  


28.  The Court considers that the accepted practice of the General Assembly, as it has evolved, is consistent with Article 12, paragraph 1, of the Charter.


� Certain Expenses of United Nations, 1962 I.C.J. at 163.


� U.N. Charter art. 18, para 2:


Decisions of the General Assembly on important questions shall be made by a two-thirds majority of the members present and voting.  These questions shall include:  recommendations with respect to the maintenance of international peace and security, the election of the non-permanent members of the Security Council, the election of the members of the Economic and Social Council, the election of members of the Trusteeship Council . . . the admission of new Members to the United Nations, the suspension of the rights and privileges of membership, the expulsion of members, questions relating to the operation of the trusteeship system, and budgetary questions.


� Certain Expenses of United Nations, 1962 I.C.J. at 163 – 64.  See also U.N. Charter, art. 5:


A Member of the United Nations against which preventive or enforcement action has been taken by the Security Council may be suspended from the exercise of the rights and privileges of membership by the General Assembly upon the recommendation of the Security Council.  The exercise of these rights and privileges may be restored by the Security Council.


And U.N. Charter, art. 6:


A Member of the United Nations which has persistently violated the Principles contained in the present Charter may be expelled from the Organization by the General Assembly upon the recommendation of the Security Council.


�Certain Expenses of United Nations, 1962 I.C.J. at 164; U.N. Charter, art. 17, paras 1 – 2. 


� But see Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276, 1971 I.C.J. 16, 50 (“For it would not be correct to assume that, because the General Assembly is in principle vested with recommendatory powers, it is debarred from adopting, in specific cases within the framework of its competence, resolutions which make determinations or have operative design.” (emphasis added.)).


� U.N. Charter, art. 11, paras. 1 – 3:


1.  The General Assembly may consider the general principles of co-operation in the maintenance of international peace and security, including the principles governing disarmament and the regulation of armaments, and may make recommendations with regard to such principles to the Members or to the Security Council or both.


2.  The General Assembly may discuss any questions relating to the maintenance of international peace and security brought before it by any Member of the United Nations, or by the Security Council, or by a state which is not a Member of the United Nations . . . and, except as provided in Article 12, may make recommendations with regard to any such questions to the state or states concerned or the Security Council or to both.  Any such question on which action is necessary shall be referred to the Security Council by the General Assembly either before or after discussion.


3.  The General Assembly may call the attention of the Security Council to situations which are likely to endanger international peace and security.


� Certain Expenses of United Nations, 1962 I.C.J. at 164.  Contra id. at 257 (dissenting opinion of Judge Koretsky):


The General Assembly has assumed a task of setting up the United Nations Force.  One should state that the Charter does not include such a notion as a United Nations Armed Force.  Even the Security Council itself is not authorized to set it up. . . . Article 42 of the Charter, mentioning action by air, sea and land forces, which the Security Council may take “to maintain or restore international peace and security” states that such action is being carried out by air, sea or land forces of Members of the United Nations and not by forces of the United Nations.


� Certain Expenses of United Nations, 1962 I.C.J. at 164  – 65.


� Id. at 165.


� Id.


� See id. at 186 (Spender, J., concurring):


The purpose pervading the whole of the Charter and dominating it is that of maintaining international peace and security and to that end the taking of effective collective measures for the prevention and removal of threats to the peace.


Interpretation of the Charter should be directed to giving effect to that purpose, not to frustrate it.  If two interpretations are possible in relation to any particular provision of it, that which is favourable [sic] to the accomplishment of purpose and not restrictive of it must be preferred. 


See also U.N. Charter, supra note 263.


� Certain Expenses of United Nations, 1962 I.C.J. at 168.


� “Seized” refers to Article 12 of the United Nations Charter which prohibits General Assembly recommendations while the Security Council is considering (or is seized by) a dispute.   But see discussion supra note 351. 


� Certain Expenses of United Nations, 1962 I.C.J. at 179 – 80. 


� But see Thomas Ehrlich, Third-Party Involvement in International Dispute Settlement, 23 Stan. L. Rev. 1143, 1145 (1971) (book review) (suggesting that the essential issue in the case was political rather than legal and that the Court  “should not, as a matter of its discretion, have become involved, even if it was competent to do so.”).


� The central features of this order are the erosion of the nation-state system in the international order as information technologies flatten hierarchies and diffuse influence to private groups and individuals; the cacophony of different voices and viewpoints emerging from the end of Western colonialism and Soviet communism, joining the global dialogue, and challenging conventional orthodoxies; and the recognition of transnational and nontraditional threats, such as global warming, to international peace and security. 


� These norms are political, diplomatic, and legal.  The content of those norms, for our purposes, is unimportant.  See supra note 2.  


� See supra note 277 and accompanying text.


� This excludes those occasions when the Security Council has authorized force to augment other measures such as economic sanctions.  See supra note 159 and accompanying text.  


� See supra note 149.


� See discussion supra pp. 8 – 10.


� See supra note 267 and accompanying text.


� See supra pp. 49 – 50. 


� See discussion supra Part I.E.


� See discussion supra Part I.D.2.b


� See discussion supra Introduction, Part I.D.1


� See discussion supra pp. 9 – 10.


� See discussion supra Part I.E.


� See discussion supra Part I.D.2.a. 


� See discussion supra note 9 and Part I.E.


� See supra note 264. 


� See supra note 353.


� The broader question of global legitimacy among the world’s peoples is beyond the scope of our analysis.  The United Nations represents sovereign and independent states rather than people.  Our focus is on the legitimacy of Security Council decisions within the United Nations framework to impose mandatory economic sanctions. 


� See discussion supra Part II.B.2. 


� Proposals to increase the size of the Security Council, to add new permanent members, and to change the Big Five veto power enjoy wide support.  However, they have significant drawbacks.  While enjoying wide support, these proposals also are controversial, particularly with the Big Five who are not anxious to lose their unique positions within the United Nations framework.  These proposals entail amendments to the United Nations Charter, which is a challenging process.  Finally and most importantly, these proposals tinker with, but fail to address, the issue of Security Council legitimacy.  Based on the lessons from the League of Nations, the Security Council, by design, is a small and select group led by the leading world powers to facilitate the discharge of its responsibilities.  These proposals do not change that essential nature of the Security Council.  Indeed, changing its nature likely would end whatever unique benefits the Security Council provides to the international system and would devolve the Council into another General Assembly.  Rather, the Security Council must address the challenges to its legitimacy now vice the future by leveraging the reservoir of legitimacy inherent in the General Assembly.   


� See supra note 357.


� See supra note 350.


� See discussion supra Part I.D.2.a.


� See supra Part Part I.E.


� See discussion supra notes 292 – 296 and accompanying text.


� See discussion supra Part II.B.1.
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