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Abstract

The subprime mortgage crisis has exposed a system of predatory and irresponsible lending on a scale we are only beginning to comprehend.  Those initially harmed in this crisis – the canaries in the coal mine – were largely low-income people of color. As the crisis has unfolded, the potential solutions available to such borrowers seem to privilege one kind of legal story over all others:  the story of the poor person as a victim in need of rescuing.  
In order to win, therefore, lawyers who represent these clients often fall back on a default narrative about their clients as unwitting or irresponsible victims in high-stakes, crisis-driven stories that take place in the winner-take-all context of litigation.  These narratives begin at the moment of crisis, and not at any time before.  In addition, these narratives do not take the long view of this crisis or its effects. As such, these stories reinforce the status quo, by focusing attention on the victims’ bad choices and unscrupulous lenders, cabining the particular crisis as an unfortunate confluence of events rather than a part of the larger picture of a system that reinforces poverty.  

But it does not have to be that way.  Looking through the lens of narrative theory, my paper constructs counter-stories about those who find themselves faced with home foreclosure: stories that envision the individual clients’ broader context, and their agency within that context; stories that imagine the clients’ ability to look and plan ahead.    I perform this analysis by suggesting that these situations present lawyers with the opportunity to tell many different – competing, alternative, serial – but equally “good” stories.  The choices about which of those stories to tell and how to tell them are complex and nuanced, and depend on multiple variables that need to be weighed by both the lawyer and the client.   

The piece concludes by suggesting that a lawyering theory that is open to this multiplicity of stories – and does not privilege one among them -- contributes to constructing lawyering models that empower all kinds of client narratives.  This approach thus allows those who would otherwise assume victim roles in adversarial narratives to contribute in constructing narratives that do not necessarily involve them having to be rescued.  And it helps lawyers see their power and responsibility to construct these stories collaboratively with their clients, and thus to move the law in a direction that recognizes the clients as something other than victims.
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Introduction
The mortgage crisis has made sad stories of dispossession ubiquitous. Some of those faced with the loss of their homes have found lawyers who are helping them negotiate imminent foreclosures.  These cases turn on a complex morass of laws dealing with lending practices.  Perhaps as important, these cases depend on the stories the lawyers tell about their clients.  Some stories are more likely to get the attention of the public and lenders and result in settlements that may favor the borrower and save their homes.  These same individual stories, however, in the long run, may fail to address the larger story that the mortgage crisis has revealed, a story that, if untold, promises to create even greater harm for the poor and dispossessed.  This article is about the power of narrative in dealing with predatory lending cases and the larger consequences of the stories lawyers tell in those cases.
Over the past two years, we have learned more than we thought we would ever need to know about subprime lending
 and securitization and ballooning interest rates and bundling loans.
  Just from listening to National Public Radio and reading the newspaper, we can speak with some authority about the demise of mortgage-backed securities and foreclosure rates.
  And we have learned a bit about the difference between a legitimate subprime loan gone bad and a predatory loan.
  So the story I begin with is one that has become familiar to us all:

Helen realized there was no way she could pay her new mortgage and manage her mounting credit card debt.   She was afraid the bank was going to come and take her house and her credit cards.
    She had been hearing on the radio and TV that there might be something she could do to get out of the loan. She called a lawyer and told him the story about how she came to refinance her house, and how now she needed help figuring out what to do next.

For many years and in many law reviews now, we have been reading and writing about the relationship between narrative and story and the law.
  I add my voice once again to this discussion
 by examining more closely this idea that as representors of clients, lawyers are constructors and tellers of stories.
 Specifically, I examine the process lawyers go through and the choices lawyers make in figuring out what stories to tell and how to tell them.
The metaphor of the lawyer as constructor and teller of stories leads us to make room for the possibility of a multiplicity of stories.  This concept, which I call narrative theory, does not tell lawyers which stories to tell or how to tell them.  Lawyers have to make those decisions on their own, dependent on a variety of factors, including the law, the facts and the client’s goals.  

In spite of that, however, the current legal response to the mortgage crisis, as represented by the potential solutions available to people like Helen, tends to privilege one kind of story over all others:  the story of the poor person as a victim in need of rescuing.  Lawyers who represent poor people often fall back on this default narrative in the high-stakes, crisis-driven, winner-take-all context of litigation.  These narratives begin at the moment of crisis, and not at any time before.
  In addition, these narratives do not take the long view of this crisis or its effects.  As such, these stories reinforce the status quo, by focusing attention on the victims’ bad choices and unscrupulous lenders, cabining the particular crisis as an unfortunate confluence of events rather than a part of the larger picture of a system that reinforces poverty.  

But it does not have to be that way.  Narrative theory allows us to examine and deconstruct the stories that media and lawyers are telling about the mortgage crisis.  Having thus revealed these stories as ones that, when told without reflection and intention, do little, if anything, to change the status quo, narrative theory further shows lawyers how to tell different stories in a way that reveals the mortgage crisis as merely a symptom of a much larger systemic problem, a problem that lawyers themselves can play a part in remedying.  In the face of the biggest economic, housing, health care and education crisis since the Great Depression, when low and middle-income people are under threat from all sides, anti-poverty lawyers must be more conscious than ever about the kinds of solutions they work toward.  Their stories must be clear, persuasive and expressive of the context so that change can encompass this larger picture, this larger story.  

Looking through the lens of narrative theory, my paper constructs counter-stories about those who find themselves faced with home foreclosure: stories that envision the individual clients’ broader context, and their agency within that context; stories that imagine the clients’ ability to look and plan ahead.    I perform this analysis by suggesting that Helen’s situation presents lawyers with the opportunity to tell many different – competing, alternative, serial – but equally “good” stories.  The choices about which of those stories to tell and how to tell them are complex and nuanced, and dependent on multiple variables that need to be weighed by both the lawyer and the client.   To illustrate this point, I choose to tell two possible stories and examine the factors that go into such choices.  These choices and the stories they result in teach us about the process of practicing law in a way that empowers clients, and might result in a legal framework that makes room for the multiplicity of their stories.
In Part One, I tell Helen’s story against the backdrop of the laws regarding predatory lending.  Part Two begins to explore the metaphor of the lawyer as storyteller by deconstructing
 the elements of a story, and then by deconstructing the story the lawyer tells about Helen.  In Part Three, I offer alternative constructions of Helen’s situation, and suggest that lawyers can be more active in wrestling with the law to make it conform to our clients’ lives rather than vice-versa.  

The piece concludes by suggesting that a lawyering theory that is open to this multiplicity of stories – and does not privilege one among them -- contributes to constructing lawyering models that empower all kinds of client narratives.  This approach thus allows those who would otherwise assume victim roles in adversarial narratives to contribute in constructing narratives that do not necessarily involve them having to be rescued.  And it helps lawyers see their power and responsibility to construct these stories collaboratively with their clients, and thus to move the law in a direction that recognizes them as something other than victims.  
Part One:  The Predatory Lending Story

Many of the subprime mortgage cases are being handled pro bono by lawyers who do not regularly practice in the area.  Imagine that Helen is directed to such a lawyer.  Her situation appears to him to have many of the indicators of what could be a successful case: 
She had heard about the refinancing opportunity in a radio commercial, which promised not only a lower interest rate than she was currently paying, but also $300 of free groceries and cash back to pay off credit card debts.  She contacted the company and a man came out to her house and helped her fill out a mortgage application.  She believed it was for a fixed rate mortgage, but at the time of the closing, it had changed to an adjustable rate.  Once the new rate kicked in, she was unable to make her payments.  She’s missed two and is afraid the bank is going to come and take her house. That’s why she called the law office.
A. The Law

There are three categories of lenders in the market: 
 those who make prime loans; those who make subprime loans; and those who engage in predatory lending.
  Lenders in the prime mortgage market provide mortgages to low risk borrowers with strong credit histories.
 Legitimate subprime lenders lend to borrowers who have experience shopping for credit but for some reason do not have good enough credit to borrow from prime lenders.
  And predatory lenders make mortgages available to people who do not have experience in borrowing and who are closed off from the prime and legitimate subprime loan markets due primarily to their poor credit rating.
  While at one time, common discourse differentiated between the latter two kinds of loans – legitimate subprime and predatory – the mortgage crisis the country finds itself in now reveals that at least in the last couple of years, most if not all subprime loans have layers of “illegitimacy” and have contributed to the meltdown of the mortgage system.
  For purposes of this analysis, however, I am focusing specifically on predatory loans.
There is no exact definition of “predatory lending.”
 Rather predatory loans can be recognized by how they are structured and whom they benefit and hurt.
  Among the most common and recognizable predatory mortgages are:  loans structured in ways that result in seriously disproportionate net harm to borrowers; loans involving fraud or deceptive practices; loans that lack transparency yet are not actionable as fraud; loans that require borrowers to waive meaningful legal redress; loans with disproportionately high interest rates; loans given based on assets rather than income, whose primary purpose is foreclosure; loans with adjustable interest rates that are not easy to predict.

Predatory lenders target low income neighborhoods and potential borrowers or homeowners based on race and social status.
 They use marketing tools that deceive and trick borrowers who are shut out from the legitimate mortgage markets to get them to sign on to loans they will not be able to repay.
  As we know, even the most legitimate mortgage loan in the world is difficult to understand.  Predatory loans tend to be even worse, written deliberately in dense legalese over multiple pages and copies.
  Agents and brokers secure the loans by telling the potential borrowers that if they do not sign the papers now they will miss out on the deal.
 Because the class of borrowers who are targeted by these lenders has little access to the legitimate prime and subprime markets, it is hard for these potential borrowers to shop around and judge for themselves whether the loan they are being offered is a good one or not. 
  And that is precisely the point.  Predatory lenders purposely target low income borrowers who do not know any better.
  

Federal and state laws can and have been used to get at some of these practices and some of these lenders.
  The most common federal statutes used to combat predatory lending are:  the Truth in Lending Act (TILA)
 which requires lenders to make certain disclosures to borrowers;
 the Real Estate Settlement Procedures Act (RESPA),
 which covers all federally related loans and requires that very particular procedures be followed at the time of the closing of the loan, and which prohibits fee-splitting among and kickbacks to agents and brokers;
 the Home Equity Protection Act (HOEPA), which sets limits on the amount of home loans, and requires substantial disclosures by lenders;
 the Equal Credit Opportunity Act (ECOA)
, which prohibits discrimination in lending on the basis of race, public assistance, etc.
; and the Fair Housing Act (FHA)
, which prohibits discrimination by the lender, and can be used to make reverse redlining claims in these cases.
  

In addition, most states have consumer protection statutes and other statutes that regulate the mortgage and lending industry, many of which can be used in predatory lending claims.
  And finally, common law claims of fraud and breach of contract can sometimes be used in these cases.
  

Because there is no one animal called “predatory lending,” these federal and state remedies fall short of providing comprehensive relief for the victims, or deterrence for the perpetrators of these practices.
  There appears to be a basic predatory lending story for the borrower.  It goes something like this:  unscrupulous, devious, shady lenders target vulnerable members of the population who had no access to other lenders and trick them into signing on to loans they cannot afford so the lenders can steal their homes.  Also, the borrowers themselves – the victims – are often complicit in some way, or at the very least, looking for that deal that seems too good to be true, even in the face of its obvious impossibility.

B. The Facts

Against this backdrop of the law, the lawyer will meet with Helen and counsel her a bit on the laws that might be able to help her; and he will do some more fact gathering to flesh out her particular predatory lending story.
Suppose he learns that Helen was a black woman suffering from diabetes and high blood pressure, dependent on social security and Medicare.  Her husband, Samuel, was a black man who struggles daily with alcoholism.  They had been married for about thirty years.  They were both in their early fifties.  Helen stopped going to school when she was thirteen and reads at about an eighth grade level, and certainly did not understand the technical language found in mortgage documents.  Samuel completed high school but was functionally illiterate and never read any of the mortgage contracts.  Helen essentially ran the household, including the financial aspects, though Samuel often squandered their funds on alcohol.  Samuel had been an alcoholic the whole time they had been married.

Helen and Samuel owned their house, which was in a very poor, predominantly African-American neighborhood.  One of the things Helen really liked about the neighborhood was the local community radio station, which she listened to all the time.  Several months before contacting the law office, she began hearing a particular advertisement several times over the course of every day.  A company was offering deals for refinancing houses in her neighborhood.  

After hearing this commercial multiple times, Helen became intrigued by the possibility.  Her primary interest in refinancing was to pay off various outstanding credit card bills and lines of credit.  She was also lured by the offer in the ad that she would receive $300 in free groceries from the mortgage lender.

Helen called the company to discuss the possibility of refinancing her home.  She told the broker she spoke to, Mr. Robinson, that she was interested in applying for a fixed-rate mortgage.  He came to Helen and Samuel’s home and interviewed them, using the answers they gave to fill out the loan application on the spot.  The Good Faith Estimate that he gave them at the time of the application confirmed that they had applied for a loan at the fixed rate of 6.25%. 

Samuel was visibly intoxicated during this, and all interactions with the broker.  Helen told the lawyer that he was routinely drinking seven or eight forty ounce bottles of malt liquor (“forties”) every day, and that the day of the application was no different.  In the course of filling out the loan application, Helen specifically informed Mr. Robinson that Samuel would likely lose his job soon, which in fact he did.

Several weeks after they had filled out the application, Mr. Robinson called Helen and told her over the phone that because of her poor credit rating, she was not eligible for the fixed-rate loan and would have to take a variable rate loan.  He told her that the monthly payment would be approximately $1,000.  When Helen balked at that, Mr. Robinson offered to lower the amount to $900 per month.  He told her she would never find such a good deal for her house but that if she did not jump on it now, it would disappear.  She eventually agreed to the $900 a month, knowing it would be a real struggle to make those payments.
Helen never received anything in writing rejecting her application for the fixed rate loan; nor did she ever fill out another application for an adjustable rate loan.

Helen knew at the time that she and Samuel would not be able to afford the loan at the new adjustable rate.  She felt, though, that she had to refinance in order to cover her credit card debts and other lines of consumer credit.  She asked Mr. Robinson to confirm that the loan amount would be enough to pay off these debts.  Mr. Robinson promised it would – she was to receive $15,000 in cash from the transaction.  He told her to call the credit card companies and let them know she was getting ready to borrow money from her sister to pay off her debts. She did so.

At the closing, Samuel was once again visibly intoxicated.  In fact, he was holding and drinking from a “forty” throughout the entire process.  The copies of the loan Helen received at the closing were unsigned.  The closing documents were dated three days earlier than the date of the actual closing.  Helen was not provided with copies of various documents that she requested, including signed copies of the closing documents.  She never received either the $15,000 in cash, or the $300 in free groceries.  She believed that her old mortgage had been paid off and that she now had a new one at the new adjustable rate, because her monthly payments had gone up to the $900.  
By the time she contacted the law office, she was two months behind in her mortgage, being unable to afford the $900 per month, and her credit card bills remained as high as ever. 
C. The Law Suit
This transaction has all the elements of a good juicy predatory lending story:  Big bad subprime mortgage company targets poor black neighborhood, enticing clients with free groceries and promises to pay off credit card debt.  This particular client was not only poor and black, she was also disabled and barely educated; her husband was an alcoholic who was drunk throughout the whole thing, and couldn’t read.  The slick broker who came to her house played bait and switch with the terms of the loan and then turned up the heat when she started to balk, all along banking on getting the house out of the deal. 

The lawyer would draft a complaint against the original lender and mortgage broker based on the tools available to him:  parts of the Truth in Lending Act (TILA);
 provisions of the state Consumer Protection Procedures Act; provisions of the Real Estate Settlement Procedures Act (RESPA);
 and common law fraud and contract claims. After months of discovery and motion practice, the case would probably settle, with the defendants agreeing to rescind the loan and forgive the two months of nonpayment.  Helen’s mortgage would go back to being what it was before she contacted the company.  It would be as if the whole thing never happened.

Part Two:  Looking at the Story More Carefully

The lawyer chose to tell the story he told about Helen’s situation because he understood it to be the story the law required him to tell in order to protect Helen’s house from foreclosure.  And indeed, the various laws against predatory lending do seem to imagine stories just like Helen’s:  situations where poor people have lost out either to the System, or to individual rich folks. The solutions offered by these laws are solutions to high stakes problems. They tend to kick in only at the moment of crisis, and not at any time before. 
  And they tend to address only the immediate crisis and not its underlying causes.  In order to benefit from these policies, therefore, plaintiffs need to assume the posture of victim in this high stakes, winner-take-all, reactive system.  The stories these plaintiffs tell are therefore victim stories.

How the lawyer frames the facts of his case is a significant choice. It is often mistakenly treated as an inevitable framing. He might have had good reason to make this choice, but it was, nevertheless a choice.  That’s what lawyers do:  we choose what stories to tell and how to tell them;
 and in so doing, we choose not to tell other stories.
For many years and in many law reviews now, we have been reading and writing about the relationship between narrative and story and the law.
  I would like to examine more closely this idea that as representors of clients, lawyers are constructors and tellers of stories. Specifically, what is the process lawyers go through and the choices lawyers make in figuring out what stories to tell and how to tell them?
My analysis of this process involves three lines of inquiry:  first, what are the components of a story; second, what choices can and does a lawyer make about the story she tells; and third, how does she make those choices?  In considering each of these questions in turn, I construct a theory of lawyering based on storytelling that can help us both to understand how lawyers practice our craft, and also to engage in that practice with intentionality and awareness of the consequences of our choices.

A. What Is A Story
Thinking about the practice of law as a practice of storytelling gives us the opportunity to look behind and between and over and under the black letter rules that comprise “the law.”
  In those interstices, we find facts and language and structure and ideas that go well beyond the holding of an opinion or the mandate of a statute.
  By treating law as narrative, we discover not only “how law is found but how it is made.”
 

Cultural psychologist Jerome Bruner describes the act of storytelling as so instinctive, so intuitive, as to render an explanation of how we do it close to impossible:  “We stumble when we try to explain, to ourselves or to some dubious other, what makes something a story rather than, say, an argument or a recipe.”
 And yet, if lawyers are to be effective legal storytellers – the kind who explain not only how law is found, but also how it is made – we must be able to overcome this asymmetry between doing and understanding what we do.
  We must be able to describe – if only to ourselves, so we can do it again – what goes in to the making of a story.

Starting with the basics, what is a story?  Anthony Amsterdam and Jerome Bruner provided a great service to the world of legal scholarship with their book Minding the Law in which they translated literary theory and rhetoric into terms understandable to the contemporary legal (as opposed to literary) scholar.
  As described therein (and as we all know, instinctively and intuitively), stories are comprised of:

· A “steady state” -- that is, a state “grounded in the legitimate ordinariness of things.”
 

· The “trouble” – that is, something that happened to disrupt the “legitimate ordinariness.”
  

· Efforts at redress, to cope or come to terms with the disruption

· outcome/resolution

· coda or moral –  a “retrospective evaluation of what it all might mean” – which returns the audience from the “there and then of the narrative to the here and now of the telling.”

Taken together, these five elements make up what we call “the plot” of the story
 -- the “what happened and why” of the story.  Plots usually fit into particular “genres” –“mental models representing possible ways in which events in the human world can go.”
  In other words, the story is recognizable to the reader or listener almost from the outset, causing him or her to register it as a comedy or tragedy or drama, etc.
  These are established or stock scripts that we recognize and expect to resolve in certain ways.
  

Making the plot move, of course, are the Characters -- free agents, with minds of their own,
 rendered by external details, who engage in the “what happened and why” of the story.
  Theodore Leitch describes characters as “trope[s] for human identity,”
 and, like plots, characters tend to register with readers or listeners as familiar, each one expected to embody one or more general truths.
  Thus we expect to encounter and to recognize heroes, villains, lovers, enemies, good guys, bad guys, clowns, tragic figures, protagonists, antagonists, etc.  
Plot and character make up what I call the “what” of the story – something happened to someone and the story is about how to fix it.  In addition to these substantive components is what I call the “how” of the story.  These are the technical pieces that literally make the story go:  timing, framing, pace, language, when the story begins, when it ends, what gets described fully, what gets left out, setting, organization, and structure.
 As much as plot or character, these elements make the story what it is, delivering it to the reader or listener in a form that he recognizes and responds to.

B. How Lawyers Tell Stories
Narrative theory requires exploration beyond this essential deconstruction of a story, however.  Each one of those elements – character, plot, genre, timing, framing, rendering of detail, pacing, etc. – represents one if not more than once choice about the kind of story to tell and how to tell it.
  In order to know how to tell a story, then, lawyers need to understand the choices we make and why we make them.

Lawyers are particular kinds of storytellers, influenced by variables unique to their role as tellers of their clients’ stories.  In that role, as makers of legal arguments, we decide what story to tell and how to tell it “guided by some vision of what matters.”
  Put another way, in order to figure out what story to tell and how to tell it, the lawyer must weigh three substantive factors, the same factors that make up the theory of the case:  the law, the facts and the client’s goals.
  In addition, of course, the lawyer must consider contextual factors, e.g. the audience, the forum, availability of resources, personality of the client and potential supporting or detracting characters in the story, etc. The lawyer must also take into consideration particular cultural norms and values in deciding among different stories and ways of telling them.
  And finally, the lawyer must consider factors personal to him in determining what story to tell and how to tell it:  is he comfortable in a courtroom, can he pull off a humorous narrative, does he do better in a more formal or less formal setting, does the client’s situation raise personal moral or ethical concerns, etc.

When a lawyer drafts a statement of facts, for example, she does not simply record the known universe of “relevant” facts in an interesting and persuasive way. Indeed, there is no such thing as an absolutely neutral description of the facts.
   As lawyers, we engage in fact-gathering repeatedly – at initial client interviews, after we’ve done some legal research, in anticipation of the other side’s argument – and then we “pick and choose from available facts to present a picture of what happened”
 that most accurately reflects our sense of what matters.  And the other lawyers involved do exactly the same thing, with exactly the same pool of facts, but emphasizing different details, drawing different inferences, resulting in quite a different picture.

This goes for the story’s “how” too.  The law might define what is relevant (and I say “might” deliberately), but it cannot define “how the relevant facts, in a particular case, are to be expressed.”
  It is up to the lawyer to figure out what words to use, with what emphasis.  A lawyer’s statement of facts thus “reflects – by its inclusions and exclusions, the emphasis of its sentence construction, and the structures of its argumentation – choices.”
  Lawyers make choices about the other technical elements of a story as well:  when the story should begin and when it should end, how quickly or slowly the action should move, how fleshed out each character should be, etc.  Kim Lane Scheppele provides wonderful examples of choices judges make in the “how” of their stories (for that is, of course, what appellate opinions are) both about word choice (“lightly choke” v. “heavy caress”)
 and framing (beginning with the defendant’s childhood v. beginning with the night of the crime) .

Thus, stories are not “recipes for stringing together a set of ‘hard facts.”
 Rather storytellers construct the facts that comprise the stories
 by sorting through what is out there and figuring out both what to say and how to say it, based on the storyteller’s own perspective about “what matters.”  Narrative is not a purely logical argument because there is not one right solution.  A set of events can be organized into alternative narratives and the choice among them depends on perspective, circumstances, and interpretive frameworks.
  And those choices are governed by what we care about.  Thus the “fabric of narrative reflects the shape of our concerns”
  

For lawyers, then, figuring out “what matters” is a complex and nuanced process.
  When we choose what story to tell and how to tell it, we must work hard and with awareness to reconcile and balance these various facets of “what matters.” 
C. Deconstructing Helen’s Story

What lawyers must appreciate is that when we choose to tell a particular story in a certain way, we are shaping future stories.  If the story we present is persuasive, then other stories will be shaped to fit that “winning” story.  This process reifies what the legal system recognizes as actionable harms, essentially making law.  Such reification may prevent a deeper look at the problem we are trying to solve, which can have significant consequences for those affected by that underlying problem.

The winning “predatory lending” story, which the lawyer told about Helen, in its most caricatured, boils down to this:  

Once upon a time there was a poor disabled black woman who lived in a house in a bad part of town, with her poor alcoholic black husband.  Along came a slick mortgage broker who offered her a great deal on her house and promised to help her pay off all her debts so she could live happily ever after.  She felt very tempted by the offer and took it, even though she knew in her heart that it was too good to be true.  Of course, it was too good to be true.  The slick mortgage broker took her money and got her to sign the papers and then he disappeared.  The poor disabled black woman never got the money to pay off her debts, and ended up even poorer than she was before.  So she and her poor alcoholic black husband need the government to come in and undo the deal the slick mortgage broker conned her into so she can go back to being only as poor as she was before, and live happily ever after like that.

Helen’s “steady state” was: living beyond her means, buried in credit card debt, in a house in a bad part of town.  The “trouble” comes along in the shape of the mortgage broker (more on him in a minute) conning her into a refinance deal she can’t afford.  The resolution of the story returns Helen to her original steady state – “only as poor as she was before.”  

We recognize a number of characters in this story, and they help us figure out what kind of story it is.  The most prominent are Helen and Samuel as the victims, identifiable by their poverty, their lack of education, their lack of ability (both physical and mental) and their desire to do better for themselves.  They represent a certain kind of victim – not the totally innocent one like Cinderella,
 but rather the one who wants to better herself a bit sneakily and ends up getting into trouble, like the husband and wife who have three wishes and end up turning each others’ noses into sausages, only to have to use their final wishes to turn them back into noses.

We also recognize the villain in the story: the mortgage broker, identifiable by his slickness, his insistence, his persistence, and of course, the fact that he cheats and lies and makes off with their hard-earned house.  But again, he is not pure evil like the Wicked Witch of the West, but rather manipulative and clever, playing on the Victims’ own weaknesses.  And we recognize the fairy godmother in the story, in the form of the Law (as the “magic wand”) and the lawyer (who wields the wand), identifiable by her power to swoop down and undo the deal the foolish victims got themselves into. With a wave of the “magic wand” (the laws against predatory lending), the lawyer removes the sausages from Helen’s and Samuel’s noses, and they are left with no more wishes, but with their noses back to normal.
We learn through these characters that this story is not a fairy tale, but rather a morality tale – a “careful what you wish for” story.  Much like the sausage story, this one warns Helen and Samuel, and through them, us, not to try to get more than we are entitled to through our own hard work and honest means, and to be content with our lot as is.  Otherwise we’ll end up losing our houses or with sausages for noses. 

Written literally in the language of predator and prey, the story is framed tightly around the loan itself.  We learn very little about Helen and Samuel as characters in their own lives, other than as victims of the predatory lending scheme.  They have been boiled down to the caricatures of the poor, black, disabled, alcoholic victims.  And we learn very little about the plots of their lives beyond that scheme.  The story provides historical background only to flesh out Helen and Samuel’s roles as victims and Mr. Robinson’s role as villain; and only those details necessary to make compelling the argument that the fairy godmother government should come in to right the wrongs.   The complaint the lawyer drafted tells the very simple story about the predatory loan and its effect on the plaintiffs.  

And it was successful:  faced with the threat of the fairy godmother swooping down and waving her magic wand, the defendants agreed to settle the case and the plaintiff was returned to her pre-trouble steady state.  

Part Three:  Other Stories

The lawyer told this story – an adversarial story about victims and perpetrators -- in this way – in the form of a complaint in the particularized context of a law suit – because he identified Helen’s situation as a mortgage crisis, and indentified the legal remedies available to ameliorate that crisis.  Those remedies – the various laws against predatory lending practices – in turn dictated the kind of story the lawyer told, and the way he told it.   They determined for the lawyer “what matters” in Helen’s case.  

The lawyer understood Helen’s goal to be not to have her house foreclosed; he appropriately researched the law of predatory lending and gathered the facts in light of the law he found.  Helen was behind in her mortgage payments and told the lawyer that she needed help to save her house.  Helen herself understood that to be the only remedy.   The lawyer thus told the story he felt he needed to tell in order to get the remedy the law provided in a situation like Helen’s, and he told it in such a way as to fit in to the legal requirements of the particularized context in which he was telling it. 

The fact that this story did not completely or adequately describe Helen or Samuel or their relationship or their lives, or that it played on ugly racial and class stereotypes might have given the lawyer pause.  He liked Helen a lot based on their few meetings.  But he felt that the legal remedies available to Helen defined the story he had to tell.  It was a story about a crisis with very high stakes that required intervention in order to salvage the victim’s house.
A. The Realm of Possibilities
But what about Helen’s underlying goals of getting cash and paying off her debt, the very pressures that got her into the loan to begin with? Has this solution really improved Helen’s lot in life? This immediate crisis has been averted, but what is to prevent another similar crisis from happening at some point in the near future?

The basic premise that lawyers choose what stories to tell and how to tell them is not just about facts or framing or language, it’s also about the law itself.  The law is not just there, waiting for us to come along and plug our clients’ lives into it, or the other way around (plug it in to our clients’ lives).  The process lawyers go through to make choices about what story to tell and how to tell it is in fact what constructs the law.
  Lawyers make the law by telling stories about our clients’ lives.
  

This is the most powerful part of the storytelling metaphor:  by being sensitive to narrative, we begin to see the law differently:  “it ceases to be limited, settled and formal and becomes instead fluid, contested and even contradicted.”
  And by seeing ourselves as storytellers about, inter alia the law, we begin to understand that the law is not objectively created and applied, but rather that it is subjective and constructed by us.
  

As storytellers about the law, lawyers are powerful actors in the legal system who can and must make choices about the kind of stories to tell and therefore the kind of law we make. As such, we “participate in the ongoing process of re-creating the law.  Bearing legal narrative in mind, we can understand law not as restriction and control but rather as a realm of possibilities.”

What is the realm of possibilities in Helen’s case?  What other stories could the lawyer have told? 
He could have told another kind of “victim” story: one that played less on racial and economic stereotypes, one that defined the defendants more broadly and sought greater remedies, one that developed the client’s character as more of a change agent than a helpless victim.
The lawyer could also have widened his frame a bit in telling the story so that the fact-finder learned more about Helen and Samuel.  He could have provided more historical background of the subprime lending crisis to place this particular loan in a social and political and economic context.  He could have described the villains more broadly to include not only the slick mortgage broker, who was, after all, just a minnow in the subprime lending war,
 but also the various lending institutions that made this loan and others like it possible.  He could even have told a story that named the FDIC and other federal oversight agencies as the bad guys.  
In all of these stories, the essential plot structure and characters remain consistent – Helen and Samuel are the victims, living in their house above their means, they’re conned by some bad guys into a loan they cannot afford, and the Fairy Godmother (in the form of the law and the lawyer) swoops down and gets them back to their pre-trouble steady-state, maybe with a little extra cash, so they end up a bit better off than when they started.  

The genre of these stories also remains essentially the same:  they are good-guy/bad-guy stories with varying degrees of blame placed on the victim relative to the villain.  They are stories that take place in and around a crisis that needs to be resolved.  The morals of all of them are also the same:  if you are living beyond your means and get into a situation that seems too good to be true, it probably is, and you’re going to need help getting out of it.  Not quite the sausage story, but certainly not the innocent Cinderella story either.

Finally, these stories all take place against the same essential backdrop and in the same context:  the laws against predatory lending and the specter of a lawsuit define the stories’ plot, characters and structure.  The stories are still written in the language of predator and prey; there are still good guys and bad guys; they are still framed tightly around the loan – what background facts are given are only those that explain the characters’ behavior or the applicability of the law to this situation.  The essential narrative structure – steady state, trouble, resolution, moral – is consistent among all of these stories, as well as the story the lawyer told initially.

B. Another Kind of Story
What if we changed the narrative structure of Helen’s situation by fiddling with her steady state and the trouble that disrupted it and the resolution she sought? Wouldn’t that affect the rest of the story’s plot – the resolution itself and the moral of the story? Wouldn’t it change who the characters were?  Might it alter the story’s genre? And what about the story’s structure – how it is framed, organized, where it begins, where it ends?  
Imagine the following scenario:
Helen realized there was no way she could pay her new mortgage and manage her mounting credit card debt.   She was afraid the bank was going to come and take her house and her credit cards.    She had been hearing on the radio and TV that there might be something she could do to get out of the loan. She called a lawyer and told him the story about how she came to refinance her house, and how now she needed help figuring out what to do next.

The lawyer sat down with Helen and learned that she and her husband Samuel owned their home, and had been employed for many years, but recently had been having a hard time making ends meet.  So gradually, Helen, who had always run most aspects of the household, began putting things on credit cards and installment plans.  As long as she made the payments every month she couldn’t see the harm.  But lately, she had started to miss payments, or not to be able to make them fully, and the balances were adding up.  
When she realized she was paying back more in interest than she had spent on any particular thing, she decided to try to refinance her house, lured by the infamous commercial on the radio.  Because the new monthly payments turned out to be more than her original mortgage, Helen was now two months behind in paying the mortgage.

She felt overwhelmed by the burden of juggling all the different accounts, and scared by the phone calls and threatening letters she had started to get.  She wished there were something she could do to prevent the debt from continuing to escalate.

The lawyer felt compelled by Helen and her story and wanted to help her.  He asked her to gather together and bring him all the documents she had associated with the refinancing, and all her credit card statements and her installment plan receipts and her bank statements and her pay stubs and Samuel’s pay stubs and anything else she might have that had anything to do with money.  Helen asked if she should bring her grocery receipts and stuff like that, and the lawyer said absolutely – anything she had that could help him get a complete picture of their financial situation.  They made an appointment to meet again in a couple of days, once Helen had gathered all her material.

In the meantime, the lawyer did some research into consumer protection and contract law and banking and real estate law.  He did not find a particular case or statute that would make Helen’s problem go away, but he began to feel that maybe he could cobble something together.  Before doing that, though, he wanted to learn more about Helen and her life, and he wanted to talk to her more about what she wanted.
At the next appointment, the lawyer told Helen he was not sure exactly what laws he could use to help her, but that he wanted to figure out a way to work with her to make her financial situation feel more manageable.  He suggested that they go through all the bills and financial documents together and see what they could come up with.  He also told Helen he wanted to know more about her life so he could understand better what she wanted.  

Helen had kept meticulous records of what she and Samuel spent, what they made, and what they owed.  Over the next several hours – and two subsequent meetings when Helen brought in documents she either had not yet received, or had since discovered – the lawyer pored through these records, while Helen narrated them, filling in gaps when prompted by the lawyer’s questions or her own sense that further explanation might be needed.  Here is the picture that emerged:

Helen and Samuel had known each other their whole lives.  Because Samuel was a couple of years older than Helen (both were in their mid-50s), he never much gave her the time of day, and it was his younger sister Jeannie whom Helen used to spend every waking moment with.  But once Helen became a teenager, Samuel started to notice her and the two began dating before either one was twenty.   Samuel joined the service on his 21st birthday, and went off to Vietnam right away.  He came home almost two years later and they got married.  

Until about three years ago, Samuel worked regularly as a carpenter and continued to be active in the army reserves.  Helen herself had always loved kids and had worked with them for as long as she could remember.  She left school after 8th grade so she could help her mother take care of her eight younger siblings, and she started getting jobs as a paid nanny for other people, or as a helper in day care centers.  She and Samuel tried for many years to have children, but never succeeded.  Not having children of her own has been one of Helen’s biggest disappointments.

With both of them working steadily, plus Samuel’s veteran’s pay, Helen and Samuel managed to get by pretty well, and about ten years ago, figured they had enough money saved to buy the house they had been living in as renters for almost their entire marriage.  They even got a pretty decent fixed rate mortgage.

Things had gotten harder over the past 3 years.  Helen, who had always struggled with her weight and had a history of obesity and diabetes in her family, had grown increasingly infirm, and finally had to confront the reality that she could no longer get around well enough to work with kids, or really do anything much on her own outside the house.  She started to get social security disability benefits, which helped, but didn’t fully replace the income she could make taking care of other peoples’ kids.

Samuel too had fallen off in his ability to make money.  Helen says that Samuel was never the same after he got back from the war.  Nothing physical, but she said something seemed sort of broken inside him.  She thought he started to drink pretty much right away.  She didn’t much care because he never got violent and the beer seemed to take the edge off and make it possible for him to be in the world with her.  Over the past three years, though, his drinking had gotten in the way of his work, and he could not seem to hold down jobs for very long.  There were long stretches when his only income was his army benefits, and those did not replace his carpentry earnings.

So Helen turned to credit cards and installment plans and then refinanced the house, and that was how they got where they are now.

As he gathered this information from Helen, the lawyer began imagining the role he could play in helping Helen resolve at least the financial struggles she had come in with.  They punched numbers into the calculator to get a sense of what Helen and Samuel could count on for income, and what they absolutely needed to spend every month.  The lawyer came to understand that for a homebound woman not to have access to television, for example, was an unreasonable sacrifice, so cutting out cable was not an option.  And Helen came to understand, for example, that monthly trips to Atlantic City were not possible, but that once she got some of her debt paid off, they could start going every 6-8 weeks.  Consistent with these kinds of understandings, Helen and the lawyer developed both a short term and a long term budget that would allow her and Samuel both to live and to continue to pay down their debts so they could avoid having either to declare bankruptcy or to get into another credit crunch.   

At the same time, the lawyer began working on the debts themselves.  Because of the threat of foreclosure, the lawyer started with the mortgage.  On the advice of a local nonprofit agency that acted as both a watchdog of banks and mortgage brokers and a counselor for low-income clients in mortgage crisis, the lawyer bypassed the mortgage broker and initial lender, and focused on tracking down the current holder of Helen’s mortgage, using Helen’s monthly mortgage statements as a kind of trail map.  

Once the lawyer found the current lender, he proposed a simple solution to the mortgage crisis:  “rescind the loan, refinance at a fixed rate with monthly payments that Helen could afford, and avoid the financial and logistical costs of foreclosure, and having a bad loan on your books.”  The lender countered with a probationary six month loan at the lower rate, during which time Helen had to make all her payments on time and in full.  If she did so, the loan would convert to a 30 year loan at the fixed rate.  The lawyer agreed, provided the lender would waive the two months of nonpayment, which he did.  Foreclosure averted.  
The lawyer didn’t stop there. He spoke to the individual credit card companies, using various forms of persuasion depending on the size and nature of the debt, and on his sense of the personality on the other end of the phone.  He managed to have some of the debts discharged completely, but mostly he had them consolidated and reduced, negotiating interest-free, low monthly payment plans over the next six to twelve months. 
After about two months of working with the lawyer, all of Helen’s debts had been resolved – either discharged or packaged into a payment plan.  Helen was no longer receiving threatening letters, she had a mortgage she could manage, and she felt in control of her finances. 
C. Deconstructing This Story

This story about Helen and Samuel is a very different one from the predatory lending story, both substantively and technically.  

First, the plot:  Helen’s “steady state” is simply living her life, struggling to make ends meet on limited resources and mounting expenses.  The “trouble” is Samuel’s increased inability to work steadily, and Helen’s increased infirmity, resulting in rising credit card and consumer debt and a mortgage she can’t afford.  And the resolution, rather than returning Helen to the pre-trouble steady state, is a transformation into a new steady state – one with financial stability and a long-term plan to maintain it.   

Both the steady state and the trouble are subtle and slow-moving, almost intertwined.  There is no clear moment when things shift from “okay” to “not-okay” – this is a crisis that was slow in the building and slow in the unbuilding.   And the story is not over when Helen comes to the law office.  In fact, part of the plot of the story is the relationship between Helen and the lawyer – together they identified and worked toward the transformation that resolved the trouble.  

The main character is still Helen, but she is not the victim we met earlier.  Rather, she is an empowered black woman who is struggling in the face of life’s challenges – the challenge of poverty, the challenge of disappointment, the challenge of devastation caused by war, the challenge of a loved one’s alcoholism, the challenge of poor health.  We recognize in this protagonist not the wife whose nose turns into a sausage, but rather someone closer to Willie Loman
 or George Bailey
 – a character who works hard, has made arguably some poor choices, but who is not trying to pull anything over on anyone, or get something she does not deserve.

There is no villain in this story, nor is there a fairy godmother who swoops down to fix the mess everyone has gotten into.  But just as the relationship between Helen and the lawyer is part of the plot, the lawyer himself is a character in the story.  He is not the traditional litigator, out to defeat the bad guys, though, because of course there are no bad guys per se.  Rather, the lawyer’s role is as Helen’s guide, her advisor and counselor
 helping to negotiate with creditors (negotiations which of course could have broken down and ended up in litigation), but also to put together a financial framework that she and Samuel could live with. 

The moral of this story is more complicated than that of the predatory lending story, perhaps because the story itself is more nuanced, less caricatured.  It derives from the facts of Helen and Samuel’s actual, lived, reality – their history, their struggles, their worries, their desires.  It is driven by Helen’s vision for a future with greater economic stability and less financial stress.  The story is about the protagonist and her husband getting their affairs in order and taking a realistic and pragmatic look at what they can afford and what they cannot afford and preparing to do what they can to make that work.  As a reward for that hard work and pragmatism, their burden is lightened – some of their debts get discharged, some get reduced, some get stretched out.  Just as there are no good guys and bad guys, there are no winners and losers. Helen and Samuel tighten their belts a bit and their creditors accept 50 cents on the dollar.  And they all live happily ever after.

The story is different also because it is not written down anywhere (except here).  It is a story that Helen and the lawyer spun together over the course of their relationship.  Pieces of it were uncovered in the initial client interview, and then in the subsequent fact-gathering.  Other parts evolved as the lawyer worked with Helen to develop a plan for discharging or consolidating the debts.  And still others emerged as they constructed a budget and imagined the next months and years to come. As such, it is a fluid story, one that is flexible and changing.

Finally, this story is not a case.
  It does not take place against the backdrop of litigation or a judge’s ruling.  As such the role of the law is very different from what it was in the predatory lending story.  While in the first story, or set of stories, the lawyer worked hard to fit Helen’s facts into what he understood the law to require,
 in this second story, the law took a back seat to the facts and lived context of Helen’s life.
 
Rather than striving to fit those facts into some predetermined substantive and technical context, the lawyer gathered Helen’s facts first – heard her story, pored through her documents, consulted with her about her concerns – and then found legal means and methods to interact with those facts in order to achieve Helen’s goals.  Also, the law itself was no magic wand.  Sure, the lawyer engaged in legal research and came up with some consumer protection and other regulatory tools that he could use as leverage with creditors.  But what helped Helen resolve her “trouble” was the lawyering he did in the form of fact-gathering, investigation, client counseling, negotiation, contract-drafting, letter-writing.  Unbundled from the law – whatever the law was – these legal skills helped Helen and Samuel and all the rest of the characters in this story live happily ever after.

D. Imagining That Everything Is Relevant
In telling these two stories, I suggest that lawyers, in representing their clients, could do more to imagine the universe of problems and solutions before settling on one story.  People tend to define problems by what solutions might be available.  Put another way, we recognize the “trouble” in part by understanding its possible resolution.  That is certainly what happened in the first story:  Helen’s story was constructed to fit in to the lawyer’s understanding of how it could be resolved, based on the currently existing predatory lending laws.

The second story, though, developed in a different way.  Neither the lawyer nor Helen were clear on what the solution was, and the lawyer indicated as much to Helen at their second meeting.  But he did not say, “Therefore, there is no point in your being here because I can’t help you;” or, “I can help you with the juicy predatory lending case, but not with the other problems because they’re not really legal problems.”  Instead, he told her he was not sure what he could do for her, what legal remedies might be available, but that he was interested in working with her to figure it out.  The “trouble” was defined simply as what it was:  a stack of cancelled checks and credit card bills and nasty letters from creditors.  It was only one piece of her life, not her whole life, not what defined Helen.  Thus the solution emerged from that stack of papers, slowly and piece by piece, until the client’s trouble had been resolved.  
These two stories reveal that context can change everything – it can change the plot and characters of the story; it can change the genre and moral of the story; it can change how the story is framed, when it begins and when it ends; it can change the role of the law and the role of the lawyer in constructing the story.  And we learn that by being open to these different plots and characters and genres and morals, as the lawyer in the second story was, lawyers might find themselves freed up from a particular role, or a particular relationship with the law, and able to construct stories in a different way with their clients.

Lawyers are not the only ones who need to be freed up in this way.  Why, do we imagine, did Helen in the first story not insist that the lawyer deal with her credit card debt as well as her mortgage crisis? I suggest it is because she did not believe that she had a story to tell to a lawyer, let alone one that would entitle her to any legal relief.  In Helen’s world, folks go to lawyers armed with their crisis stories:  the child welfare worker has driven away with their kids; they have received an eviction notice; their husbands have beaten them up.  In her mind, no less than in the lawyer’s, laws that work for poor people do so only at the moment of crisis, when they are the most vulnerable, the most desperate, and the most in need of that fairy godmother. 
  

And as a result, the stories available to clients like Helen are exactly the story the first lawyer told:  the story about the victim who needs to be rescued, even though we know that behind that story, there are a multitude of others that could be told, that might result in a more satisfying, long-term, empowering solution for the client.  Because of what Helen and the first lawyer believed about the role of the law in the lives of poor people, those stories don’t end up getting told. 
This article began with the proposition that lawyers are not only storytellers, but also active participants in the construction of stories, by choosing what story to tell and how to tell it.
 What the two stories have illustrated, however, is that lawyers must act with greater awareness and intentionality about the choices we make in constructing and telling the stories we do. 

In particular, we need to see ourselves as more powerful in relation to The Law, recognizing it as only one among many elements in the stories we hear, construct and tell. We must have the confidence to wrestle with the law to have it fit in to our clients’ lived realities, rather than funneling our clients’ lived realities into what we understand the law to require.
  We learn that by having the law define the story, we miss the point.  If we want to do anything about what created the circumstances in which predatory lenders could find prey, we need to be open to hearing and telling different stories in different ways.
A concrete way to do this would be to begin with the proposition that everything our client tells us is “relevant;”
 that every trouble our client comes to us with will lead to some resolution (because we know all stories have to end somehow); and that we as lawyers have the skills to figure out how to get there. 
  

Conclusion
I too made choices about what stories to tell and how to tell them.  And I made those choices with a particular intent:  to make stark the differences between the two stories, and what those differences might tell us about our craft as lawyers.  

The first story was one framed by the litigation; as such it was adversarial and crisis-driven, with very high stakes.  There were clear winners and losers, good guys and bad guys.  The second story, on the other hand, was one framed by the relationship between the lawyer and the client; as such it was more slow-moving and fluid.  The characters were more nuanced and the story evolved in such a way as to make real change and progress seem possible.

The lawyer in the first story was written to seem less reflective about and hamstrung by his understanding of the law.  He represented the default reaction I am suggesting that lawyers should not have when working with their clients to construct stories about the intersection between the clients’ lives and the law.  The lawyer in the second story, on the other hand, was written to seem more reflective, more collaborative, and more holistic in his approach to working with the client to solve the trouble she came in with.  This lawyer represented the reactions I am suggesting lawyers should have in working to construct stories with their clients that both accurately reflect their clients’ lives and succeed in achieving their goals. 
But let me be clear about my point:  it is not that high-stakes litigation based storytelling is bad and that lawyers who tell such stories are necessarily unreflective and unholistic; nor is it that the kind of storytelling that took place in the second story is good and that lawyers who tell those stories are necessarily reflective and holistic.  
On the contrary, my point is that all lawyers and all lawyering have the potential to be both reflective and holistic (and unreflective and unholistic).  My point is that none of these stories should necessarily, automatically, unreflectively be privileged as the default story to tell.  My point is that lawyers should be open to hearing everything our clients tell us as relevant – and that means not only the facts, but also the goals and desires that go along with those facts – and that lawyers should recognize our power as constructors of stories to work with our clients to fit our understanding of the law and our lawyering skills into those facts and goals and desires.   
These two stories are both equally possible.  They are, perhaps, serial, not alternate stories.
  If lawyers work with clients like Helen to hear and tell stories that address their actual goals and to come up with long-term, empowering solutions to their problems, new clients will come to us seeking such solutions. If lawyers start telling these stories more, we will hear them more; and if we keep telling them, others will start hearing them too.  And that is how the law changes.

This is an article, ultimately, about using the narrative framework as a way to expose lawyering technique. The lens of narrative theory is a variable lens: it can widen when necessary to better understand and achieve the client’s goals; it can contract when a narrower view better presents the client’s stories.  Likewise, the skills lawyers employ are variable skills – they can be used to bully, to persuade, to smooth over, rough up, when necessary to better understand and achieve our clients’ goals.  
Being open to narrative allows the lawyer to acknowledge the complexity of the problem presented, and to incorporate the context in which it arises.  Lawyers seek to hear and understand the stories told to us by the client or clients, and offer to tell our own, with an eye toward collaboratively constructing new stories that address the clients’ goals and concerns.  This approach to solving problems recognizes the agency of the client, but makes room for the reality that agency might mean very different things to different people.  Being open to narrative in this way allows Helen and Samuel -- the individuals at the center of those problems -- to determine what kind of stories to tell, when to tell them, and what role they want to play in the stories they construct.
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