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CONCLUSION

In conclusion it can be said that althongh the principles of openness and transparency are
binding upon all European Union institutions, including the EC], and the EU Charter of
Fundamental rights prants a corresponding right to the public access of information, access to
the ECJ] documents is subject to notable restrictions. The jurisprudence of the Court tends to
give priority to the protection of the Court’s ongoing proceedings, to which a disclosure of the
Coutt’s documents is regularly seen as obstructive. There must be an ovetriding public interest in
favour of disclosure for the general presumption in favour of the protection of the Court’s
ptoceedings to be outweighed. Once the proceedings are closed, however, the general

presumption no longer holds.
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II. IRELAND
QUESTION 2: ACCESS TO COURT DOCUMENTS

To what extent are members of the public or media permitied to access conrt documents in
application procssdings (and particularly administrative reviews) prior to the matier being

called in open court?

Older Law

The starting point is s 65(3) of the Court Officers Act 1926 ‘All proofs and all other documents
and papers lodged in or handed in to anv court in relation to or in the course of the hearing of
any suit or matter shall be held by or at the order and disposal of the judge or the senior of the
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judges by or before whom such suit or matter {s heard.” This has been interpreted in Miwirser for

Justice Equelity and Law Reform v Information Corumrissionsr to refer to a *general prohibition on the
disposal of documents but from which the Judge can dispense’.”® With reference to the same
statute, in Mr X and the Department of Justice, Egqualily and Law Reform, the Information
Commissionet held that there was a ‘long-standing practice which amounted to a prohibition’ of
disclosute of affidavits to the public.” Vatious commentators confitm that, before the 2013 and

2014 cases discussed below, there was no general tight of public access to court documents.™
Recent Case Law

In Minister for Justice Equatity and Law Reforns v Information Consmissioner, the High Court recognised
that the ‘prohibition” on disclosure of documents is ‘general’ in nature, and stems from the fact
that ‘the courts are entitled to regulate the conduct of court business’.” It follows thar it was

therefore, in principle, open to the superior coutts to change its interpretation of s 65(3).

1 No 27 £ 1926

T Minister for Justice Equality and Law Reforn v Information Compissioner [2001] 3 IR 43 (HC) 50

7 Case 99021 Mr X and the Dapartwent of Justice, Equality and Law Refors (Information Commissioner, 17 May 2001)
"™Seth Barrett Tillman, “Time to open up courts and let justice be seen’ (Indgpendent.te, 22 Auguse 2012}

< http:,n’,"\vww.indem]g_r_lt.ic,"npinion/'anal}ii_gﬁs_c,Eh-bnrrctt-LilImanftjme—w—uwl)g_gggmc&ju_ﬂicc-bc-sggg;
26889857, hml>

Rossa McMahon, “We can’t all access the courts. We should at least have access to conrt documents.’ (4 Clatter of
the Law, 23 August 2012) <hup//aclatrerofthelaw.com/2012/08/23 /we-cant-all-access-the-courts-we-should-at-
least-have-access-to-conrt-dosuments/>

Paul MacMahon, ‘Public Access te Irish Court Docaments’ (Ex Teugore, 23 August 2012)

<hupy/ fwww extempore.ic/2012/08/23/ public-aggess.ro-jirish-courr-documents />

70 Minister for Justice Equaity and Law Referms v Information Conmwissiner [2001] 3 IR 43 (HC) 50
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