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the opposing party, whether there has 
been willfulness, and the strong public 
policy in favor of resolving cases on 
the merits.”16

Newly Discovered Evidence: CPLR 
5015(a)(2). You may move to vacate a 
default judgment under 5015(a)(2) if 
you have “newly-discovered evidence 

which, if introduced at the trial, would 
probably have produced a different 
result and which could not have been 
discovered in time to move for a new 
trial under section 4404.” 

The key word, according to one 
scholar, is “probably.”17 You must per-
suade the court that the new evidence 
would probably change the result; “[a] 
mere showing of possibility is insuf-
ficient.”18 Also insufficient is “a show-
ing that the new evidence is merely 
cumulative, or relevant only to a wit-
ness’s credibility.”19

You may move under CPLR 5015(a)(2) 
if a key witness to the event who 
appears post-judgment was “unknown-
of or unlocatable earlier in spite of 
[your] diligent effort.”20 

No time limit arises if you’re mov-
ing under CPLR 5015(a)(2): “The law 
implies a reasonable time, and what 
is reasonable is determined sui gener-
is.”21

If counsel’s law-office failure “was, 
in fact, a dilatory tactic as part of a 
pattern of willful default and neglect . 
. . . the default is not excusable under 
CPLR 5015(a)(1).”6 A court will likely 
deny your motion if you’ve waited too 
long to move to vacate after you knew 
about your default and did nothing 
about it.7

A court might find an excusable 
default “if the default was inadver-
tently due to clerical errors made by 
the court or defendant.”8

Courts have found that an insurance 
carrier’s office failure may be “akin to 
‘law office failure’ and may constitute 
an excusable default to support the 
vacatur of a default judgment.”9 

A party’s or a party’s attorney’s 
disability or hospitalization might be a 
valid excuse to vacate a default.10 But 
the party or attorney must have had 
“insufficient warning of the disability’s 
onset.”11

A court will consider the length 
of the defaulting party’s delay. The 
court measures the length of the delay 
between (1) the defendant’s default 
(the act that constitutes the default) 
and the entry of the default judg-
ment and (2) the entry of judgment 
and the defendant’s motion to vacate 
the default judgment.12 If the plaintiff 
enters judgment quickly13 or if the 
defendant moves quickly to vacate the 
default,14 a court will consider that in 
vacating the default.15

In determining whether a reason-
able excuse for the default exists, a 
court will consider several factors, 
“including the extent of the delay, 
whether there has been prejudice to 

In the last issue, the Legal Writer dis-
cussed motions to vacate default 
judgments. Specifically, the Legal 

Writer discussed when a party might 
default. It also discussed the over-
lap between CPLR 317 and 5015(a) 
in moving to vacate a default. The 
Legal Writer discussed the first ground 
under 5015(a) — excusable default 
— to moving to vacate a default judg-
ment. We continue with excusable 
default and the remaining grounds 
under CPLR 5015(a).

The CPLR 5015(a) grounds are 
not exhaustive: “In addition to the 
grounds set forth in section 5015(a), a 
court may vacate its own judgment for 
sufficient reason and in the interests of 
substantial justice.”1

Grounds to Vacate a Default  
Judgment Under CPLR 5015(a) 
Continued
Excusable Default: CPLR 5015(a)(1). 
In the last issue, the Legal Writer 
explained that a court has the discre-
tion in vacating a default to consider 
a party’s default for law-office failure. 

If the basis of your motion to vacate 
is law-office failure, don’t be “conclu-
sory and perfunctory” in your motion 
papers.2 Explain in detail how your 
law-office failure led to the default.3

A court won’t be persuaded by 
your law-office excuse if you allege 
that you overbooked court cases 
or didn’t keep track of your court 
appearances.4 Also, a court won’t be 
persuaded if you allege only that an 
associate left your firm and didn’t tell 
you about the adjourned date of your 
case.5

A court may vacate  
a default judgment 
 in the interests of 
substantial justice.
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A court has “inherent power to 
vacate orders and judgments obtained 
by misrepresentation or fraud.”39

Lack of Jurisdiction: CPLR 5015(a)(4).  
Move to vacate a default judgment 
under CPLR 5015(a)(4) if subject-matter 
or personal jurisdiction is absent.

You needn’t show a meritori-
ous defense if you’re moving under 
CPLR 5015(a)(4).40 A default judg-
ment obtained without jurisdiction is 
a “‘nullity, irrespective of the question 
of merit.’”41

You never waive the defense of 
subject-matter jurisdiction.42

No time limit exists if you’re mov-
ing under CPLR 5015(a)(4).43

If the court didn’t have jurisdiction 
when it “rendered the default judg-
ment, the court must unconditionally 
grant defendant’s motion to vacate.”44

Move under CPLR 5015(a)(4) if 
the court didn’t have personal juris-
diction over the defendant when it 
rendered the default judgment. Move 
under 5015(a)(4) to vacate the default 
judgment if you were never properly 
served with the summons and com-
plaint.45 Move to vacate under this 
ground if “the default judgment was 
a nullity due to insufficient proof or 
notice.”46 Move to vacate under this 
ground if the “judgment was grant-
ed for relief beyond what [plaintiff] 
sought in the [default] application.”47

If a court vacates a judgment under 
CPLR 5015(a)(4), it must do so with-
out imposing terms or conditions on 
the vacatur.48

You waive personal jurisdiction 
if you move to vacate but fail to 
raise the personal-jurisdiction ground 
under 5015(a)(4).49 You waive person-
al jurisdiction if you make payments 
on the judgment “for a considerable 
time after it[] [was] rend[ered.”50

If you believe that jurisdiction is 
lacking, move to vacate a default for 
lack of jurisdiction. At the same time, 

sic fraud is “conduct which deprives 
a party of a full trial, or has the effect 
of preventing a party from fully pre-
senting [the party’s] case.”30 Intrinsic 
fraud is fraud that leads to “[a] judg-
ment based on a fraudulent instrument 
. . . or perjured testimony, or any other 
item presented to and acted on by the 
court, whatever its fraudulent compo-
nent.”31 As one scholar explains, “con-
duct which in effect denies a hearing 
is extrinsic while conduct that injects 
fraud into the hearing is intrinsic.”32

If the fraud is intrinsic, you may 
act on it “only by direct attack, which 
means on direct appeal or by a motion 
to vacate the judgment made to the 
court that rendered it.”33

If the fraud is extrinsic, you may act 
on it by direct attack or by collateral 
attack, meaning that you may bring 
“a separate action to enjoin its enforce-
ment, or a refusal by some other court 
to recognize the judgment when its 
validity arises in some context before 
that court.”34

If a party or a party’s counsel 
obtained a default judgment through 
extrinsic fraud, you needn’t show, in 
your motion to vacate under CPLR 
5015(a)(3), that you have a meritorious 
defense or cause of action.35

CPLR 5015(a)(3) applies whether the 
plaintiff or the plaintiff’s counsel com-
mits the fraud, misrepresentation, or 
misconduct.36 

No fraud, misrepresentation, or mis-
conduct exists if the “proof against non-
defaulting defendants at trial differs 
somewhat from the proof offered by 
way of an affidavit or verified com-
plaint at the beginning of litigation 
offered in support of an order of default 
against the defaulting party.”37

No statutory time limit exists if 
you’re moving under CPLR 5015(a)(3). 
The court will determine only whether 
you brought your motion within a rea-
sonable time. The “court determin[es] 
reasonableness on a sui generis basis.”38

The newly discovered evidence 
must be competent evidence, “although 
occasionally even incompetent evi-
dence may be allowed to do it if it tends 
‘dramatically’ to undermine the origi-
nal judgment.”22 Some judges might 
disagree and not consider incompetent 
evidence on your motion to vacate.

An additional requirement under 
CPLR 5015(a)(2) is that the newly dis-
covered evidence could not have been 
discovered in time to move for a new 

trial under CPLR 4404. A motion under 
CPLR 4404 must be made within 15 
days after the decision or verdict.23 If 
you discover the evidence within 15 
days of the decision or verdict, move 
under CPLR 4404, not CPLR 5015(a)
(2). The 15-day period under CPLR 
4404 is not a statute of limitations and 
is thus “presumably subject to discre-
tionary extension by the court.”24 A 
court might treat a CPLR 5015(a)(2) 
motion as an excusably late CPLR 4404 
motion.25 If the evidence you discover 
is really late — months, or even years, 
after the entry of a default judgment — 
move under CPLR 5015(a)(2).

In your motion papers, give the 
court proof that the evidence was “‘in 
existence and hidden at the time of the 
judgment.’”26

Be diligent: You must show that 
even after exercising due diligence, 
you couldn’t have discovered the new 
evidence before the default judgment 
was entered.27 

Fraud, Misrepresentation, or Other 
Misconduct: CPLR 5015(a)(3). If your 
adversary engaged in fraud, misrep-
resentation, or other misconduct, you 
may move under CPLR 5015(a)(3).28

Persuade the court, in your motion 
papers, that the adverse party’s con-
duct “could have affected the out-
come” of the case.29 

Fraud may be extrinsic or intrin-
sic. Determining whether the fraud is 
extrinsic or intrinsic is difficult. Extrin-

The Legal Writer
Continued from Page 64

If a court vacates a judgment under CPLR 5015(a)(4), it must  
do so without imposing terms or conditions on the vacatur.
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entitled to restitution from the judg-
ment creditor if you’ve already paid, 
either voluntarily or involuntarily 
(through an execution), in whole or 
in part, the judgment you’re moving 
to vacate. You needn’t bring a sepa-
rate plenary action to seek restitution. 
Move instead under CPLR 5015(d).

The court’s order “directing restitu-
tion is the equivalent of an ordinary 
money judgment.”66 But the court’s 
order isn’t “ordinarily enforceable 
through the contempt punishment” 
procedure.67 

Overlap of Rules
You may move to vacate under sev-
eral alternative grounds.68 For exam-
ple, you may move under both CPLR 
5015(a)(1) and 5015(a)(4). Practitioners 
often overlap CPLR 5015(a)(3) with 
other grounds. Practitioners also over-
lap CPLR 5015(a)(2) and 5015(a)(3) 
because the “fraudulent conduct now 
uncovered . . . likely . . . qualif[ies] 
as ‘newly-discovered evidence’ as 
well.”69

Raising alternative grounds helps 
you: “[A]sserting alternative grounds 
maximizes your chances of obtaining 
a vacatur. Keep in mind, however, that 
you must submit the papers required 
to support each ground.”70 Even if 
the court disagrees with one of your 
grounds, the court might rule for you 
on your alternative grounds.

Motion Papers
In the last issue, the Legal Writer dis-
cussed notice requirements when 
moving to vacate a default judgment. 
The Legal Writer explained that CPLR 
5015(a) suggests that you move by 
order to show cause. Consult the last 
issue for more information.

To demonstrate a meritorious 
defense, provide in your moving papers 
an affidavit from an individual who has 
personal knowledge of the facts and 
defense(s).71 If you submit an affida-
vit from someone who lacks personal 
knowledge, a court will likely deny 
your motion to vacate. An attorney’s 
affirmation has no probative value 
unless the attorney personally knows 
about the transaction or incident.72

A court may also require a defen-
dant to post a bond in the amount of 
“all or part of the judgment.”60 A court 
might not require the defendant to 
post a bond if the default was inadver-
tent or if posting the bond would be 
burdensome.61 

A court may not, however, impose 
conditions when your motion to 
vacate the judgment is based solely 
on want of prosecution, under CPLR 
5015(a)(4).62 Thus, the court may not 
require a defendant’s appearance 
or require the defendant to waive a 
defense. 

On Application to an  
Administrative Judge: CPLR 5015(c)
An administrative judge has the author-
ity under CPLR 5015(c) to bring a pro-
ceeding before a judge other than the 
administrative judge to relieve, on such 
terms as may be just, a party or parties 
from the terms of default judgments 
that were

obtained by fraud, misrepresenta-
tion, illegality, unconscionability, 
lack of due service, violations of 
law, or other illegalities or where 
such default judgments were 
obtained in cases in which those 
defendants would be uniformly 
entitled to interpose a defense 
predicated upon but not limited to 
the foregoing defenses, and where 
such default judgments have been 
obtained in a number deemed 
sufficient by him to justify such 
action as set forth herein, and upon 
appropriate notice to counsel for 
the respective parties, or to the par-
ties themselves.

CPLR 5015(c) is sometimes referred 
to as “Thompson’s Law” after Jus-
tice Edward Thompson, a former New 
York City Civil Court administrative 
judge who “paved the way” for this 
codification.63 

CPLR 5015(c) “allows the courts 
to prevent misuse of process by the 
unscrupulous.”64

Restitution: CPLR 5015(d)
The court has the discretion to grant 
restitution.65 Under CPLR 5015(d), you 
— the judgment debtor — might be 

move to dismiss the action on that 
basis.51

You may also move under alter-
native grounds. Move to vacate the 
default for lack of jurisdiction and also 
to dismiss the action. Alternatively, 
move to vacate the default and defend 
the action on the merits if the court 
finds that jurisdiction exists.52 For more 
information, see “Overlap of Rules,” 
below. Even though you needn’t allege 
a meritorious defense if you’re moving 
under 5015(a)(4), it’s a good practice to 
do so if you’re moving under alterna-
tive grounds.53 “Thus, in the event the 
court finds jurisdiction, the court may 
still vacate the default and permit [you] 
to defend the action.”54

The court might find that a tra-
verse hearing is necessary to determine 
whether personal jurisdiction exists 
over the defendant.55 The court might 
vacate the default judgment and sched-
ule the case for a traverse hearing. Or, 
the court might hold your motion to 
vacate the default judgment in abey-
ance pending the outcome of the tra-
verse hearing. 

Reversal, Modification, or Vacatur 
of a Prior Judgment or Order: CPLR 
5015(a)(5). Use CPLR 5015(a)(5) if a 
sibling state or foreign-country judg-
ment — judgment one — has been 
converted into a New York judgment — 
judgment two — and the sibling state 
or foreign-country judgment has been 
undermined in some way, such that it 
was reversed, modified, or vacated.56 
In your 5015(a)(5) motion, ask that the 
New York judgment — judgment two 
— be vacated or modified.

CPLR 5015(a)(5) also applies when 
judgment one is a New York judgment.57

No time limit exists when moving 
under CPLR 5015(a)(5).

Vacatur on “Terms as May Be Just.” 
CPLR 5015(a) authorizes a court to 
vacate a default judgment on just terms. 
The court may grant costs and disburse-
ments, attorney fees, “and such other 
sums as would defray actual expenses 
to which the other side has been put.”58

A court may condition vacatur of 
the judgment by having the judgment 
stand as security pending the outcome 
of the trial.59
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and unsubstantiated claim of law office failure will 
not rise to the level of a reasonable excuse.”)).

4. Id. § 11.10[2][b], at 11-32.

5. Id. § 11.10[2][b], at 11-36 (citing 47 Thames Real-
ty, LLC v. Robinson, 61 A.D.3d 923, 924, 878 N.Y.S.2d 
752, 753 (2d Dep’t 2009) (“[T]he Supreme Court did 
not improvidently exercise its discretion in rejecting 
counsel’s proferred excuse that the associate who 
scheduled the compliance conference had left his 
firm and had not told him about the compliance 
conference.”)).

6. 1 Michael Barr, Myriam J. Altman, Burton N. 
Lipshie & Sharon S. Gerstman, New York Civil 
Practice Before Trial § 39:381, at 39-39 (2006; Dec. 
2009 Supp.) (citing Holloman v. City of New York, 52 
A.D.3d 568, 569, 861 N.Y.S.2d 356, 357 (2d Dep’t 
2008); Wainwright v. Elbert Lively & Co., Inc., 99 
A.D.2d 490, 491, 470 N.Y.S.2d 433, 435 (2d Dep’t 
1984)); Ferstendig, supra note 2, § 11.10[2][b], at 
11-34 (citing Youni Gems Corp. v. Bassco Creations 
Inc., 70 A.D.3d 454, 455, 896 N.Y.S.2d 315, 317 (1st 
Dep’t 2010) (“‘[B]are allegations of incompetence on 
the part of prior counsel cannot serve as the basis 
to set aside a [default] pursuant to CPLR 5015.’”)); 
Ferstendig, supra note 2, § 11.10[2][b], at 11-35 (cit-
ing Davidson v. Valentin, 65 A.D.3d 1075, 1076, 886 
N.Y.S.2d 425, 426 (2d Dep’t 2009) (noting that law-
office failure will be excused but a “‘pattern of will-
ful default and neglect should not be excused.’”)).

7. Ferstendig, supra note 2, § 11.10[2][b], at 
11-32 (citing Pichardo-Garcia, 91 A.D.3d at 414, 936 
N.Y.S.2d at 28 (“[P]laintiff made no attempt to 
vacate the default until almost a year after being 
served with the notice of entry.”)); id. § 11.10[2][b], 
at 11-34 (citing Youni Gems Corp., 70 A.D.3d at 455, 
896 N.Y.S.2d at 317 (“[C]ounsel was aware of the 
scheduled date of the inquest before he underwent 
surgery, and yet did not seek an adjournment prior 
to that date. . . . Moreover, defendants made no 
attempt to vacate their default until almost a year 
later when plaintiffs sought to enforce the judg-
ment.”)). 

8. Barr et al., supra note 6, § 39:381, at 39-39 (citing 
Quenqua v. Turtel, 146 A.D.2d 686, 686, 536 N.Y.S.2d 
1018, 1018 (2d Dep’t 1989); Curtis v. Town of Clinton, 
138 A.D.2d 445, 445, 526 N.Y.S.2d 18, 19 (3d Dep’t 
1988) (finding that town clerk failed to notify town 
officials of pending action)).

9. Id. (citing Harcztark v. Drive Variety, Inc., 21 
A.D.3d 876, 877, 800 N.Y.S.2d 613, 614 (2d Dep’t 
2005); Hayes v. R.S. Maher & Son, Inc., 303 A.D.2d 
1018, 1018, 746 N.Y.S.2d 811, 811–12 (4th Dep’t 2003); 
Parker v. I.E.S.I. N.Y. Corp., 279 A.D.2d 395, 395, 720 
N.Y.S.2d 59, 59 (1st Dep’t 2001); contra Lemberger v. 
Congregation Yetev Lev D’Satmar, Inc., 33 A.D.3d 671, 
672, 822 N.Y.S.2d 597, 599 (2d Dep’t 2006) (“[A] gen-
eral excuse that the default was caused by delays 
occasioned by the defendants’ insurance carrier is 
insufficient.”)).

10. Id. § 38:383, at 39-40 (citing Lafata v. Broder, 162 
A.D.2d 250, 250, 556 N.Y.S.2d 555, 556 (1st Dep’t 
1990) (“Counsel for plaintiff, having affirmed the 
fact of her contemporaneous hospitalization and 
inability to work during the period of extension, 
has set forth a meritorious excuse for the default.”)); 
Ferstendig, supra note 2, § 11.10[2][b], at 11-36 (cit-
ing Zaidi v. New York Bldg. Constr., Ltd., 61 A.D.3d 
747, 748, 877 N.Y.S.2d 381, 383 (2d Dep’t 2009) (“The 

Demonstrate whether you’ll be prej-
udiced if the court were to vacate the 
judgment.81 Explain what the preju-
dice would be.

If your adversary contests service, 
consider whether to consent to a tra-
verse hearing. Explain in your opposi-
tion papers whether you consent to a 

traverse hearing. If you don’t consent, 
explain how your adversary’s factual 
showing doesn’t warrant a traverse 
hearing. 

Tell the court about the costs you 
incurred for having to respond to your 
adversary’s motion to vacate.82

In the next issue of the Journal, 
the Legal Writer will discuss post-trial 
motions. n

Gerald lebovitS (GLebovits@aol.com), an act-
ing Supreme Court justice in Manhattan, is an 
adjunct at Columbia, Fordham, NYU, and NYLS 
law schools. He thanks court attorney Alexandra 
Standish for her research.

1. Woodson v. Mendon Leasing, 100 N.Y.2d 62, 68, 
760 N.Y.S.2d 727, 731, 790 N.E.2d 1156, 1161 (2003).

2. David L. Ferstendig, New York Civil Litiga-
tion, § 11.10[2][b], at 11-32 (2014) (quoting Pichardo-
Garcia v. Josephine’s Spa Corp., 91 A.D.3d 413, 414, 
936 N.Y.S.2d 27, 28 (1st Dep’t 2012) (“[W]e reject 
the claim of law office failure as ‘conclusory and 
perfunctory.’ Counsel explained that the failure to 
appear was due to a conflict between scheduled 
appearances in this action and in an unrelated 
action. However, he did not state that he took any 
steps to resolve or alleviate the conflict or that he 
was unaware of the conflict. Counsel’s ‘overbooking 
of cases and inability to keep track of his appear-
ances’ does not constitute a reasonable excuse for 
the failure to appear.”)). 

3. Id. § 11.10[2][b], at 11-38 (citing Kouzios v. Dery, 
57 A.D.3d 949, 949, 871 N.Y.S.2d 303, 304 (2d Dep’t 
2008) (“[D]efendant’s conclusory, undetailed, and 
uncorroborated claim of law office failure did not 
amount to a reasonable excuse.”); Staples v. Jeff Hunt 
Developers, Inc., 56 A.D.3d 459, 460, 866 N.Y.S.2d 
756, 757 (2d Dep’t 2008) (“Here, the plaintiff’s bald 
and unsubstantiated claim of law office failure was 
insufficient to explain the five-year delay in mov-
ing for leave to enter a default judgment.”); 330 
Wythe Ave. Assoc., LLC v. ABR Constr., Inc., 55 A.D.3d 
599, *2, 864 N.Y.S.2d 314, *2 (2d Dep’t 2008) (“It is 
within the Supreme Court’s discretion to accept the 
plaintiff’s excuse of law office failure, as it was sup-
ported by a ‘detailed and credible’ explanation of 
the default.”); Piton v. Cribb, 38 A.D.3d 741, 742, 832 
N.Y.S.2d 274, 274 (2d Dep’t 2007) (“[A] conclusory 

A verified answer that “does not 
offer much in the way of affirmative 
facts will not likely suffice as an affida-
vit of merit.”73 

You may provide a verified com-
plaint instead of an affidavit.74

To prove that the default was excus-
able because of law-office failure, pro-

vide an attorney’s affirmation “if the 
excuse is within counsel’s personal 
knowledge.”75

Consult each of the grounds under 
CPLR 5015(a), above, and CPLR 317, 
explained in the last issue, to deter-
mine what you must demonstrate in 
your moving papers. 

To preserve all the issues in your 
case for trial, address in your motion 
papers all the issues that’ll be deter-
mined at trial.76

Opposing a Motion to Vacate a 
Default Judgment
Oppose a motion to vacate a default 
judgment by submitting opposition 
papers.

Provide in your opposition papers 
an affidavit that refutes the facts in 
your adversary’s moving papers.

Attach in your exhibits documen-
tary proof that refutes the facts in your 
adversary’s moving papers. If your 
adversary attacks service of the sum-
mons and complaint, attach proof of 
service.

Attack any procedural defect in 
your adversary’s moving papers.77

In your opposition papers, point 
out the “factual gaps or defects” in 
your adversary’s proof.78

Point out in your opposition papers 
whether your adversary delayed, 
engaged in dilatory tactics, or engaged 
in improper conduct when it default-
ed.79

Discuss delays: Tell the court how 
long your adversary waited to move to 
vacate the default.80

Argue in your opposition papers whether your  
adversary delayed, engaged in dilatory tactics,  

or engaged in improper conduct when it defaulted.

mailto:GLebovits@aol.com
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defendants presented a reasonable excuse for their 
default based upon their principal’s inability, due 
to the terminal illness and death of his wife, to 
retain new trial counsel after former counsel was 
relieved.”)).

11. Barr et al., supra note 6, § 39:383, at 39-40 (cit-
ing Teachers Ins. & Annuity Ass’n of Am. v. Code Beta 
Group, Inc., 204 A.D.2d 193, 193, 612 N.Y.S.2d 124, 
124–25 (1st Dep’t 1994) (“Defendants’ attorney was 
aware of complications in his recovery from eye 
surgery more than a month before trial was set to 
begin on February 24, 1992, but failed to arrange 
for substitute counsel as the court had directed on 
December 16, 1991, the originally scheduled trial 
date that was adjourned at the request of defen-
dants’ attorney because of his then impending eye 
surgery. Failure to seek substitution of other counsel 
was not excusable given these circumstances.”)).

12. Id. § 39:384, at 39-40.

13. Id. (citing LaFata, 162 A.D.2d at 250, 556 
N.Y.S.2d at 556) (vacating default because, among 
other things, judgment was entered one day after 
date of service of responsive pleading)).

14. Id. (citing First Nationwide Bank v. Calano, 223 
A.D.2d 524, 525, 636 N.Y.S.2d 122, 123 (2d Dep’t 
1996) (“[H]er inexcusable delay of nearly one year 
in seeking to vacate her default, together with the 
detriment to the Schiavones caused by the delay, 
warrants application of the doctrine of laches.”)).

15. Id.

16. Harcztark, 21 A.D.3d at 877, 800 N.Y.S.2d at 614.

17. David D. Siegel, New York Practice § 428, at 753 
(5th ed. 2011).

18. Id.

19. Id.

20. Id.

21. Id.

22. Id.

23. CPLR 4405.

24. Siegel, supra note 17, § 428, at 754.

25. Id.

26. 1 Byer’s Civil Motions § 23:07 at 260 (Howard 
G. Leventhal 2d rev. ed. 2006; 2013 Supp.) (quoting 
In re Commercial Structures v. City of Syracuse, 97 
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