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FRAMED

There is also the practical point, emphasized by the Amars, that a
speaker would have to resign from the House if he or she became presi-
dent even for a day (while, say, the president underwent surgery). That
surely makes little sense, but it is required by another arcane but impor-
tant part of the Constitution of Settlement, the Incompatibility Clause
that prevents members of Congress from service as officers of the United
States. However, Seth B. Tillman has argued, counterintuitively, that the \)
president and vice president are 707 such officers, precisely because “offi- !
cers” are those who owe their office to presidential appointment. Presidents
and vice presidents are elected, not self-appointed, at least save for a future
Gerald Ford who is, like an ordinary “officet,” nominated by a sitting presi-
dent to fill a vice-presidential vacancy.

These discussions, as with those surrounding the Twenty-fifth Amend-
ment, might sound “academic” in the pejorative sense, but they point to
possibilities that could certainly roil our politics should they occur, Tillman, U
for example, has suggested that placing succession only in cabinet officials
would leave the United States vulnerable if something happened to both
the president and vice president prior to the confirmation ofa newly elected
president’s cabinet. This is, to be sure, an extraordinarily unlikely possibil-
ity, but anyone who has lived through the last decade, with such events as
September 11, Hurricane Katrina, major earthquakes, and two devastating
tsunamis should be aware that low probability is not impossibility. One
might well believe that a function of a well-designed Constitution is to
provide firewalls against even very low-probability events.” We shall have
further opportunity to discuss problems posed by “continuity in govern-
ment”in the final chapter on emergency powers.

One should mention a final conundrum with regard to the peculiar
office of the vice presidency as constructed by the U.S. Constitution: in
which branch is the vice president actually located? Vice President Cheney
raised this mind-bending question during his own term of office, when he
argued that he was either a member of both branches or, in some sense, of
neither. After all, the one and only duty assigned to the vice president by
the Constitution is to preside over the Senate (with a vote in case of a tie),
which would suggest that the correct answer to the conundrum is “the leg-
islature.” On the other hand, the vice president is selected by the very same
electors charged with choosing the president. And, especially in recent
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