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discussed conditional disclosure

orders, spoliation of evidence,
and disclosure in special proceedings.
In this issue and the next we’ll dis-
cuss subpoenas: how to comply with
them, what you can do when someone
doesn’t comply with them, and how
to move to quash, modify, or fix their
conditions.

In the last issue, the Legal Writer

Subpoenas: The Basics

A subpoena is a paper that requires a
witness to give testimony or produce
materials! in both judicial and quasi-
judicial proceedings.2 A subpoena sub-
jects the witness to penalties, includ-
ing contempt, if the witness fails to
comply.3

CPLR Article 23 governs subpoe-
nas. Subpoenas aren’t disclosure devic-
es. They’re not covered by Article 31 of
the CPLR, which governs disclosure
and disclosure devices. Although not
disclosure devices, subpoenas are use-
ful tools to obtain documents and testi-
mony from nonparties to the litigation.
Nonparties are individuals or entities
not part of the action or proceeding.
Nonparties might have information
that can help your case. The informa-
tion might come from documents that
the nonparty has or information that
the nonparty might testify to during
trial, or both.

Practitioners must know about
three kinds of subpoenas: (1) subpoena
ad testificandum; (2) subpoena duces
tecum; and (3) information subpoena.

You might come across such terms
as a pre-trial subpoena, trial subpoena,
judicial subpoena, and non-judicial
subpoena. They're all variations of

64 | February 2014 | NYSBA Journal

Drafting New York

Civil-Litigation Documents:
Part XXX — Subpoenas

a subpoena ad testificandum and a
subpoena duces tecum. Pre-trial and
trial subpoenas are issued, respective-
ly, before trial or for trial; subpoenas
duces tecum and subpoenas ad testi-
ficandum can be used pre-trial and for
trial. A court, court clerk, or officer of
the court may issue judicial subpoenas.
Many persons, explained below, may
issue non-judicial subpoenas;* judicial
and non-judicial persons may issue
subpoenas duces tecum and subpoe-
nas ad testificandum.

Practitioners should also know
about deposition subpoenas, discussed
below.

Unless otherwise noted, the Legal
Writer will use the word “subpoena” to
refer interchangeably to both a subpoe-
na ad testificandum and a subpoena
duces tecum.

* Leave of Court. Many persons
may issue a subpoena: arbitrators,
clerks of the courts, judges, referees,
and members of a board or a commis-
sion “empowered to hear or deter-
mine a matter requiring the taking of
proof.”5 An attorney of record to any
party to any action, a special or an
administrative proceeding, or arbitra-
tion may also issue a subpoena.t

The attorney general may issue a
subpoena without a court order.”

If a person disobeys a subpoena, the
contempt remedy exists irrespective of
who issued the subpoena.8

Most of the time, you won't need
a court order to issue a subpoena. But
if you need a prisoner to testify, you'll
need to obtain leave of court.® You'll
also need a court order if you're sub-
poenaing a patient’s clinical records
under Mental Hygiene Law § 33.13.10

You'll further need a court order to
subpoena an original record or docu-
ment for which a certified transcript
or copy is admissible in evidence.ll If
you're seeking personal information
in a public agency’s possession, you'll
need a court order for that, too.12
You'll need to move on notice if
you're seeking to subpoena documents
— a subpoena duces tecum — from

A subpoena need
not say why you're

seeking the items
or documents.

a library, department, or bureau of a
municipal corporation or from a state
or an officer of the state.13 Serve your
motion on at least one day’s notice on
the library, department, bureau, state,
or officer having custody of the docu-
ments.14

A pro se litigant, often called a
self- or unrepresented litigant, may
not issue a subpoena.15 Pro se litigants
must obtain a court order.

Parties to a case don’t need a court
order if they're seeking documents or
other things (including films, photo-
graphs, tapes, and physical property)
from one another. Sending a notice to
produce (also known as a document
request) to your adversary will suf-
fice.16

* Subpoena ad Testificandum. Use
a subpoena ad testificandum to secure
testimony from a witness, including
a hostile witness. Most witnesses will
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appear voluntarily; no need exists for
you to serve a subpoena on them.l”
But some witnesses, like government
employees, will ask you to serve a
subpoena to ensure that their employ-
ers will give them time off from work
to testify. Serving a subpoena will also
protect these witnesses from accusa-
tions of favoritism.

¢ Subpoena Duces Tecum. Use a
subpoena duces tecum to obtain “a paper
or thing rather than testimony” from a
witness.18 A subpoena duces tecum will
allow you to inspect, copy, test, and pho-
tograph the items you seek.1®

If you want a witness to testify and
to produce documents in court, serve
a subpoena ad testificandum and a
subpoena duces tecum. Or serve one
subpoena that contains both clauses —
testimonial and duces tecum clauses.20
CPLR 2305(b) provides that you may
join a subpoena duces tecum with a
subpoena to testify “at a trial, hearing
or examination or [the subpoenas] may
be issued separately.”

¢ Information Subpoena. Use an
information subpoena to enforce a
money judgment you've obtained after
a trial or an inquest. CPLR 5224(a)(3)
discusses information subpoenas.

As a judgment creditor, you may
seek disclosure by serving an informa-
tion subpoena on a judgment debtor:
the person or entity against whom
you've obtained a money judgment.2!
In the subpoena, identify the parties to
the action, the judgment date, the court
in which you entered the judgment, the
judgment amount, and the amount due
on the judgment.22 Also state that “false
swearing or failure to comply with the
subpoena is punishable as a contempt
of court.”23

Prepare a set of interrogatories —
questions — to get financial informa-
tion about the judgment debtor to
collect on the money judgment. You
may serve the subpoena and interroga-
tories by registered or certified mail,
return receipt requested, on the person
or entity you've obtained a judgment
from.2¢ Along with the information
subpoena, mail to the judgment debtor

an original and one copy of the writ-
ten questions and a self-addressed,
stamped envelope.2>

The legislature amended CPLR
5224(a)(3) to require a certification
in an information subpoena.2e When
judgment creditors or their attorneys
sign the certification, they “certif[y]
that, to the best of . . . [their] knowl-
edge, information and belief, formed
after an inquiry reasonable under the

the designated agent for service of the
person being subpoenaed.33

Under CPLR 3102(c), you'll need a
court order if want to serve a deposi-
tion subpoena on a nonparty before an
action is commenced.34

Give at least 10 days’ notice of the
deposition, unless you've obtained a
court order giving less notice to a
deponent.3> An authorized person con-
ducts the EBT deposition during busi-

You'll need a court order to subpoena an
original record or document for

which a certified transcript or copy is
admissible in evidence.

circumstances, that the individual or
entity receiving the subpoena has rel-
evant information about the debtor.”27

The judgment debtor responds
to the interrogatories in writing and
under oath. The judgment debtor must
return its responses together with the
interrogatories within seven days after
receipt.28 The judgment debtor may
mail the interrogatories and responses
back to you.

* Deposition Subpoena. A deposi-
tion subpoena requires a nonparty to
appear for an examination before trial
(EBT) at a designated time and place.
Practitioners use the term “deposi-
tion” in federal court and the acro-
nym “EBT” in state court, but they
use “deposition subpoena,” consistent
with the CPLR, to refer to an examina-
tion conducted before trial of a witness
subject to a subpoena.

The examination may be “on oral or
written questions.”?? Serve the deposi-
tion subpoena using the same methods
as serving a summons.30 Consult CPLR
308(2) and 308(4) for exceptions.3!
Serve a deposition subpoena at least 20
days before the examination, unless a
court orders otherwise.32

Serve a deposition subpoena on (1)
the person you're subpoenaing; (2) a
person of suitable age and discretion
at the actual place of business, dwell-
ing place, or usual place of abode of
the person you're subpoenaing; or (3)

ness hours.3¢ On consent, the deposi-
tion may take place anywhere in the
state before any officer authorized to
administer oaths.3”

Before the legislature amended
CPLR 3120 on September 1, 2003, a dis-
tinction existed between obtaining doc-
uments from parties and nonparties.38
A party had to obtain a court order to
obtain documents from nonparties.?
Since the amendment, a party may
request any document from a nonparty
— in a subpoena duces tecum — that
would be discoverable from a party.40

Before the amendment, practitio-
ners used a deposition subpoena to
obtain documents from a nonparty.4!
A party that sought only documents
would have requested the nonparty
to provide the documents without sit-
ting for the deposition.#2 Since CPLR
3120 was amended, practitioners rely
less on deposition subpoenas to obtain
documents from nonparties. The pro-
cedure for obtaining documents from
nonparties by using a deposition sub-
poena is the same as the procedure
for taking a nonparty’s EBT: Serve on
a nonparty a disclosure request along
with a “notice stating the circumstanc-
es or reasons such disclosure is sought
or required.”#3 Serve copies of the
request on all parties to the action or
proceeding.#4 Likewise, if you're seek-
ing a nonparty’s deposition, serve a

CONTINUED ON PAGE 58
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deposition subpoena on the nonpar-
ty;4° serve copies of a notice of deposi-
tion on all parties to give notice of the
nonparty’s deposition.46

You'll need to pay a witness fee,
including travel expenses. See the sec-
tion on “Fees,” below.

Sometimes a nonparty will be under
the “de facto control of one of the par-
ties to the action.”4” You're better off
if you arrange with the party to have
the nonparty witness respond to a
CPLR 3120 demand voluntarily48 If
the nonparty cooperates, you'll avoid
the effort and expense of serving the
nonparty.+?

* Form. The subpoena should have
the case’s caption. Include in the cap-
tion the names of the parties, the des-
ignation of the parties (plaintiff or
defendant; petitioner or respondent),
the index number, the court, and the
court’s location.

In the subpoena duces tecum, spec-
ify the following: (1) the time to pro-
duce the items or documents, “which
shall not be less than 20 days after
serv[ing]” the subpoena;®0 (2) the place
to produce or inspect the items or doc-
uments; (3) the manner in producing
or inspecting the items or documents;
and (4) the list of items by item or cat-
egory. Describe each item and category
with “reasonable particularity.”>! In
the subpoena, specify the person who
possesses or controls the item you're
seeking.52 Specify the time and place
the person must produce the item.53
The person served or some other per-
son familiar with the item must pro-
duce the item.>* In preparing the sub-
poena, you decide when and where the
witness must produce records.>> For
a judicial subpoena duces tecum, the
documents must be dropped off with
the court or clerk of the court. Many
courts and individual judges have spe-
cific rules about where subpoenaed
documents must be submitted. A
court might quash a judicial subpoena
duces tecum when an attorney gives a
deponent the impression that no court
appearance is necessary or makes the
subpoena returnable to the attorney’s
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office instead of the court .56 A court
might also sanction,%” disqualify,8 and
discipline®® attorneys for misconduct
in issuing subpoenas.

If you're serving a subpoena duces
tecum on a medical provider to obtain
a patient’s medical records, you must
state in “conspicuous bold-faced type”
that the records need not be provided
unless the patient’s written authoriza-
tion accompanies the subpoena.®® If
a patient’s authorization is absent, a
court may nevertheless issue a trial
subpoena duces tecum for the patient’s
medical records.61

A trial subpoena duces tecum must
state “that all papers or other items
delivered to the court pursuant to such
subpoena shall be accompanied by a
copy of such subpoena.”62

For a subpoena ad testificandum,
specify the date, time, and place a wit-
ness must appear to testify. Name the
person who must testify. The deponent
must appear in court on the specified
date, time, and location to give tes-
timony. Make sure you comply with
any court rules or judges’ individual
rules about when and where witnesses
must appear to testify. Ensure that the
witness will reappear after a recess or
at an adjourned date by writing on the
subpoena that the witness must appear
on the date specified “and any recessed
or adjourned date.”63 Ask the judge to
instruct a witness to come back after
the lunch recess or to appear for every
adjourned date to ensure that the wit-
ness finishes testifying at the hearing
or trial.®* You might need to issue a
new subpoena if the witness needs to
show proof to an employer for taking
time off from work, as is often the case
with government employees.

A subpoena need not say why
you're seeking the items or documents.
Likewise, a subpoena need not say
why you need a person to testify. If
the objecting person or entity moves
to quash the subpoena, you may give
the reasons in your opposition papers.

For a deposition subpoena, the
deponent may be summoned to appear
to testify at the office of the attorney
who issued the subpoena. The depo-
nent may also be summoned to appear

for an EBT in the courthouse where the
case is pending or at a different loca-
tion that’s convenient for the deponent
and the attorneys.

Give the witness “reasonable time”
to comply with a subpoena.65

* Fees. Be prepared to pay the wit-
ness you're subpoenaing. You'll need to
pay a witness fee. The statutory fee for
nonparty deponents — person giving
testimony — is $18 a day.%® The statu-
tory fee for party deponents is $15 a
day.67

Although not required under the
CPLR, be prepared to pay a witness’s
actual expenses in attending the trial
or hearing, such as transportation and
lodging costs, as well as lost earn-
ings.68

You don’t need to pay a mileage fee
if a deponent traveling from a location
where the deponent was served within
the same city as the court where the
deponent will testify. If the deponent
travels from outside the city to testify
in court, you'll need to pay 23 cents a
mile each way that the deponent trav-
eled.®®

You'll need to pay fees for each day
the witness testifies.”0

You must tender these fees either in
cash or by check when you serve the
subpoena.

You'll also need to pay the reason-
able expenses, such as photocopy-
ing costs, for a nonparty to produce
documents.”! Unless you're seeking to
inspect documents, a nonparty may
mail “complete and accurate copies” of
the subpoenaed records to you; you're
responsible for paying for the mailing.”2

Exceptions: A judge may waive
these fees for pro se litigants, govern-
ment agencies, and other agencies that
provide services to indigent clients,
like The New York City Legal Aid
Society.

Some witnesses will demand a sub-
stantial amount for preparing, appear-
ing, and testifying in court. Beware:
Your adversary might cross-examine
your witness about the compensation
the witness received for testifying and
then comment on the compensation
during summation. The court might
also charge the jury about the witness’s



bias or influence in light of the com-
pensation received.

A judgment debtor isn't entitled to
any fees, such as a witness fee or reim-
bursement for travel expenses.”3

In the next issue of the Journal, the
Legal Writer will continue with sub-
poenas. |

GERALD Lesovits (GLebovits@aol.com), a New York
City Civil Court judge, is an adjunct at Columbia,
Fordham, and NYU law schools. He thanks court
attorney Alexandra Standish for her research.
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