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discussed motions to compel dis-

closure and motions for sanctions
and penalties for nondisclosure. We
discussed that a court need not rely on
the CPLR 3126 sanction remedies in
fashioning a disclosure order. A court
may create an order that’s “just.”

The “general rule is that a court
should only impose a sanction com-
mensurate with the particular disobe-
dience it is designed to punish, and
go no further . . . . [and] to avoid a
sanction which will adversely affect
the interest of an innocent party.”!
Because many judges are averse to the
sanctions available under CPLR 3126,
judges favor creating their own orders
with built-in conditions that parties
must obey — also known as condi-
tional disclosure orders.

In a conditional order, the court will
sanction the disobedient party unless
the party discloses the required infor-
mation within a specific period of time.
A conditional order might be your last
chance to obey the court; if you don't
comply, you'll face the court’s sanction.
Don’t assume that the court will give
you a last-chance warning by fashion-
ing a conditional order. The court might
penalize you immediately and dismiss
the case.2 Courts generally favor con-
ditional orders, though. Some courts
will issue a conditional order regard-
less whether the disobedient party dis-
obeyed a court’s earlier disclosure order
or disobeyed a notice for disclosure.3
But the court’s sanction might be harsh-
er if the disobedient party disobeyed
the court’s earlier disclosure order.4

Courts favor conditional orders
because “the court relieves itself of the

In the last issue, the Legal Writer
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unrewarding inquiry into whether a
party’s resistance [to disclosure] was
willful.”5 A court will find the disobe-
dient party’s behavior willful if the
court “is convinced not only that the
party refused disclosure in the past,
but apparently will not, without judi-
cial prodding, make it in the future
either.”6

Courts haven’'t been consistent
about when a penalty in a condi-
tional order takes effect. One court
might apply the penalty immediately.”
Another court might give disobedient
parties a chance to explain their reason
for disobeying the court’s conditional
order.8

The court might also sanction you
monetarily under CPLR 3126: “The
authority for a money sanction under
CPLR 3126 exists independent of the
general sanctions provision applicable
to frivolous conduct.”® Thus, your mis-
conduct need not be frivolous for the
court to sanction you monetarily.10 In
its order, the court might require dis-
obedient parties to pay their adver-
sary’s costs and attorney fees “to cover
the extra time and expense engendered
by the unwarranted resistance.”!!
Under CPLR 3126, the court may sanc-
tion the disobedient party, the attorney,
or both.12

A court also has “the power to
award monetary sanctions and costs for
‘frivolous conduct” during disclosure”
under Rule 130-1.1 of the Rules of the
Chief Administrator of the Courts.13
Parties, attorneys, or both, who engage
in frivolous conduct are subject to
sanctions under Rule 130-1.1.14 Sanc-
tions shall not “exceed $10,000 for
any single occurrence of frivolous con-

duct.”1> An attorney must pay the
sanction to the Lawyers” Fund for Cli-
ent Protection.’e A non-attorney party
must pay the sanction to the “clerk of
the court for transmittal to the Com-
missioner of Taxation and Finance.”1”
Sanctions under 130-1.1 aren’t paid to
the aggrieved party or the aggrieved
party’s attorney.18

Your misconduct
need not be

frivolous for the
court to sanction
you monetarily.

A court’s power to impose a money
sanction is discretionary. If the court
determines that resisting disclosure
was an attorney’s fault — and not the
client’s fault — the court might order
the attorney to pay the sanction “out of
pocket, without reimbursement at any
time from the client.”1?

A court that determines whether
to award a penalty, sanction, or both
might “consider the nature of the dis-
closure transgression, who is responsi-
ble [for the transgression], whether the
conduct was willful, and the extent of
the prejudice, if any, to the aggrieved
party.”20 Courts will balance the equi-
ties and the prejudice: the extent to
which the disobedient party acted in
a willful, wanton, and contumacious
manner with the extent to which the
party seeking disclosure was preju-
diced, if at all, by the delay in obtain-
ing disclosure.?

CONTINUED ON PAGE 56
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No uniformity exists in how courts
apply CPLR 3126 penalties. The penal-
ties are determined differently between
appellate and trial courts, between
judges in the same judicial district,
and with the same judge from one case
to the next.22

An appellate court won't disturb
the trial court’s penalty absent a clear
abuse of discretion.?3

The Essentials:

Your Moving Papers

If you're moving to compel disclosure
or to obtain a penalty or sanction for

your adversary is “deliberately frus-
trating the disclosure scheme”28 by
acting willfully, wantonly, or contu-
maciously, or that your adversary’s
refusal to provide disclosure may be
inferred as willful, wanton, or contu-
macious;? and (6) that you'll be preju-
diced if you don’t obtain the disclosure
you seek.30

* A good-faith affirmation. If you're the
party moving for disclosure, you'll need
an affirmation explaining that you've
“conferred with counsel for the oppos-
ing party in a good-faith effort to resolve
the issues raised by the motion.”31 If
you fail to include the good-faith affir-
mation with your motion, a court will

papers, attach the disclosure you've
given to your adversary.?”

® Respond in your opposition to
your adversary’s disclosure motion by
providing the disclosure your adver-
sary seeks.?® Attach the disclosure as
an exhibit.

® Respond with a combination of
the above.

Regardless whether you've provid-
ed the disclosure or have refused to
provide the disclosure, you'll still need
to establish that your failure to disclose
wasn't deliberate — that your behavior
wasn’t willful, wanton, or contuma-
cious.3? Also, explain that your adver-
sary won't be prejudiced or wasn't

When evidence is lost, destroyed, or altered, a party seeking

the evidence may move for sanctions against the spoliator —
the party who lost, destroyed, or altered the evidence.

nondisclosure, here’s what you'll need
to include in your motion:

e Exhibits. Attach as exhibits any ear-
lier disclosure demands, preliminary-
conference orders, compliance-confer-
ence orders, and any other disclosure
orders.24 Include any letter you've sent
to your adversary relating to complying
or failing to comply with disclosure.
Arrange your exhibits in chronologi-
cal order.?> Your paper trail should be
logically “clear to the reader that the
demand or demands were proper, a
proper response was not forthcom-
ing, efforts were made to persuade the
offending party to provide the disclo-
sure prior to making the motion, and
that the efforts were unsuccessful.”26

® Lay a foundation. To win your
motion, establish a few things in your
affidavit or affirmation to obtain the
relief you're seeking:27 (1) that you've
made a proper and timely request for
disclosure from your adversary, or that
a court issued an order directing dis-
closure; (2) that the disclosure you're
seeking is material and necessary to
your action; (3) that your adversary
has refused to provide all or part of
the requested disclosure; (4) that your
adversary hasn’t asserted a valid basis
for objecting to the disclosure; (5) that
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deny your motion.32 In addition to their
attorney affirmations, many attorneys
will include a separate good-faith affir-
mation with their disclosure motions.33
Including a separate good-faith affirma-
tion, and labeling it “Good-Faith Affir-
mation,” will make it easy for the court
and court personnel to verify that your
motion has the necessary components.

If your motion is based on a condi-
tional order and your adversary hasn't
complied with the condition(s), you
don’t need to include a good-faith
affirmation.3* In your motion, state
that your adversary hasn’t complied
with the conditional order. Explain
that you don’t need to confer with your
adversary about complying with the
conditional order.35

The Essentials:

Your Opposition Papers

If your adversary is moving for disclo-
sure or for disclosure sanctions or both,
you have a few options in how you
respond in your opposition papers:

* Assert a privilege or a reasonable
basis that your adversary’s disclosure
demand is improper.36

* Argue that you've already given
your adversary all outstanding disclo-
sure. As an exhibit in your opposition

prejudiced by your late disclosure.

If you've defaulted by failing to
abide by the terms of a conditional
order, you might overcome a default
by demonstrating to the court that you
have (1) a reasonable excuse for the
default and (2) a meritorious claim or
defense.40

Improperly Obtained Information
The court has all the remedies outlined
in CPLR 3126 when you've improp-
erly obtained disclosure: awarding
monetary sanctions and costs, striking
pleadings, deeming issues resolved,
and precluding evidence.*! The court
might suppress information that’s
obtained through “improper or irregu-
lar disclosure procedures.”42 The court
will determine whether the informa-
tion so obtained prejudices a party’s
substantial rights.43 A court may also
dismiss a case when one party obtains
too much disclosure, such as obtaining
confidential files “on the sly.”44

Spoliation of Evidence

Intentionally or negligently losing,
destroying, or altering evidence that
should be disclosed is called spolia-

CONTINUED ON PAGE 58
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tion.*> When evidence is lost, destroyed,
or altered, a party seeking the evi-
dence may move for sanctions against
the spoliator — the party who lost,
destroyed, or altered the evidence.# A
court may impose a spoliation sanction
under CPLR 3126. The court may also
impose a spoliation sanction — a per
se penalty — under the common-law
doctrine of spoliation.”

In evaluating a spoliation motion,
the court may consider a number of
factors:#8 (1) who lost, destroyed, or
altered the evidence; (2) whether the
spoliation was intentional or negligent;
(3) when the spoliation occurred; (4)
whether the evidence was relevant,
ie., “key evidence”; (5) what impact
or prejudice to prosecute or defend
its case inured to the party seeking
the evidence; (6) whether the nature
of the evidence or the conduct of the
spoliator warrants a sanction; and (7)
what penalty or sanction is appropri-
ate. Discuss each of these factors in
your spoliation motion, in your papers
opposing the spoliation motion, and in
your reply papers.

Before a court sanctions a party
for spoliation, that party must have
had an obligation to preserve the evi-
dence.¥ If a non-party to the litiga-
tion has lost, destroyed, or altered
evidence, the court must determine
whether the non-party has an “agency
or other legal relationship . . . so that
the loss, destruction, or alteration of
the evidence by one [non-party] may
be imputed to the other” party to
the litigation.0 If the party’s attor-
ney takes custody of the evidence,
responsibility for the evidence “may
subsequently shift to the party’s attor-
ney.”51

To obtain a sanction, you must
establish that the evidence the spolia-
tor allegedly lost, destroyed, or altered
actually existed.52

New York doesn’t recognize the tort
of third-party negligent spoliation of
evidence.3

Spoliation sanctions under CPLR
3126 include a resolving order, a pre-
clusion order, or dismissal.5¢ The court
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may also strike the spoliator’s plead-
ings even if the spoliation was negli-
gent rather than willful.55 A court may
impose sanctions less severe than strik-
ing the spoliator’s pleadings “where
the missing evidence does not deprive
the moving party of the ability to
establish his or her defense or case.”56
The court may also give an adverse
inference charge to the jury if evidence
is lost, destroyed, or altered.5”
Spoliation and spoliation sanctions
come into play in the area of elec-
tronic disclosure and electronically
stored information (ESI), including
emails. Once litigation is reasonably
anticipated, a party must preserve — a
“litigation hold” — all ESI.58 Failing to
preserve ESI might result in the court’s
choosing any sanction in CPLR 3126,
including giving the jury an adverse-
inference charge.>
Don’t wait until trial — by mov-
ing for a directed verdict — to seek a
spoliation sanction.®0 A trial court has
no authority sua sponte to strike the
spoliator’s pleadings when you haven't
moved timely for spoliation sanctions.6!
When moving for spoliation sanc-
tions, consider including with your
motion an affidavit or affirmation from
an expert. An expert’s affidavit or affir-
mation “is particularly important in
cases involving electronic evidence.”62
In your opposition, consider
“[o]ffer[ing] to accept a less severe
sanction . . . [that] impacts in the least
serious manner upon your party’s abil-
ity to prove a claim or defense.”63

Disclosure in Special Proceedings
Parties aren’t entitled to disclosure as a
matter of right in special proceedings.
They must instead move the court for
leave for disclosure. CPLR Article 4
governs special proceedings. Article
78 proceedings and summary proceed-
ings to recover property under Article
7 of the Real Property Actions and Pro-
ceedings Law (RPAPL) are examples of
special proceedings.64

Special proceedings are meant to be
fast and economical. Parties may not
dawdle or conduct lengthy and expen-
sive disclosure. The only disclosure
device you may use, without having

Special proceedings

are meant to be fast
and economical.

to seek leave of the court, is a notice to
admit.65 Obtaining leave of court for
disclosure isn’t required in Surrogate’s
Court “even though its regular busi-
ness is carried on in a series of special
proceedings.”66

You'll need a court order if you're
seeking disclosure in a summary Hous-
ing Court proceeding.6” Parties usually
seek disclosure in two types of cases:
nonprimary residence and owner’s-
use proceedings.®® The court almost
always automatically grants disclosure
in these cases. A landlord, the petition-
er, brings a primary-residence hold-
over when it believes that a tenant, the
respondent, isn’t using a rent-regulat-
ed apartment as the tenant’s primary
residence. In an owner’s-use case, “the
landlord seeks to recover a rent-reg-
ulated apartment based on the claim
that the landlord or the landlord’s
family will reside in the apartment as
their primary residence after posses-
sion of the apartment is obtained.”®® In
illegal-sublet cases, unlike nonprimary
residence and owner’s-use cases, no
presumption favors disclosure. A court
might grant disclosure when a respon-
dent asserts certain defenses: rent over-
charge, horizontal multiple dwellings,
illusory tenancy, succession rights, and
economic infeasibility.”0 In these pro-
ceedings, you'll need to demonstrate
ample need for the disclosure.”!

In special proceedings, move under
CPLR 3124 to compel disclosure, move
under CPLR 3126 to sanction your
adversary for nondisclosure, and move
under CPLR 3103 for a protective order.

In the next issue of the Journal, the
Legal Writer will discuss subpoenas,
moving to quash subpoenas, and con-
tempt motions. |

GERALD LeBoviTs (GLebovits@aol.com), a New
York City Civil Court judge, is an adjunct at
Columbia, Fordham, and NYU law schools. He
thanks court attorney Alexandra Standish for
researching this column.
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66. Id. § 555, at 984.
67. Id. § 577, at 1027.

68. Gerald Lebovits, Rosalie Valentino & Rohit
Mallick, Disclosure and Disclosure-Like Devices in the

New York City Housing Court, 37 N.Y. Real Prop. L.J.

34 (Summer 2009).

69. Id. at 35.

70. Id. at 37-39.

71. Id. at 35 (citing New York Univ. v. Farkas, 121

Misc. 2d 643, 648, 468 N.Y.S.2d 808, 811-12 (Civ. Ct.

N.Y. County 1983)).
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