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series, the Legal Writer discussed

motions to dismiss, specifically
CPLR 3211(a)(7) motions to dismiss
for failing to state a cause of action.

The Legal Writer discussed CPLR
3211(a)(1) through 3211(a)(6) in Parts
XV and XVI of this series.

We continue with more CPLR
3211(a) grounds.

In the last issue, Part XVII of this

Drafting New York

Civil-Litigation Documents:
Part XVIII — Motions to
Dismiss Continued

Improper Service of Process

If the basis is improper service of pro-
cess, you must move to dismiss within
60 days after you've raised the objec-
tion in your answer or other respon-
sive pleading.# If you show “undue
hardship,” a court might extend your
time.> The “undue hardship” standard
is strict, perhaps an even higher stan-
dard than “good cause.”¢ The 60-day

service is deficient on its face, it is
insufficient to assert conclusory state-
ments that the service of process was
defective because it was not served in
accordance with the CPLR.

Once you submit admissible proof
to the court, the burden will shift to
the plaintiff to show that service was
proper. The plaintiff may submit the
affidavit of service of its process server

If you move to dismiss and don’t raise a CPLR 3211(a)(8) ground

in the motion, you waive the jurisdictional ground. If you don’t move
to dismiss, you may raise your jurisdictional defense in your answer.

Personal Jurisdiction Under
CPLR 3211(a)(8)
As the defendant, you may move to
dismiss on the basis that the court
lacks jurisdiction over your person.
You might allege that (1) service of pro-
cess was improper, (2) the summons
was defective, or (3) you're not subject
to the court’s jurisdiction.l

If you move to dismiss and don’t
raise a CPLR 3211(a)(8) ground in the
motion, you waive the jurisdictional
ground. If you don’t move to dis-
miss, you may raise your jurisdictional
defense in your answer.2

As a tactical maneuver, some defen-
dants include the objection to per-
sonal jurisdiction as a defense in their
answers instead of moving to dismiss
under CPLR 3211(a)(8).3 If a court
determines later in the action that per-
sonal jurisdiction is absent, the plaintiff
might have little to no time to re-start
the case. The timing will matter if the
statute of limitations has run.
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rule is strictly applied even if your
adversary, the plaintiff, doesn’t raise
an objection in its opposition papers.”

Move to dismiss under CPLR
3211(a)(8) if the plaintiff failed to serve
the summons and complaint on you,
the defendant. Also move to dismiss
if the plaintiff improperly served you.
Examples of improper service include
(1) service by “nail and mail” without
due diligence under CPLR 308(4); (2)
service by mail under CPLR 308(2) or
CPLR 308(4) to an improper address;
and (3) service on an unauthorized
party under CPLR 311(a).

If you're contesting service, you
need to set forth sufficient facts, in
admissible form, of the allegedly
improper service or the lack of ser-
vice. Credibly and specifically refute
the process server’s affidavit with an
affidavit from someone with personal
knowledge. An affirmation from an
attorney is insufficient to establish suf-
ficient facts.8 Unless the affidavit of

or any other evidence in admissible
form.

If the plaintiff’s process server’s
affidavit of service indicates on its face
that service wasn't effectuated cor-
rectly, a court will grant your motion.?
The court will not need to hold a hear-
ing on the issue of service.

If the dueling affidavits raise a fac-
tual conflict, the court will hold a Tra-
verse hearing: a hearing to determine
whether service of process was proper.
It’s called a Traverse hearing because
the court will “determine whether the
defendant has traversed the allega-
tions of the affidavit of service.”10

Service of process in summary
proceedings is even more technical
than in plenary actions.!! In landlord
and tenant actions and proceedings,
for example, consult New York Real
Property Actions and Proceedings Law
(RPAPL) 735, which covers service of
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process in summary proceedings, and
CPLR Article 3, which covers service
of process in plenary actions. Service
of process under the RPAPL some-
times conforms to the CPLR’s rules,
but sometimes it doesn’t. When gaps
exist in the RPAPL’s service rules, the
CPLR fills them.

Defective Summons

A summons without a complaint or
a summons without notice!? is juris-
dictionally defective.l3 As the defen-
dant, attack the defective summons
in a motion to dismiss under CPLR
3211(a)(8). You needn’t wait to be
served with the complaint.

Before moving to dismiss on the
basis of a defective summons, con-
sider your options.1# Move to dismiss
on the basis of a defective summons if
the summons is bare and the statute
of limitations has run. If the statute
of limitations hasn’t run, the plain-
tiff may recommence the action, even
if the summons is defective. Even
with the defect, a plaintiff’s summons
might constitute a summons with
notice. In that case, you might want to
move under CPLR 3012(b) to demand
a complaint. Once you receive the
complaint, you may move to dismiss
the complaint on all possible grounds.
If you move to dismiss on the basis
of a defective summons and the court
rules against you, you won't be able to
move to dismiss under CPLR 3211(a)
again once you receive the complaint.

CPLR 305(a) explains the informa-
tion that a summons must contain:
“A summons shall specify the basis
of the venue designated and if based
upon the residence of the plaintiff it
shall specify the plaintiff’'s address,
and also shall bear the index num-
ber assigned and the date of filing
with the clerk of the court.” A sum-
mons that’s missing this information
isn’t jurisdictionally defective. If you
move to dismiss on the basis that the
summons is missing this information,
a court might deny your motion if
the plaintiff cross-moves to amend.
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The court might allow the plaintiff to
amend the summons nunc pro tunc
to include the missing information.
Consult CPLR 305(a) for information
required in a third-party summons
and a summons in a consumer-credit
case.

If you're contesting
service, you need

to set forth sufficient
facts, in admissible
form, of the
allegedly improper
service or the lack
of service.

Court Has No Jurisdiction Over
the Defendant

A plaintiff may serve a defendant out-
side New York if the defendant is a
New York domiciliary or is subject to
the jurisdiction of the courts of New
York under CPLR 301 or 302.15

If you, the defendant, were served
outside New York, you may move to
dismiss under CPLR 3211(a)(8). You
may argue that you're not subject to
the court’s jurisdiction. The basis for
your motion is that you're not a New
York domiciliary or you're challeng-
ing jurisdiction under CPLR 301 or
302.16 CPLR 302, New York’s long-arm
statute, sets out the minimum contacts
you may have in New York that might
give the court personal jurisdiction
over you.

Once you've moved to dismiss, the
plaintiff in opposition to your motion
must show that your contacts with
New York give the court personal juris-
diction over you. The court will hold
a hearing to determine the issue of
jurisdiction if conflicting facts exist
between your affidavits and the plain-
tiff’s affidavits.l? The court might
allow disclosure on the issue if it finds
that disclosure is appropriate.18

In Rem and Quasi in Rem
Jurisdiction Under CPLR 3211(a)(9)
When you, the defendant, are served
outside New York because a res (per-
son, property, or status) is in New
York, you may move to dismiss under
CPLR 3211(a)(9) on the basis that the
res doesn’t “give the court jurisdic-
tion over the controversy raised in the
action.”19

Invoke in rem jurisdiction “when
the plaintiff brings an action that seeks
to determine the right to ownership or
possession interests in property locat-
ed in New York.”20

Invoke quasi in rem jurisdiction
when the plaintiff seeks money and
attaches your New York property to
obtain personal jurisdiction over you.2!

When the plaintiff serves you under
CPLR 314 or 315, move to dismiss
under CPLR 3211(a)(9).

CPLR 314(1)
Under CPLR 314(1), a plaintiff may
serve you outside the state of New
York and obtain jurisdiction in a
matrimonial action: an action for a
divorce, separation, or annulment or
for a declaration about the validity
of a marriage.22 For jurisdiction, “[i]t
is sufficient that the plaintiff spouse
is a domiciliary of New York.”23 The
theory behind this is that the res —
the marital status — is located where
one of the parties to the marriage is
domiciled. The plaintiff must serve the
defendant spouse “wherever he or she
may be located in order to satisfy the
notice requirement of due process.”2*
The courts of the state where the mari-
tal status is located have “power to
confirm or alter the status.”2

The plaintiff’s New York domi-
cile alone won't provide a sufficient
basis for a court to award alimony,
maintenance, or support. To obtain
monetary relief, the plaintiff will have
to obtain “in personam jurisdiction
over the defendant, or the defendant
must have property within the state
over which the court may exercise its
power.”26 The plaintiff will obtain in
personam jurisdiction by serving the
defendant in New York or by serving
the defendant anywhere if the defen-



dant is a New York domiciliary or by
serving the defendant under CPLR
302(b), New York’s long-arm jurisdic-
tion statute.?”

A plaintiff may also obtain quasi
in rem jurisdiction over a defendant
spouse’s property located in New
York.28

CPLR 314(2)

Under CPLR 314(2), a plaintiff may
serve a summons and complaint (or
summons with notice) outside New
York and obtain jurisdiction when
the plaintiff “demand|[s] that the per-
son to be served be excluded from a
vested or contingent interest in or lien
upon specific real or personal proper-
ty within the state.” CPLR 314(2) also

tiff’s claim to that property, gives the
court “power to alter the defendant’s
interest in the property.”32 This is all
premised on whether the defendant
is properly served even though the
defendant is located somewhere other
than New York.33

The last sentence of CPLR 314(2)
refers to interpleader actions. Inter-
pleader actions may “be predicated on
in rem jurisdiction where conflicting
claims are made to specific property
held by a third party in New York.”34

CPLR 314(3)

A plaintiff will obtain quasi in rem juris-
diction over a nondomiciliary defen-
dant when the plaintiff has a claim for
money damages and has no basis in

A plaintiff cannot obtain jurisdic-
tion over an out-of-state defendant
who has property in New York unless
a nexus exists between the New York
property and the plaintiff’s cause of
action with the defendant.#0 When a
plaintiff invokes quasi in rem jurisdic-
tion, a court will inquire about “‘the
presence or absence of the constitu-
tionally mandated minimum con-
tacts’”41 — a fact-specific inquiry.

CPLR 315

CPLR 315 explains service by publica-
tion. Service by publication is construc-
tive — not actual — notice of an action.
You, the plaintiff, must first diligently
attempt service on the defendant by
one of the CPLR’s conventional service

Invoke quasi in rem jurisdiction when the plaintitf

seeks money and attaches your New York property to obtain
personal jurisdiction over you.

provides that the plaintiff may obtain
jurisdiction when the plaintiff seeks to
enforce, regulate, define or limit “an
interest or lien in favor of either party;
or otherwise affecting the title to such
property, including an action of inter-
pleader or defensive interpleader.” In
plain English, CPLR 314(2) describes
actions in which in rem jurisdiction
permits plaintiffs to effectuate service
of process on defendants outside New
York.

The Appellate Division, First
Department, defined in rem jurisdic-
tion well: “In rem jurisdiction . . .
involves an action in which a plaintiff
is after a particular thing, rather than
seeking a general money judgment,
that is, he wants possession of the par-
ticular item of property, or to establish
his ownership or other interest in it,
or to exclude the defendant from an
interest in it.””29

The property — “specific real or
personal property” — on which the
plaintiff is seeking an interest or lien
must be in New York.30 The subject
matter of the plaintiff’s action is the
New York property.3! The New York
property, together with the plain-

which to obtain in personam jurisdic-
tion over the defendant, but attaches the
defendant’s New York property. Thus,
the plaintiff brings the defendant’s
New York property within the “court’s
power.”35 Under CPLR 314(3), a plain-
tiff may serve a defendant outside New
York and obtain jurisdiction when the
defendant’s property has been attached
or seized in New York.

Assuming that the plaintiff obtains
quasi in rem jurisdiction and that the
plaintiff wins the case, the court will
apply the defendant’s attached proper-
ty to satisfy the plaintiff’s judgment.36
The plaintiff’s judgment “is unenforce-
able beyond the value of the attached
property even if the defendant appears
in the action and defends the case on
the merits.”37

The rules for attachment are in
CPLR Article 62. As the plaintiff, you'll
need to obtain an order of attachment
from a court and then arrange for a
sheriff or marshal to levy upon the
defendant’s property.3 When you're
attaching a defendant’s property to
obtain jurisdiction over the defendant,
the levy must precede the service of
process.®

methods. You must exhaust all the
potential service methods, including
seeking an ex parte court order under
CPLR 308(5) when effectuating service
is “impracticable.” According to CPLR
308(5), service will be effectuated “in
such manner as the court, upon motion
without notice, directs.” If all fails,
obtain a court order before serving by
publication. The court must find that
you could not have served the defen-
dant “by another prescribed method
with due diligence.”42

Moving to Dismiss Under Both
CPLR 3211(a)(8) and (a)(9)

If you're in doubt about the kind of
jurisdiction the plaintiff is asserting,
move to dismiss under both CPLR
3211(a)(8) and (a)(9). Invoking both
grounds is a precautionary measure.3
Include in your motion a request that
the court specify in its order the juris-
diction — in personam, in rem, or quasi
in rem — the court is sustaining.4
Ensuring that the court’s disposition
is clear is important because “[d]iffer-
ent consequences, involving the law of

CONTINUED ON PAGE 60
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appearances, append to different con-
duct of a defendant following disposi-
tion of a jurisdictional motion.”45

Absence of Indispensable Party,
CPLR 3211(a)(10)

Consult CPLR 1001 and CPLR 1003
before moving to dismiss under CPLR
3211(a)(10).

A court’s dismissal of a case under
CPLR 3211(a)(10) is “rare.”46

If you move to dismiss under
CPLR 3211(a)(10), a court will have
to determine whether the party is a
necessary party under CPLR 1001(a).
The court will then determine wheth-
er that party can be joined under
CPLR 1001(b). The court might order
the plaintiff to join that party to the
action.

If that party cannot be joined, the
court will determine whether nonjoin-
der is excused under CPLR 1001(b).

The court might dismiss the action
for absence of an indispensable party
if the party is necessary and joinder
isn’t excused. A party is “indispens-
able” if a necessary party cannot be
made a party to the action and if the
action cannot proceed in the party’s
absence.4”

Dismissal Under CPLR 3211(a)(11)
Because of Immunity Under the
Not-for-Profit Corporation Law
Unpaid officers and directors of not-
for-profit corporations have immunity
for any activity they've performed
for the corporation unless the activity
amounts to gross negligence or they’ve
carried out the activity with the intent
to harm the plaintiff 48

Move to dismiss under CPLR
3211(a)(11) if you're a member of the
protected class under the Not-for-Profit
Corporation Law and if the plaintiff’s
complaint doesn’t allege gross negli-
gence or intent to harm.

If you demonstrate that you're a
member of the protected class, the bur-
den shifts to the plaintiff to offer admis-
sible evidence of gross negligence or
intent to harm.
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The court will dismiss the case if
the plaintiff fails to meet its burden. If
the plaintiff meets its burden, the court
may resolve the issue of immunity at
trial.49

In the Journal’s next issue, the Legal
Writer will continue with one more
column on motions to dismiss and
then, in later columns, discuss drafting
summary-judgment motions. |
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