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SEMANTIC ORIGINALISM"

LLAWRENCE B. SoLUM ™

F. INTRODUCTION: ORIGINALISM, MEANING, AND THE LAWw

What does the Constitution mean? The United States Supreme Court has recently suggested
that terpretations of the constitutional text are “guided by the principle that ~|t]he Constitution
was wrilten 1o be understood by the voters; its words and phrases were used in their normal and
ordinary as distinguished from technical meaning.”  The approach to constilutional

" © 2008 by the Author. Permission is hereby granted 1o duplicate this paper lor scholarly or tcaching purposes,
including permission Lo reproduce multiple copics or post on the Internet for classroom use and o quote exlended
passages in scholarly work, subject only to the requirement that this copyright notice, the title of the articie, and the
name of the author be prominently included in the copy or extended excerpt. Permission is hereby granted 1o use
short excerpts (500 words or less cach, so long as the total word count of the excerpts does not exceed 50% ol the
total word count of this work) with an appropriate citation and without inciusion ol a copyright notice. In the event
of the death or permanent incapacity ol the author, all claims to copyright in the work are relinguished and the work
is dedicated o the public domain in perpetuity.  Even if the amhor is then living, all copyright claims are
relinquished as of January 1, 2050, In the event that the relinguishment ol copyright is not given legal ellect, an
unlimited license of all rights to all persons for all purposes is granted as of that date. This version ol “Semantic
Originalism™ was crealed on November 22, 2008. The Author requests that citations to this version identify the
work as a drall and note the date of creation in the citation or parenthetical explanation.

" Associate Dean for Faculty and Research, John E. Cribbet Prolessor of Law, and Professor of Philosophy,
University ol Hlinots College of Law,

Asin so many things, I am in deep debt wo the late Rogers Albritton, who first suggested that T read the work of
Puul Grice in the lale 1970s. 1 owe additienal thanks to the participants at a workshop at the University of Michigan
Department of Political Science. wo the participants in a lecture at Warsaw University, o those who atended faculty
waorkshops at the University ol Hinots and Michigan Stale University, to the participants in the conlerence entitled
“Law as a Practice™ sponsored by the Institule for Law and Philosophy at Ruigers University. to those who attended
the conference entiled “Original Ideas About Originalism™ at Novthwestern University, to the audience and
participants in a panel entitled “The New Originalism and its Critics™ at the Annual Meeting of the Association of
American Law Scheols, and to those who attended a panel emtitded “Qriginalism: Meaning and Lmpact” at the
Annual Mceceling of the Midwest Political Science Association. In connection with these events 1 owe special debls
ol gralitude to Scott Hershowitz, Alexander Jakle, John McGinnis, Noga Morag-Levine, Dennis Patterson, Scolt
Shapiro, Lee Strang, and Mariah Zeisberg.  For comments on various dralts, [ owe thanks o Larry Alexander,
Randy Barnctt, Mitchell Berman, Guyora Binder, Troy Booher, Bruce Boyden, Eric Clacys, Richard Fallon, Amos
Guiora, Steven Heyman, Richard Kay, David Law, Robert Lipkin. Marcin Matczak, David McGowan, David
Meyer. Nathan Oman, Michael Ramsey, Michael Rappaport. Larry Ribstein, Micah Schwartzman, Suzanna Sherry,
Steven D Smith, Mark Spouswood, Cass Sunsiein, Seth Barrewt Tillman, Ekow Yankah. inerid Wuerth. and R.
George Wright, T am also deeply gratelul 10 Stephen Griffin for his comments and questions. See Siephen Griffin,
Solum  on  Semantic  Originalism, April 27, 2008, hup://balkinblogspot.com/2008/04/solum-on-semantic-
originalism.himl.  Replies to Griffin's questions and replics that | posted on Legal Theory Blog are collected in
Lawrence B, Solum, A Reader's Guide 1o Semantic Originalism and a Reply 1o Professor Griffin, llinois Public

thoughts  can  be found at  Stephen  Griffin,  Solum  on  Semawic  Criginalism,  Take  Two,
attp://balkin.blogspoel.com/2008/05/solum-on-semantic-originalism-take-two.huml. Many of these readers provided
pages of detailed comments that have improved “Semantic Originalism” in myriad ways. All of the many remaining
laults are my sele responsibitity. Comments are welcome. Please email Isolum@ gmail .com.

"District of Columbia v. Heller, ___ S.Ct.__ ., 2008 WL 2520816 (June 26, 2008) (citations omitted).
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