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THE LEGAL WRITER

he Legal Writer interrupts our
Tregularly scheduled program —

the multi-part series on writing
civil-litigation documents — to discuss
a hot topic: electronic filing, or e-filing.
As technology advances, all lawyers
need to know about e-filing. The topic
is also critical because the New York
State Unified Court System is moving
toward mandating e-filing throughout
the state.

Twelve years ago, when New York
introduced a voluntary pilot project to
test e-filing,! it appeared unlikely that
e-filing would take off. The first case
was e-filed on November 22, 2000.2
By 2002, only 300 lawyers had regis-
tered with the New York State Courts
Electronic Filing System (NYSCEF).
High implementation costs,® privacy
and confidentiality concerns,* and the
computer hesitancy, and in some cases
illiteracy, of senior lawyers5 explained
the initial reluctance. But the undeni-
able advantages of e-filing, including
the rarity that documents submitted
electronically would be lost or mis-
filed,6 the ability of lawyers to file
materials at any hour,” and the ben-
efit of practically instant accessibility,8
have led to technological advances.
At the end of 2009, more than 200,000
cases and more than 500,000 docu-
ments® had been filed, and more than
13,000 lawyers had registered with
NYSCEE.10

Substantial changes have occurred
in the area of e-filing. On September
1, 2009, Chapter 416 came into effect,
significantly altering the e-filing land-
scape.ll Chapter 416 made e-filing no
longer a pilot program.12 E-filing is
now required in certain commercial
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cases in Supreme Court, New York
County,!3 and in commercial and tort
cases in Supreme Court, Westchester
County.14 As of June 2011, all commer-
cial cases, including breach of contract
actions, must be commenced electroni-
cally in Supreme Court, Westchester
County.!> The e-filing system is cur-
rently optional for tort, commercial,
and tax certiorari cases in 15 counties
of the Supreme Court.16 Two other
counties, Broome and Erie, permit e-fil-
ing Supreme Court cases.!” The system
is also available in New York City
Civil Court no-fault actions,!® probate
and administrative proceedings in five
counties of the Surrogate’s Court,19
and the Court of Claims.20

New York’s Appellate Division, First
Department, requires practitioners to
file ten copies of a brief or appendix,
and one of those copies must be a PDF:
“Effective July 1, 2010, pursuant to
amendments to rule 600.11, each party
perfecting or answering an appeal
shall file, in addition to the requisite
number of paper copies, one search-
able PDF copy of the brief via e-mail.
Effective September 1, 2010, each
party filing an appendix (or record
on appeal) shall file, in addition to the
requisite number of paper copies, one
searchable PDF copy of the appendix
(or record on appeal).”?! The Second,
Third, and Fourth Departments do
not provide for e-filing. Although the
Fourth Department’s rules provide
that “submission to the Clerk’s Office
by electronic means will be accept-
ed,”22 e-filing is not yet in place. The
Fourth Department allows litigants
to file a companion CD-ROM of the
records, appendices, and briefs if the
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litigants consent to filing a CD-ROM.23
The CD-ROM must be identical to the
printed record. The benefit of submit-
ting a companion CD-ROM is that you
can use hyperlinks, explained later in
this article.

To expand mandatory e-filing, fur-
ther legislative action is required:2*
“Although Chapter 416 envisions vol-
untary e-filing, the new legislation
gives OCA [Office of Court Administra-
tion] authority to make e-filing manda-
tory in certain cases, but the authority
for mandatory e-filing is temporary
and will expire absent further legisla-
tive action on September 1, 2012.”25

Lawyers should expect, however,
that voluntary e-filing will become
mandatory e-filing before September
2012. Chief Judge Jonathan Lippman
recently stated that he hopes for a “digi-
tal courthouse.”26 The Chief Judge said
that “he will seek authority to require
all state courts to implement manda-
tory electronic filing” in all New York
state courts.2” He believes that manda-
tory e-filing will take about 12 to 18
months to implement.28 E-filing has
many benefits, he explained, includ-
ing efficiency and saving New Yorkers
money.

As lawyers gravitate toward elec-
tronic filing in state courts, the practice
has become widespread at the federal
level.?? E-filing has been required in
all New York federal district courts
since 2004 and in the Court of Appeals
for the Second Circuit since January
2010.30

The trend is obvious. Courts are
rapidly requiring electronic filing, and
lawyers are becoming more and more
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willing to disassociate themselves from
the past and enter the modern age.
To help Luddite lawyers, the New
York State Unified Court System Web
site now has an e-filing manual and
a “Frequently Asked Questions” sec-
tion.31

New York’s e-filing system is easy
to use. To take part, one must be a “reg-
istered and authorized filing user,”
a title granted after completing and
submitting an online form.32 Following
inijtial registration, licensed New York

Your e-document will

be judged by how well
readers understand you.

lawyers gain an identification name,
password, and access to e-filing in
every court participating in the sys-
tem.33 For service of interlocutory doc-
uments, users must provide a primary
e-mail address where documents may
be served; the e-mail address may be
the party’s e-mail address or the attor-
ney’s e-mail address if the party is rep-
resented.3* Documents may be filed on
the NYSCEF Web site day or night.3>

Taking into account this trend
toward technology in the courtroom,
lawyers can help online readers, spe-
cifically judges, rule for their clients.
Today, lawyers rely on hypertext, por-
table document format (PDF) files, and
bookmarks — terms once reserved for
professors offering interactive learning
courses — to create effective e-docu-
ments.

This column explores how to use
the electronic tools to write persuasive,
user-friendly e-documents.

Know Whom You're Writing For —
Plan and Organize Accordingly

Write for your readers. Be kind to them.
Before you create a document that can
be e-filed, plan its layout and con-

Logical paragraphs, sturdy sentences,
and focused persuasion yield effective
results.

Give your readers a clear and acces-
sible organizational plan. Cognitive-
process experts stress the importance
of “chunking” information together
and displaying it in coherent, “self-
contained” steps.3¢ This is because the
human mind can “process only about
three to four chunks of information
at a time.”3” Chunking also allows for
white space on the page, allowing the
reader to focus on the text and giving
the human eye time to relax before
moving to the next topic. Don’t bore
readers with non-essentials. Use a con-
cise and direct style, with short para-
graphs, to accommodate the limits of a
computer screen; label the topics with
headings and subheadings.38

Consider whether the document can
be read in an online environment. Some
judges will print your materials. Most
will read them on their computers.

Screen readers quickly lose concen-
tration and focus. Accommodate your
readers by ensuring your e-documents
are usable — meaning easy to read.?

Seven usability tools apply to e-doc-
uments:40

¢ Enable skimming. Accommodate
impatient and busy online read-
ers by helping them skim through
documents. Use short summaries
and topic sentences. Carefully
sculpted headings and topic sen-
tences that introduce paragraphs
allow skimmers to grasp your
legal arguments quickly. Online
readers glance at documents, hop-
ing to find bullet points, outlines,
and numbered lists. A reader’s
attention is always attracted to
lists. They provide easy and orga-
nized ways to process informa-
tion.41

¢ Omit needless words. Screen
readers can’t, or won't, absorb
lots of words. Every word counts
in an online setting. Cutting half
your words will make your con-

* Don't force your readers to
think. Don't let readers work too
hard. Effective e-documents iden-
tify each step of an argument and
explain assumptions. To facilitate
the reader’s experience, e-writers
should “connect the dots” to
“make the logical structure intui-
tive.”43

* Make it simple. Avoid synonyms.
An argument that uses the same
words for the same things is
easier to follow. Less is more in
e-documents. Satisfy readers.
Writers will meet their readers’
expectations by following stan-
dard writing formulas, relying on
normal capitalization, and struc-
turing rudimentary sentences.*

¢ Use white space. Online readers
need breaks. Writers should pro-
vide ample white, or blank, space
throughout their document. Space
gives the brain and eyes a much-
needed rest. This can be achieved
through wide margins, indenting,
and space between paragraphs.4>

¢ Put the most important content
in the top left of the page. Online
readers’ eyes gravitate toward the
top left of the page.46 According
to eye-tracking studies, screen
readers process information in
an F-shaped pattern, “looking
down the left side for structural
cues and then focusing on head-
ings and first sentences of para-
graphs.”4” Writers should place
the most important headings and
information there.48

* Test your document. Test your
document by having those who
know nothing about your case
read it.4? Ask them whether it’s
difficult to read or comprehend.
Determine whether any questions
linger or remain unanswered.
Your readers, who don’t know
your case like you do, should
walk away feeling that your argu-
ments are clear.

Making e-Files Readable
Online writers must consider the rela-
tionship between their readers and the

tent. Your e-document will be judged
by how well readers understand you.
Basic editing and drafting rules apply.

tent more prominent. It'll also
shorten the route your reader
must take to get to your content.*2
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online device. Readers must be able
to adapt to the functionality of new
technology, and writers should ensure
that this transition is seamless. Factors
like screen-type and operating system
are beyond the writer’s control. Other
things aren’t. Good e-writers always
think about the reader’s navigational
needs.

You'll help your readers by choos-
ing a good font. Writers should use
standard, easily read symbols and
avoid difficult-to-read characters. The
Seventh Circuit recommends Century,
a typeface designed for books.>0 The
Supreme Court and the Solicitor
General also use Century.5!

E-Filing in PDF is Cheap and Easy
Courts require e-filing in PDE52 To
file through the NYSCEEF, software is
required to convert documents from
word processed files to PDFs.53 Using
PDF doesn’t take great skill or exper-
tise: “the technical requirements for
creating and reading PDF files are
minimal.”54

Courts prefer PDF to Word or
WordPerfect documents due to the
security needs of legal documents.55
PDF preserves a document’s format-
ting, integrity, and pagination.5¢ PDF
files can be secured by using pass-
words, thereby avoiding unauthorized
changes or alterations.” Authors can
even prevent their readers from cut-
ting and pasting words into separate
documents.?® PDF allows writers to
add digital signatures to verify a docu-
ment’s authenticity.>

E-filing with PDF is cost-efficient.
Another benefit is “the consistent
accessibility of PDF files from any
computer.”®0 But the biggest advan-
tage to PDF is a reader’s ability to
interact with the document. PDF files
can be made “key-word searchable” so
that readers can seamlessly make their
way through the document by insert-
ing any word of interest.61

The Adobe Reader is available to
download for free online.62 Adobe
Reader has links to software to convert
word-processed documents to PDEFE.
Documents converted to PDF from

a word-processing program are key-
word-searchable. To add other material
to your brief a scanner might be useful
for converting paper documents into
high-quality e-files.63 Essentially, these
files are digital photographs of the
paper documents; they are not word-
searchable. Some of the more sophis-
ticated programs, including the Adobe
Acrobat Pro series, will recognize text
using optical character recognition
(OCR) software. If the image is crisp
and clean the OCR will work well. But
poorly scanned paper briefs can result
in the document’s appearing “grainy”
in PDF format, making it difficult to
use the OCR function and for readers
to navigate.64

Make PDF Work for You and

Your Reader

To create easily navigable documents
for your reader, take advantage of
PDF’s generous tools. Don’t be afraid
to overuse, even saturate, the docu-
ment with anything that'll grab your
reader’s attention.

Through PDF’s “navigation pane,”
you can include a table of contents,
commonly referred to as “book-
marks.”65 Bookmarks are effective:
“the reader can click on different lev-
els of the table of contents and be
taken to that point in the document.”66

a click of a mouse, this technology
immediately sends the reader, through
hyperlinks, to a transcript, exhibit, or
legal authority. It organizes a document
in a way that cannot be achieved on
paper.68 Hypertexting ties loose ends
by allowing readers to sift through
piles of documents that, in paper form,
would be tedious and messy. Thanks
to hypertexting, gone are the days of
“plunking down the brief to look up
the case or dig through boxes for key
documents.”69

One medium often associated with
hypertext is the CD-ROM. On a single
CD, readers can access a brief, review
the record, and consult the authorities
cited.”0 A CD-ROM acts as a “place-
holder” for paper submissions, requir-
ing less storage space than multiple
copies of paper briefs.”!

CD-ROM briefs are particularly
persuasive when combined with intel-
ligent writing. Briefs submitted on CDs
can be tailored to the judge’s reading
preferences, if you know them. Also
possible are different fonts, organiza-
tional preferences, and audio/video
options that allow the judge to listen to
or watch a brief rather than read it.

The advantages of CDs and hyper-
texting cannot be overstated. Through
their use, lawyers can now create inter-
active documents. If a reader wishes

Good e-writers always think about

the reader’s navigational needs.

Another tool is “thumbnails.” Slightly
different from bookmarks, thumbnails
allow readers to view “graphical rep-
resentations of each page in the docu-
ment.”67 These tools give writers full
rein over documents and allow writers
to determine exactly where their read-
ers should focus their attention.

Hypertexting to Simplicity:

The CD-ROM

Keeping things simple for the demand-
ing, often-lazy online reader is the
overarching theme of good e-filing.
One way to cater to the lazy is to use
hypertext in your documents. With

to consult a case or statute cited in
the brief, a simple click on the citation
will suffice.”2 Through the New York
State Unified Court System, lawyers
can instantly send their readers to a
supportive decision.”® This simplicity
gives lawyers a heightened assurance
that their reader, no longer forced to
sift through piles of paper, will consult
their materials.

Lawyers considering submitting
briefs on CD-ROM should not over-
use the features available to them.
CD-ROM users run the risk of see-
ing shocking or disturbing images or
videos.”* The editor should be care-
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ful. Writers should also be conscious
that the sophistication and complexity
of technological material might over-
whelm some readers.”> Always ensure
that material submitted in a hyperlink
benefits your case.

Be Conscious of the Information
You Emit

Broadcasting easily accessible private
information increases identity theft.
E-filers must be aware of the informa-
tion they upload. The Federal Rules of
Civil Procedure limit disclosing pri-
vate information. Only the last four
digits of an individual’s social-security
number, taxpayer number, or financial-
account number may be disclosed.”6
The Rules also specify that documents
be redacted to include no more than an
individual’s year of birth or the initials
of a minor’s name.””

Rather than rely on redaction, New
York court users must indicate wheth-
er the document to be filed contains
“health information, a social securi-
ty number, a credit card number, a
bank account number, an individual’s
date of birth, an individual’s home

information might remain accessible
despite being highlighted in black,
covered by a black box, or written
in white, so as to disappear into the
page.83 Removing information and re-
saving the file might not be enough. It’s
possible for deleted text to be retrieved
from earlier versions of a document.84
To avoid filing a document comprised
of “hidden data,”85 the court suggests
that lawyers save documents under
a new name after they delete private
information or, better yet, that they
invest in software designed to redact
files.86

Don’t Re-Invent the Wheel: Good
Writing is Still Good Writing
Electronic communication is here
to stay. Whether the courts already
require e-filed documents or are devel-
oping new rules to permit them, law-
yers must adapt to this technological
reality. In the not-so-distant future, all
courtrooms will be digital. Lawyers
will be expected to know how to file
documents online. As a result, lawyers
must know how to turn electronic doc-
uments into effective advocacy tools.

help you create a winning tech-rhetoric
document of which you'll be proud.
In the next issue, the Legal Writer
resumes our regular scheduled topic:
writing the answer. |
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