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not be terminated without a showing 
of good cause.5 Some rent-regulated 
tenants’ successors in interest also 
have the right to continued occupan-
cy.6 Tenants who meet the following 
requirements are rent-regulated.

Rent-Stabilized Tenants

Rent-stabilized tenants in New 
York City are those who live in 
buildings with six or more units built 
before January 1, 1974, and which are 
not subject to rent control, as well as 
the tenants of some newer buildings 
that became subject to rent stabiliza-
tion because the owner participated 
in a real estate tax-abatement pro-
gram.7 Some localities in the counties 
of Nassau, Westchester, and Rockland 
also adopted the Emergency Ten-
ant Protection Act (ETPA).8 In those 
localities, a building with six or more 
units built before January 1, 1974, and 
which is not subject to rent control is 
subject to rent stabilization.9

Purchasers of cooperative or 
condominium units occupied by rent-
stabilized and rent-controlled tenants 
must be alert to a tenant’s right of 
continued occupancy. If the building 
was converted under a non-eviction 
plan,10 rent-regulated tenants who do 
not purchase their units retain their 
statutory rights.11 Even if the building 
is converted under an eviction plan, 
rent-regulated tenants are entitled 
to continued occupancy for at least 
three years after the offering plan is 
declared effective.12 The three-year 
limitation does not apply to senior 
citizens13 (over sixty-two) and the 
disabled,14 who retain their statutory 
rights indefi nitely.15

Courts in the First and Second 
Departments have recently recog-
nized, in addition, that tenants who 
live in a commercial building with six 
or more residential units not subject 
to the Loft Law16 and located in an 

Due Diligence Issue #1: Do the 
Tenants Have the Right to Stay?

Customarily, the contract of sale 
for an occupied residential building 
will contain a schedule of the unit 
numbers, the rent amounts, and the 
security deposits, if any. Leases to 
which the contract is subject (those 
that will continue after closing) may 
be attached to the contract or pro-
vided during a post-contract due-
diligence period. The purchaser’s 
attorneys should seek a contract 
representation that the leases the 
seller provides are the only written 
agreements with the tenants. 

“This article spots some 
of the most common 
landlord-tenant issues that 
transactional attorneys 
should recognize so 
that they can assess the 
proposed purchase, consult 
with a landlord-tenant 
specialist if necessary, and 
take action required at 
closing.”

Absent an option to renew, a 
lease provision terminating the lease 
on sale of the building, or some other 
written agreement with the prior 
owner, residential tenants not subject 
to New York’s rent-regulatory laws 
may remain for the balance of their 
lease but need not be given a renewal 
lease.3

A rent-regulated tenant, however, 
has the right to continue in posses-
sion with successive renewal leases, 
in the case of rent-stabilized status, or 
as a statutory tenant without a lease, 
in the case of rent-control or interim 
multiple dwelling (Loft Law) status.4 
These tenants’ occupancy rights may 

Introduction
A transactional attorney whose 

client wants to acquire a building 
occupied by residential tenants must 
have answers to many important 
questions. These questions include 
whether existing tenants have rights 
of continued occupancy and to the 
issuance of renewal leases; whether 
the tenants’ leases are enforceable 
and whether other enforceable agree-
ments with the tenants, apart from 
their leases, will bind the purchaser; 
whether there are impediments to 
collecting rent; whether the purchaser 
will face fi nancial liability for the 
prior owner’s actions, such as rent 
overcharges; and whether the pur-
chaser will be able to continue any 
landlord-tenant proceedings the prior 
owner commenced.

The building’s suitability for the 
purchaser’s purposes and the fi scal 
advisability of the purchase might 
hinge on the attorney’s answers to 
these questions. The parameters of 
pre-purchase due diligence, the con-
tract provisions necessary to protect 
the purchaser’s interests, and the 
steps the purchaser should take at the 
closing and immediately post-closing 
will require a basic knowledge of 
landlord-tenant law.

This article spots some of the 
most common landlord-tenant issues 
that transactional attorneys should 
recognize so that they can assess the 
proposed purchase, consult with a 
landlord-tenant specialist if necessary, 
and take action required at closing. 
The attorney’s pre-purchase research, 
which may be conducted pre-contract 
or during a due-diligence period 
with a right of cancellation after the 
contract is signed,1 should be con-
ducted simultaneously with other 
due diligence and will supplement 
an engineering report and physical 
inspection of the entire building.2

New York Residential Landlord-Tenant Law 101 for the 
Transactional Attorney
By Margaret B. Sandercock and Gerald Lebovits
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units can be ascertained from the 
Department of Housing and Commu-
nity Renewal (DHCR), the regulatory 
agency, by making a request to the 
DHCR’s Public Information Unit. The 
seller’s cooperation is required for all 
pre-closing DHCR investigations; the 
contract should require that coopera-
tion. A DHCR investigation must be 
conducted on the purchaser’s behalf 
of any building of six or more units in 
New York City, Nassau, Westchester, 
or Rockland counties. The pur-
chaser’s attorney should assume that 
all buildings in these areas meet the 
basic criteria for rent stabilization 
and that all units in these buildings 
should be registered, and should 
ask the seller to explain unregistered 
buildings and units.

Single Room Occupancies

Permanent tenants of single room 
occupancy facilities (SROs) in New 
York City are protected under rent 
stabilization if the building was erect-
ed before July 1, 1969, contains six or 
more units, and the rent charged was 
less than $88 a week or $350 a month 
on May 31, 1968.30 Rent-stabilization 
protection for SRO tenants can also 
accrue because the building received 
a tax abatement.31 Permanent tenants 
are those who have been in occu-
pancy for six months or more32 or 
who have been in occupancy for at 
least fi fteen days and have requested 
a lease.33

The New York City Department 
of Housing Preservation and Devel-
opment (HPD) regulates New York 
City’s SRO facilities. The New York 
City Department of Buildings (DOB) 
will not issue a building permit for 
a building known to it as an SRO 
if HPD does not issue a Certifi cate 
of No Harassment.34 The “look 
back period” for a Certifi cate of No 
Harassment is three years.35 Even 
if the building is vacant when the 
purchaser acquires it, HPD requires 
assurance that the former owner, in 
preparation for selling the building, 
did not harass the tenant to vacate. 
The purchaser’s attorney for any 
building that, by its age and physical 

rent stabilization is increased to six or 
more.23 On the other hand, a building 
remains rent stabilized if it has six or 
more units and the number of units is 
subsequently decreased to fi ve units 
or fewer.24

In some instances, a building 
might contain six or more units and 
be subject to rent stabilization even 
though it is not initially obvious that 
the requirement of six or more units 
is met. For instance, garden apart-
ments in New York City are covered 
by rent stabilization.25 Even if an 
individual building in the complex 
has fewer than six units, but so long 
as the complex in total has six or 
more units, the complex is covered 
by rent stabilization if it meets the 
other statutory requirements. Some-
times two or more physically adjacent 
buildings, none of which contains 
six or more units, will collectively 
be declared a horizontal multiple 
dwelling subject to rent stabiliza-
tion if the buildings meet the other 
requirements of rent stabilization and 
are operated as a single enterprise 
under common ownership and share 
common facilities such as a boiler or 
water supply.26

An exception to rent stabilization 
coverage exists if the landlord, at the 
landlord’s expense, substantially re-
habilitated the property after January 
1, 1974, without receiving a real estate 
tax benefi t.27

Some units that would presump-
tively be subject to rent stabilization 
are, on investigation, deregulated. 
One reason this might be the case is 
that the unit has consistently been 
owner-occupied.28 Another reason is 
that the legal regulated rent rose to 
a fi gure exceeding $2,000 a month, 
either at a vacancy or if the tenant’s 
annual income exceeded $175,000 for 
two years in a row.29 This deregula-
tion is called “luxury decontrol.”

With the exception of residen-
tially occupied commercial buildings 
that are rent stabilized due to case 
law and not by statute or regulation, 
a building’s rent-stabilized status and 
the number and identity of registered 

area where residential occupancy is 
permitted by zoning might be subject 
to rent stabilization.17

To be rent stabilized in the First 
Department, a residential tenant in 
a commercial building must dem-
onstrate that zoning requirements 
are complied with, that the building 
has six or more residential units, that 
the landlord knew or should have 
known of the residential occupancy, 
and that the unit is capable of being 
legalized.18

”An exception to rent 
stabilization coverage 
exists if the landlord, at 
the landlord’s expense, 
substantially rehabilitated 
the property after January 
1, 1974, without receiving 
a real estate tax benefit.”

The standards are stricter in the 
Second Department, which has indi-
cated its intent to limit rent-stabilized 
tenancies in commercial buildings.19 
In the Second Department, a residen-
tial tenant in a commercial building 
must establish not only compliance 
with zoning, that the building has six 
or more residential units, and that the 
landlord knew or should have known 
of the residential occupancy, but 
also that residential amenities were 
installed at the occupants’ expense 
and that the landlord took affi rmative 
steps to convert the premises to resi-
dential use during the pendency of 
litigation in which the tenants sought 
rent-stabilization protection.20

A count of six or more residential 
units, which invokes rent stabiliza-
tion, may be arrived at in a number 
of ways: if there were six or more 
units when the building came un-
der rent stabilization;21 if six or 
more units are on the certifi cate of 
occupancy (C of O) of a building 
otherwise qualifying for rent stabili-
zation, even if the building, as used, 
has less than six separate units;22 or 
if the number of residential units in 
a building otherwise qualifying for 
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DHCR’s records are not always 
complete or accessible. Complicating 
the investigation of rent-controlled 
tenancies is that renewal leases are 
not issued. They need not be issued: 
rent-controlled tenants are statutory 
tenants. In any transaction concern-
ing a residential building built before 
1947, the attorney should seek a 
contract representation that there are 
no rent-controlled tenancies. Investi-
gating this issue independently can 
prove diffi cult.

Immediate family members may 
succeed to the tenancy rights of rent-
controlled and rent-stabilized ten-
ants. To succeed to a rent-controlled 
or rent-stabilized tenancy, the family 
member seeking succession has the 
burden of proof to show by a fair pre-
ponderance of the credible evidence48 
that the protected tenant vacated due 
to death or permanent departure and 
that both the protected tenant and the 
family member seeking succession 
primarily resided in the unit together 
for two years (or one year where the 
tenant or spouse is over age 62 or dis-
abled).49 The following are immediate 
family members under rent stabiliza-
tion and rent control: the protected 
tenant’s husband, wife, son, daughter, 
father, mother, grandfather, grand-
mother, grandson, granddaughter, 
sister, brother, stepson, stepdaughter, 
stepfather, stepmother, father in law, 
mother in law, son in law, and daugh-
ter in law.50

The Court of Appeals in Braschi 
v. Stahl Associates Co.51 expanded 
the concept of family to include 
nontraditional family members like 
homosexual couples. Regulations 
governing both rent-controlled and 
rent-stabilized tenants later adopted 
the Braschi standards. The New York 
City Loft Board issued an order 
that likewise adopted Braschi.52 To 
succeed to a regulated tenancy, the 
nontraditional family member must 
satisfy the requirements for tradi-
tional family members (permanent 
vacatur of the regulated tenant and 
primary residence of the regulated 
tenant and the succeeding tenant for 
one or two years) and, in addition, 

obtained their C of O or buildings in 
which all the Loft Law tenants have 
vacated. This is signifi cant because 
if a building or unit is vacated pre-C 
of O and the landlord does not buy 
the Loft Law tenants’ tenancy rights 
as statutorily permitted,44 the unit re-
mains subject to the Loft Law. If a Loft 
Law unit is vacated pre-C of O with 
a payment for tenancy rights, the sale 
must be reported to the Loft Board 
with a statement concerning the unit’s 
intended future use. If the unit will be 
used residentially, the landlord is re-
quired to obtain a residential C of O.45 
If the Loft Board is advised that the 
unit will be used commercially but it 
becomes reoccupied residentially, the 
unit becomes rent stabilized.46

The prospective purchaser’s at-
torney for a building known to have 
been subject to the Loft Law should 
make a Freedom of Information Law 
(FOIL) request to review all records 
concerning the building or arrange 
for a knowledgeable Loft Law 
practitioner to do so. If the Loft Law 
status is unknown but the building’s 
appearance and history suggest that 
it might have been subject to the Loft 
Law, a contract representation should 
be sought that the building and its 
units are not, and never have been, 
subject to the Loft Law.

Rent-Controlled Tenants

Rent-controlled tenants live in 
buildings containing three or more 
residential units, residentially occu-
pied since February 1, 1947, or earlier 
and occupied by the current record 
tenant or lawful successor since at 
least July 1, 1971. Rent-control laws 
are effective in New York City, more 
than 50 municipalities throughout 
the state, and the counties of Albany, 
Erie, Monroe, Nassau, Oneida, On-
ondaga, Rensselaer, Schenectady, and 
Westchester. Rent control also applies 
to buildings of fewer than three units 
if the tenant or lawful successor has 
been in residence since at least April 
1, 1953.47

Rent-controlled tenancies are 
registered with DHCR. Because of 
the age of many of these tenancies, 

confi guration, could possibly have 
been used as an SRO facility must 
review the DOB’s records and contact 
the HPD to see whether city records 
refl ect it as an SRO. If so, existing 
single-room tenancies meeting the 
rent-stabilization requirements might 
have to be continued. The seller 
should also be contractually bound 
by a condition of closing to obtain a 
Certifi cate of No Harassment if one is 
required.

Loft Law Tenants

Loft Law tenants are residential 
tenants who lived, between April 1, 
1980 and December 1, 1981, in for-
merly commercial buildings, zoned 
legal for residence. These buildings 
must contain three or more residen-
tial units and these tenants’ lawful 
successors.36 The Loft Law covers 
tenants in these buildings located in 
areas not zoned legal for residence 
if they can show that the building 
contained three or more residential 
units from April 1, 1980 through 
May 1, 1987.37 Loft Law buildings 
are regulated by the New York City 
Loft Board, located at 100 Gold Street, 
New York, New York 10038, and must 
be registered with the Loft Board,38 
which maintains a website listing the 
buildings currently under its juris-
diction. In addition to the Multiple 
Dwelling Law’s statutory provisions 
enacting the Loft Law, the Loft Board 
has a body of its own regulations and 
decisions, or Loft Board orders.39

The Loft Law is a transitional 
statute40 under which landlords of 
rent-regulated buildings are statutorily 
required to obtain a Class A C of O for 
residential use,41 a signifi cant fi nancial 
commitment. There are statutory time 
limits within which a C of O must be 
obtained, although under Loft Board 
regulations, a new owner may obtain 
a one-year extension if it misses a 
deadline.42 When the C of O is ob-
tained, Loft Law tenants become rent 
stabilized.43 Some rent-stabilization 
provisions like luxury decontrol do 
not apply to Loft Law tenants.

The Loft Board website listing 
does not include buildings that have 
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A rent-stabilized tenant’s rent, 
which is less than the law permits, 
is a preferential rent. For leases post 
2003, a preferential rent refl ected as 
such in the tenant’s lease need not be 
continued in lease renewals absent an 
agreement between the landlord and 
the tenant that the preferential rent 
will continue permanently through-
out the tenancy.67

The rents paid by rent-stabilized 
tenants must be registered with 
DHCR. Unless the stabilized ten-
ant is paying a preferential rent, the 
legal regulated rent is calculated as 
follows: the initial legal registered 
rent (generally the fi rst rent regis-
tered by the landlord after April 1, 
1984);68 plus the increases permitted 
for a one- or two-year lease;69 plus 
any vacancy allowances that have 
accrued during vacancy between 
tenants;70 plus any other permitted 
increases by virtue of Major Capital 
Improvements (MCI) or other im-
provements;71 less any rent-reduction 
orders in effect for failure to provide 
required services.72

A landlord might be entitled to 
MCI increases for work to operate, 
preserve, or maintain a building, but 
not for ordinary repairs.73 The work 
must be building-wide, benefi tting all 
tenants.74 Building systems such as 
heating or intercom can result in an 
MCI increase only after they exceed 
their useful life as determined by a 
DHCR schedule.75 MCI increases may 
not exceed the tenant’s regulated rent 
by six percent a year.76 

MCIs require an application to 
DHCR before the appropriate rent 
increase may be collected.77 MCI ap-
plications must be supported by at 
least one of the following: cancelled 
checks for payment of the work; in-
voice receipts marked “paid in full”; 
a signed contract for the work; or a 
contractor’s affi davit that the work 
was completed and paid in full.78 
DHCR might require additional 
proof if the relationship between the 
contractor and the landlord is not at 
arm’s length.79

Can Rent Be Collected?

Even if the residential tenants 
are not rent regulated, rent may not 
be collected if the building does not 
have a C of O for residential use if a 
C of O is required.60 This rule equally 
applies in the Second Department to 
situations in which residential ten-
ants live in commercial buildings but 
do not qualify for rent-stabilization 
protection.61 Rent may also not be 
collected from the residential occu-
pants of portions of the building not 
covered by the C of O, such as extra 
units not refl ected on the C of O.62

New York City buildings con-
taining three or more residential 
units must be registered as multiple 
dwellings with HPD; this registra-
tion is known as a Multiple Dwelling 
Registration statement, or MDR. The 
consequence of failure to register is 
that rent may not be collected until 
registration.63 This is true whether or 
not the occupants are rent-regulated 
and whether or not the residential 
occupancy is legal.64

Rent-regulated buildings must 
be registered with the proper regula-
tory authority, whether the DHCR 
or the Loft Board,65 or rent may not 
be collected. If the registration for a 
stabilized unit is not kept current, the 
landlord may not charge in excess of 
the last registered rent. Rent may not 
be collected from Loft Law tenants 
in buildings in which the landlord 
has not complied with the code-com-
pliance timetable set out in Multiple 
Dwelling Law § 284.66

Are the Claimed Regulated Rents 
Correct? 

It is the nature of a deregulated 
tenancy that as long as the C of O cor-
responds with the use of the building 
and the building is registered if regis-
tration is required, the landlord may 
charge and collect any rent the tenant 
agreed to. A hallmark of a regulated 
tenancy is that although the landlord 
may charge the tenant less rent than 
the law permits, the rent may not 
exceed the regulated rent.

demonstrate that the relationship 
was one of emotional and fi nancial 
commitment and interdependence. 
This is a litigious area with numerous 
fact-specifi c precedents. A prospec-
tive purchaser or new owner who 
wishes to investigate tenancies that 
might fall under Braschi should seek 
specialized legal assistance.

In all cases it is advisable to ob-
tain a contract provision stating that 
no litigation is pending in any court 
or administrative agency concerning 
the building or, in the alternative, 
listing all litigation so that it can be 
investigated.

Due Diligence Issue #2: Lease 
and Rent Issues

After determining whether 
any residential tenant has a right of 
continued occupancy, the purchaser 
should ascertain whether the leases 
claimed to be in effect are enforce-
able;53 whether rent can be collected; 
and whether the rent amounts in the 
leases are legally permitted.

Are the Leases Enforceable?

For residential tenancies, regulat-
ed and deregulated alike, courts will 
not enforce leases that are unconscio-
nable54 or against public policy. For 
instance, rent-stabilized leases giving 
unrestricted rights to sublease and 
assign, or waiving the obligation of 
primary residence at the premises, are 
unenforceable as against public pol-
icy.55 Other examples of unenforce-
able leases include those that permit 
the landlord to breach the warranty 
of habitability56 and in which rent-
stabilized and rent-controlled tenants 
waive their rent-regulatory rights.57

Agreements between the prior 
landlord and a tenant conferring rent-
stabilized status are enforceable58 
and bind successor landlords even 
if the agreement did not so provide, 
because these agreements run with 
the land.59
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tenants’ rents are not registered with 
the Loft Board and usually cannot be 
ascertained from Loft Board records. 
In purchasing a Loft Law building, 
therefore, the seller’s contractual rep-
resentations of permitted rent levels 
are particularly important. 

What are the Consequences of 
Collecting Rent When the C of O 
Does Not Match the Building’s 
Use; When No MDR or Loft Law 
Registration Is Filed; or When 
Excessive Rent Is Collected from a 
Rent-Regulated Tenant? 

A tenant may not recoup past-
paid rent when the tenant paid rent 
not otherwise collectible because the 
building occupancy did not conform 
with the C of O; when the building 
was required to have an MDR but 
did not; or when the building was 
required to be registered with the Loft 
Board but was not.98 The purchaser 
has nothing to fear if a predecessor 
collected rent under any of these 
circumstances. 

This is not the case if a rent-sta-
bilized or rent-controlled tenant has 
been overcharged. A rent-stabilized 
tenant may fi le an application with 
DHCR to recoup up to four years 
of rent overcharges99 or may assert 
an overcharge defense in a nonpay-
ment proceeding. The tenant may be 
awarded treble damages for up to 
two years before an overcharge appli-
cation if the overcharge is willful. The 
landlord has the burden to disprove 
willfulness.100 

Rent overcharges that do not 
concern the initial rent charged for 
the premises may be recaptured from 
a new landlord.101 Court decisions 
anticipate that purchasers investi-
gate the building’s rent history and 
pending DHCR applications, nego-
tiate a purchase price that refl ect a 
potential overcharge liability, and, 
possibly, negotiate contract provi-
sions for indemnifi cation by the seller 
in the event of a determination of 
overcharge.102 Treble damages are not 
awarded against a new owner who 
cannot produce rent records prior 
to the new ownership.103 The tenant 
may recoup the overcharge either by 

months in advance for an order of eli-
gibility, which requires the landlord 
to represent, among other things, that 
rent-impairing violations have been 
cleared, corrected, or abated.88

Senior citizens in both rent-con-
trolled and rent-stabilized apartments 
may apply for a SCRIE exemption 
from future rent increases if the head 
of household is over 62, the family 
income is $29,000 a year or less, and 
the rent exceeds one-third the gross 
household income.89

Loft Law tenants do not pay 
regular, periodic rent increases.90 The 
tenant’s base rent under the Loft Law, 
which in almost all cases was estab-
lished twenty or more years ago, is 
derived from a complex Loft Board 
formula that takes into account the 
date and percentage of the tenant’s 
last rent increase.91

The only increases from the base 
rent for Loft Law tenants are associ-
ated with progress toward obtain-
ing a C of O: for fi ling an alteration 
application (six percent), obtaining a 
building permit (eight percent), and 
achieving temporary C of O stan-
dards (six percent).92 After a C of O 
is obtained, the landlord may apply 
to the Loft Board to pass along to the 
tenants, as a temporary rent increase 
over ten or fi fteen years, the reason-
able costs of obtaining the C of O,93 
as well as the New York City’s Rent 
Guidelines Board-permitted loft 
increase for that year.94

There are no SCRIE rent adjust-
ments for Loft Law tenants, nor is 
there a Loft Law analog to a rent-
reduction order.95

Loft Law tenants who believe 
they are being charged the incorrect 
rent because unpermitted increases 
were added to the rent in the past 
may apply to the Loft Board for a 
rent adjustment96 or may advance 
the defense of rent overcharge in a 
nonpayment proceeding.97 Unless a 
Loft Law tenant has disputed the rent 
at the Loft Board, in which case there 
will be a Loft Board order stating the 
outcome of the dispute, the Loft Law 

Work on an individual unit can 
result in what is known as a “1/40th 
increase.”80 Examples of work that 
might qualify for that increase 
include new kitchen cabinets and 
windows, but ordinary maintenance 
such as painting and fi nishing fl oors 
is ineligible.81 Landlords most often 
perform the work between tenan-
cies, with the cost passed along to 
the new tenant, who has the op-
portunity to fi le a Fair Market Rent 
Appeal (FMRA) to grieve the rent for 
a period of four years, if the landlord 
notifi ed the tenant that work was 
done and that the rent increased in 
consequence.82

If a building is rent stabilized, 
the purchaser should require the 
seller to provide at least four years 
of leases and compare them with 
the rent registrations fi led at DHCR 
for the same period. The purchaser 
should obtain a contract representa-
tion concerning all pending applica-
tions before DHCR and compare it 
with a printout that can be obtained 
from DHCR indicating open matters. 
The attorney should collect proof of 
performance of all work leading to 
1/40th increases for at least the past 
four years as well as notice to the 
new tenant a rent increase was based 
on this work. Likewise, the attorney 
should obtain all proof associated 
with MCI work for at least the past 
four years, together with an agree-
ment to assist post-closing on pend-
ing MCI applications.

Rent-controlled rents are com-
prised of the initial base rent plus an-
nual increases.83 The DHCR annually 
sets rent increases for rent-controlled 
tenants outside New York City.84 In 
New York City, since 1972, a proce-
dure called the Maximum Base Rent 
(MBR) system allows rent-controlled 
rents to be increased.85 Every two 
years, DHCR sets an allowable 
increase in the MBR for each rent-
controlled apartment.86 Rents can be 
increased by a maximum of 7.5 per-
cent each year, but they are limited 
to the amount needed to reach the 
MBR.87 To obtain an MBR increase, 
the landlord must apply to DHCR six 
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Statutory rights concerning 
security deposits pertain whether or 
not the tenant is rent-regulated.125 
Tenants subject to rent stabilization 
may not, however, be required to 
post a security deposit exceeding one 
month’s rent.126

What Are the Obligations 
Concerning Lead Paint? 

A landlord who has actual or 
constructive knowledge that a child 
under age seven resides in a unit is 
charged with notice of any hazardous 
lead condition in the unit.127 A letter 
should be sent to all tenants to iden-
tify those units with children under 
seven.128 The new landlord should 
schedule an inspection of all units 
from which a response is received 
and of any others of which the pur-
chaser is aware, or becomes aware, 
that children are in residence.129

May the New Owner Maintain 
Landlord-Tenant Cases the Seller 
Began? 

In general, landlord-tenant pro-
ceedings may be brought only by the 
building’s landlord and owner. A pro-
spective purchaser or contract vendee 
may not properly serve the predicate 
notices required before most sum-
mary proceedings may be brought 
or commence summary proceedings 
until after closing.130

Sometimes, however, at the 
time of closing the seller has already 
commenced one or more summary 
proceedings. In general, a new owner 
can be substituted, on consent or on 
motion, for the predecessor in a sum-
mary proceeding previously fi led.131 
This is especially advantageous in 
cases such as primary-residence 
holdovers against rent-stabilized 
tenants, in which the predicate notice 
must be served 90−150 days before 
lease expiration and in which discon-
tinuing a previously fi led case will 
result in a long delay or recapture an 
appellant.132

If consent to the substitution 
cannot be obtained, the purchaser 
should demonstrate building owner-

case may not be brought in a Loft 
Law building until it passes into 
rent stabilization and the tenant’s 
fi rst or subsequent stabilized lease is 
ending.118

Issues Arising at Closing and 
After

If all goes well during the build-
ing investigation, the client decides 
that the building will suit the client’s 
needs, and a contract is signed, it 
will soon be time to prepare a clos-
ing checklist and a “to do” agenda 
for the fi rst days of ownership. Along 
with pro-rated rents for the month of 
the closing, security deposits for the 
existing tenants must be collected and 
handled properly after the closing. 
The purchaser should also be coun-
seled about an owner’s lead-paint 
responsibilities. There might also be 
existing landlord-tenant proceedings 
that the purchaser may continue in 
many, but not all, cases. 

“Purchasers who want to 
occupy their own building 
may do so by declining 
to renew a deregulated 
tenant’s lease.”

What About Security Deposits? 

When property is conveyed from 
one owner to another, the security 
deposits must be transferred to the 
new owner, which is responsible for 
maintaining the deposit and return-
ing it to the tenant.119 The seller is no 
longer liable to the tenants for their 
deposits.120 Even if a purchaser fails 
to receive the tenants’ security depos-
its from the seller, the purchaser will 
still be liable to the tenants.121

Tenant security deposits may not 
be commingled with the landlord’s 
funds.122 If the building contains six 
or more rental units, security deposits 
must be held in an interest bearing 
account.123 The tenant is entitled to 
receive the interest annually, less a 
one percent administrative fee.124

means of forgiven past or future rent 
or by a cash payment.104

Rent overcharges stemming from 
the initial rent paid by the tenant may 
not be collected from a new owner.105

Although Loft Law tenants are 
subject to the four-year statute of 
limitations in collecting rent over-
charges,106 Loft Board regulations do 
not provide for treble damages in rent 
disputes with the landlord.107

Due Diligence Issue #3: Is 
Owner-Occupancy Possible?

Purchasers who want to occupy 
their own building may do so by 
declining to renew a deregulated ten-
ant’s lease.108 If there are no deregu-
lated units or if the deregulated units 
are unsuitable for the purchaser, one 
or more rent-stabilized or rent-con-
trolled units can be taken for owner 
occupancy.109 A nonrenewal notice 
must be served on the tenant between 
90 and 150 days before the lease 
expires.110 Assuming that the tenant 
does not vacate as the notice requires, 
the owner must bring a summary 
holdover proceeding.111

An owner-occupancy, or owner’s-
use, proceeding can be maintained 
only by an individual owner or 
one partner of a partnership.112 The 
landlord bears the burden of proof 
to demonstrate a good-faith intent to 
occupy the unit taken as the owner’s 
primary residence or the primary 
residence of an owner’s immediate 
family member.113 To prevail in an 
owner-occupancy case, the owner 
must offer the tenant moving ex-
penses and comparable housing in 
the immediate vicinity114 if seeking a 
unit of which the tenant or tenant’s 
spouse is over the age of sixty-two or 
disabled.115 If a rent-controlled tenant 
or household member has lived in the 
building for twenty years or more, an 
owner-occupancy eviction may not 
be maintained.116

The Loft Law and Loft Board 
regulations do not provide for owner 
occupancy.117 An owner-occupancy 
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and fi lings with the Division of Housing 
and Community Renewal (DHCR)).

4. E.g., N.Y.C.R.R. tit. 9, ch. VIII, § 
2522.5(b)(1) (LEXIS 2010) (“For housing 
accommodations other than hotels, upon 
such notice as is required by section 
2523.5 of this Title, the tenant shall have 
the right of selecting at his or her option 
a renewal of his or her lease for a one- 
or two-year term; except that where a 
mortgage or a mortgage commitment 
existing as of April 1, 1969 prohibits the 
granting of one- year lease terms or the 
tenant is the recipient of a Senior Citizen 
Rent Increase Exemption pursuant to 
section 26-509 of the Administrative Code 
of the City of New York, the tenant may 
not select a one-year lease.”).

5. See, e.g., id. § 2524.5 (providing grounds 
for refusing to renew a rent-stabilized 
tenant’s lease); Commercial Hotel v. White, 
194 Misc. 2d 26, 27, 752 N.Y.S.2d 779, 780 
(Sup. Ct. App. T. 2d Dep’t 2002) (fi nding 
that rent-controlled tenants can only be 
evicted pursuant to one of the grounds 
that the rent-stabilization code provides). 

6. See generally N.Y.C.R.R. tit. 9, ch. VII, §§ 
2104.6(d)(3)(i), 2204.6(d)(2)(i), 2520.6(n), 
2523.5(b)(1) (listing the immediate family 
members and nontraditional family 
members who may succeed to rent-
controlled and rent-stabilized tenancies; 
the regulations provide identical 
succession rights for all rent-controlled 
and rent-stabilized tenants throughout 
New York state). 

7. See generally ANDREW SCHERER, 
RESIDENTIAL LANDLORD-TENANT LAW 
IN NEW YORK § 4:31 (2009-2010 ed.) 
(“In New York City, as a general rule, 
residential rental units occupied as 
primary residences in buildings with 
six or more units that were built prior to 
January 1, 1974 and that are not subject 
to the Rent Control Law are subject to 
the Rent Stabilization Law, by operation 
of the Rent Stabilization Law and the 
Emergency Tenant Protection Act. 
However, many units that do not fi t 
into this category are also governed by 
the Rent Stabilization Law because the 
owners have received certain tax benefi ts, 
loans or other assistance.”).

8. Id. § 4:30 (“Outside New York City, 
Rent Stabilization applies to non-Rent 
Controlled housing units in buildings 
of six or more units that were built 
or converted to residential use before 
January 1, 1974 in localities that 
have adopted the Emergency Tenant 
Protection Act in Nassau, Westchester, 
and Rockland counties.”). 

9. Id. 

10. See generally N.Y. GEN. BUS. LAW § 352-
eeee(1)(b) (LEXIS 2010) (defi ning “non-
eviction plan”). Whether a conversion 
plan was eviction or non-eviction can be 
determined by examining the cover of the 

Endnotes
1. See generally Bea Grossman & Ram 

Sundar, The Importance of Due Diligence 
in Commercial Transactions: Avoiding 
CERCLA Liability, 7 FORDHAM ENVTL. 
L.J. 351, 377 (1996) (discussing the 
importance of the due diligence 
inspection team, both fi nancially and 
legally). The attorney should try to obtain 
a post-contract due-diligence period. 
The required investigation for any given 
building might involve a great deal of 
work. But the purchaser might prefer to 
incur due-diligence costs post-contract 
when seller is under an obligation to the 
purchaser and the expense is less likely to 
be wasted.

2. See 52 Riverside Realty Co. v. Ebenhart, 119 
A.D.2d 452, 453, 500 N.Y.S.2d 259, 260 (1st 
Dep’t 1986) (citing Phelan v. Brady, 119 
N.Y. 587, 591, 23 N.E. 1109, 1110 (1890)) 
(explaining that the transferee of real 
property takes the premises subject to the 
conditions as to tenancy, including any 
waiver of rights that his predecessor has 
established if the transferee has notice of 
the existence of the leasehold; possession 
of the premises constitutes constructive 
notice to a purchaser of the rights of the 
possessor).

“Where this article 
suggests obtaining 
contract representations, 
the purchaser and counsel 
might wish to request 
that certain contract 
representations by the 
seller survive closing, at 
least for a few months.”

3. See N.Y. REAL PROP. LAW § 291 (LEXIS 
2010) (explaining that every conveyance 
of real property, including leaseholds, for 
a duration in excess of three years is void 
against the person who subsequently 
purchases or acquires the real property). 
See, e.g., Sam & Mary Housing Corp. v. Jo/
Sal Mkt. Corp., 121 Misc. 2d 434, 439–40, 
468 N.Y.S.2d 294, 298–99 (Sup. Ct. Queens 
County 1983), aff’d on other grounds, 100 
A.D.2d 901, 901, 474 N.Y.S.2d 786, 787 (2d 
Dep’t 1984) (holding that although a lease 
in excess of three years is a “conveyance 
of real property,” neither statutes nor 
authorities require such to be recorded); 
Gemrosen Realty Corp. v. Kadarkhan, 288 
A.D.2d 64, 64, 733 N.Y.S.2d 15, 16 (1st 
Dep’t 2001) (fi nding that an unrecorded 
lease exceeding three years may be 
enforceable, notwithstanding New York 
Real Property Law § 291, if the purchaser 
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ship by a certifi ed copy of the deed; 
registration of the property (MDR, 
DHCR, or Loft Board, as appropriate) 
in the new owner’s name; and, in a 
proceeding involving rent, an assign-
ment of rents.133

A new owner may not continue 
an owner-occupancy proceeding 
against a rent-regulated tenant.134 
Maintaining an owner-occupancy 
case is based on the qualifying per-
son’s good-faith intent to occupy the 
premises.

Conclusion
For most purchasers, acquiring 

a residential property designed for 
multiple occupancies is a major in-
vestment. There are some restrictions 
on the landlord’s rights with respect 
to a residentially occupied building, 
even one not rent regulated. Occa-
sionally a purchaser inadvertently 
acquires a property occupied by one 
or more rent-regulated tenants, and 
therefore subject to greater controls, 
through misunderstanding or lack 
of pre-purchase investigation. The 
landlord’s rights are more limited 
than contemplated, and the fi nancial 
implications might be disastrous. 
More frequently, the purchaser knows 
that tenants with leases occupy the 
property, or even that the tenants are 
rent regulated, but is not fully aware 
of the tenants’ rights and the new 
owner’s responsibilities to them.

Even if money is no object and 
the best and consummate experts 
conduct full due diligence, the 
purchaser and its representatives 
are often unable to speak with the 
tenants until after the closing. Where 
this article suggests obtaining con-
tract representations, the purchaser 
and counsel might wish to request 
that certain contract representations 
by the seller survive closing, at least 
for a few months. This burden to the 
seller must be used sparingly and be 
tailored to the building in question 
(might it be a Loft Law building, an 
SRO, or something else?), and not to 
substitute for available due diligence.
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61. See Caldwell, 57 A.D.3d at 25–26, 866 
N.Y.S.2d at 282 (holding that the trial 
court erred by not allowing the tenants to 
rely on Multiple Dwelling Law § 302 as a 
defense and therefore that the owner was 
not entitled to an award of the value of 
the use and occupancy of the premises). 

62. See, e.g., Tan Holding Corp. v. Ecklund, 
33 A.D.3d 487, 487–88, 823 N.Y.S.2d 
31, 31 (1st Dep’t 2006) (holding that 
landlord had no claim against tenant 
for use and occupancy when landlord 
and its predecessors in interest 
acquiesced in the illegal conversion); 
O’Connor v. Gallier, 7 Misc. 3d 1016A, 
801 N.Y.S.2d 237, 2005 WL 991 http://
www.nysba.org/AM/Template.
cfm?Section=Entertainment_Arts_and_
Sports_Law_Journal&TEMPLATE=/
CM/HTMLDisplay.cfm&CONTENTID=
3318 069, at *2 (Sup. Ct. Kings County 
2005).

63. N.Y. MULT. DWELL. LAW § 325(2) 
(McKinney 2010). 

64. See A Real Good Plumber v. Kelleher, 191 
Misc. 2d 94, 96, 740 N.Y.S.2d 745, 747 

dwelling . . . shall take all reasonable and 
necessary action to obtain a certifi cate 
of occupancy as a class A multiple 
dwelling for the residential portions of 
the building or structure within thirty-six 
months from such effective date.”). 

42. R.C.N.Y. tit. 29, ch. 2, § 2-01(b)(1).

43. Id. § 2-01(m) (providing that fewer than 
six units in a Loft Law building does not 
preclude rent-stabilization coverage).

44. See N.Y. MULT. DWELL. LAW § 286(12) (“No 
waiver of rights pursuant to this article 
by a residential occupant qualifi ed for 
protection pursuant to this article made 
prior to the effective date of the act which 
added this article shall be accorded any 
force or effect; however, subsequent 
to the effective date an owner and a 
residential occupant may agree to the 
purchase by the owner of such person’s 
rights in a unit.”).

45. See generally R.C.N.Y. tit. 29, ch. 2, § 2-07 
(LEXIS 2010).

46. See 315 Berry St. v. Hanson Fine Arts, 39 
A.D.3d 656, 657, 835 N.Y.S.2d 261, 262 (2d 
Dep’t 2007).

47. SCHERER, supra note 7, at § 4:26-4:28.

48. See 1234 Pacifi c Mgmt. v. Jefferson, 8 Misc. 
3d 1022(A), 2005 N.Y. Slip Op. 51230(U), 
*3 (N.Y. Civ. Ct. Kings County 2005). 

49. N.Y.C.R.R. tit. 9, ch. VII, §§ 2104.6, 2204.6, 
2520.6, 2523.5 (LEXIS 2010) (“Disabled” 
for this purpose is defi ned identically to 
the defi nition in N.Y. GEN. BUS LAW § 352-
eeee(1)(g) set forth supra at note 14).

50. Id. §§ 2520.6(o)(1), 2204.6(d)(3)(i).

51. 74 N.Y.2d 201, 211 543 N.E.2d 49, 53–54 
554 N.Y.S.2d 784, 788–89 (1989). 

52. In re Snelham, Loft Board Order #1625 
(Sept. 29, 1984), available at http://
archive.citylaw.org/loft/arch1996/Lbo-
2029.pdf. 

53. The purchaser should remember that 
sellers that provide leases might not 
provide them for all occupied residential 
units. For example, statutory tenants—
rent-controlled and Loft Law tenants—do 
not have current leases; no current leases 
will be provided for these units.

54. N.Y. REAL PROPERTY LAW § 235-c (LEXIS 
2010) (“If the court as a matter of law 
fi nds a lease or any clause of the lease to 
have been unconscionable at the time it 
was made the court may refuse to enforce 
the lease, or it may enforce the remainder 
of the lease without the unconscionable 
clause, or it may so limit the application 
of any unconscionable clause as to avoid 
any unconscionable result.”). 

55. See, e.g., Rima 106 LP v. Alvarez, 257 
A.D.2d 201, 204–06, 690 N.Y.S.2d 40, 
42–44 (1st Dep’t 1999).

56. See N.Y. REAL PROP. LAW § 235-(b)(2) 
(LEXIS 2010) (“Any agreement by a 
lessee or tenant of a dwelling waiving or 
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date have been cleared, corrected, or 
abated, no increase pursuant to such 
paragraphs shall take effect until he or 
she shall have entered into a written 
agreement with the city rent agency 
to deposit all income derived from 
the property into an escrow or trust 
account pursuant to subparagraph (a) 
of paragraph four of this subdivision, in 
addition to the procedures set forth in 
this paragraph and all other applicable 
penalties and procedures under this 
chapter, such violation shall also be 
subject to repair or removal by the city 
pursuant to the provisions of article 
fi ve of subchapter fi ve of the housing 
maintenance code, the landlord to be 
liable for the cost thereof.”). 

89. See id. § 26-509 (“A tenant is eligible 
for a rent exemption pursuant to this 
section if: (i) the head of the household 
residing in the housing accommodation 
is sixty-two years of age or older…and 
is entitled to the possession or to the use 
or occupancy of a dwelling unit…(ii) the 
aggregate disposable income (as defi ned 
by regulation of the department for the 
aging) of all members of the household 
residing in the housing accommodation 
whose head of household is sixty-two 
years of age or older does not exceed…
twenty-nine thousand dollars beginning 
July fi rst, two thousand nine, per year, 
after deduction of federal state and city 
income and social security taxes…(iv)
(a) in the case of a head of the household 
who does not receive a monthly 
allowance for shelter pursuant to the 
social services law, the maximum rent for 
the housing accommodation exceeds one-
third of the aggregate disposable income, 
or subject to the limitations contained 
within item (c) of subparagraph (i) of 
paragraph three of this subdivision, 
if any expected lawful increase in 
the maximum rent would cause such 
maximum rent to exceed one-third of the 
aggregate disposable income”). 

90. See N.Y. MULT. DWELL. LAW § 286(2) 
(LEXIS 2010).

91. See id. § 286(4).

92. See id. § 286(2).

93. See id. § 286(3).

94. See id. § 286(3).

95. See N.Y. MULT. DWELL. LAW § 286(2) 
(LEXIS 2010).

96. See id. § 286(b). 

97. See Theoharidou v. Newgarden, 176 Misc. 
2d 97, 98, 673 N.Y.S.2d 813, 814 (Sup. Ct. 
App. T. 1st Dep’t 1998) (explaining that 
the Rent Regulation Reform Act of 1997 
amended the Rent Stabilization Law of 
1969 to provide that “no determination 
of an overcharge and no award or 
calculation of an award . . . may be 
based upon an overcharge having 
occurred more than four years before the 
complaint is fi led”).

legal regulated rent is deemed to be the 
rent charged four years prior to the date 
of the initial registration ‘plus in each 
case, any [subsequent] lawful increases 
and adjustments.’”).

84. New York State Division of Housing 
and Community Renewal, Offi ce of Rent 
Administration, available at http://www.
housingnyc.com/html/resources/dhcr/
dhcr1.html (last visited Apr. 4, 2010).

85. See City of New York v. N.Y. St. Div. of 
Hous. & Cmty. Renewal, 97 N.Y.2d 216, 
765 N.E.2d 829, 739 N.Y.S.2d 333 (2001) 
(“In 1970 the City passed Local Law 30, 
enacting a new maximum rent formula: 
Administrative Code of City of NY § Y51-
5.0[a], now § 26-405[a]. Like the earlier 
State legislation, Local Law 30 provided 
both for the calculation of maximum 
rents and for adjustments to these 
rents.”); see also Mayer v. City Rent Agency, 
46 N.Y.2d 139, 385 N.E.2d 605, 412 
N.Y.S.2d 867 (1978) (“Local Law No. 30…
substantially revised the city rent control 
laws. By its provisions there was required 
to be established, effective January 1, 
1972, a maximum base rent (MBR) ceiling 
for each rent controlled apartment…. 
The MBR was to be recalculated every 
two years thereafter to keep abreast of 
changes in operating costs.”); see also 
ADMIN. CODE tit. 26, ch. 3, § 26-405(a)(3) 
(LEXIS 2010).

86. See ADMIN CODE tit. 26, ch. 3, § 26-405(a)
(4) (“the city rent agency shall establish 
maximum rents effective January fi rst, 
nineteen hundred seventy-four and 
biennially thereafter by adjusted the 
existing maximum rent to refl ect changes, 
if any, in the factors which determine 
maximum gross building rental under 
paragraph three of this subdivision…”). 

87. See id. § 26-405(a)(5) (“[W]here the 
period for which the rent is established 
exceeds one year, regardless of how the 
collection thereof is averaged over such 
period, the rent the landlord shall be 
entitled to receive during the fi rst twelve 
months shall not be increased by more 
than seven and one-half percentum over 
the previous rent and additional annual 
rents shall not exceed seven and one-half 
percentum of the rent paid during the 
previous year.”).

88. See id. § 26-405(h)(6) (“If at least six 
months before the effective date of any 
adjustment or establishment of rents 
pursuant to paragraph three or four of 
subdivision a of this section, the landlord 
has not certifi ed to the agency having 
jurisdiction that (a) all rent impairing 
violations (as defi ned by section three 
hundred two-a of the multiple dwelling 
law), and (b) at least eighty percentum 
of all other violations of the housing 
maintenance code or other state or 
local laws that impose requirements on 
property that were recorded against the 
property one year prior to such effective 

essential services…. A rent reduction 
order will offset an abatement of rent for 
breach of warranty of habitability.”).

73. See generally N.Y.C.R.R. tit. 9, ch. VIII, § 
2522.4(a)(2)(i) (LEXIS 2010); N.Y. ADMIN. 
CODE tit. 26, ch. 4, § 26-511(c)(6)(b) (LEXIS 
2010).

74. N.Y.C.R.R. tit. 9, ch. VIII, § 2522.4(a)(2)
(i); see Garden Bay Manor Assocs. v. N.Y. St. 
Div. of Hous. & Cmty. Renewal, 150 A.D.2d 
378, 540 N.Y.S.2d 665 (2d Dep’t 1989) 
(explaining that even an item depreciable 
under the Internal Revenue Code will 
not qualify for MCI treatment unless 
it is building-wide and constitutes an 
improvement to the building).

75. Id.

76. Id. § 2522.4(e)(8).

77. See N.Y.C.R.R. tit. 9, ch. VIII § 2502.4(a) 
(LEXIS 2010).

78. Elliot G. Sander, Major Capital 
Improvements/Individual Apartment 
Improvements Confi rmation of Costs/
Payments, Division of Housing and 
Community Renewal (1990), available 
at http://www.dhcr.state.ny.us/Rent/
PolicyStatements/orap9010.htm (last 
visited Apr. 25, 2010). 

79. See id.

80. See N.Y.C.R.R. tit. 9, ch. VIII, § 2522.4(a)
(8) (LEXIS 2010) (“The increase in 
the monthly stabilization rent for the 
affected housing accommodations when 
authorized pursuant to paragraph (1) 
of this subdivision shall be 1/40th of 
the total cost, including installation but 
excluding fi nance charges.”); see also NEW 
YORK, N.Y., ADMIN. CODE tit. 26, ch.4, § 26-
511(c)(13) (LEXIS 2010).

81. See N.Y.C.R.R. tit.9, ch. VIII, § 2522.4(a)(2)
(i) (LEXIS 2010).

82. See N.Y.C.R.R. tit. 9, ch. VIII, § 2522.4(a)(1) 
(“An owner is entitled to a rent increase 
where there has been a substantial 
increase, other than an increase for which 
an adjustment may be claimed pursuant 
to paragraph (2) of this subdivision, 
of dwelling space or an increase in the 
services, or installation of new equipment 
or improvements, or new furniture or 
furnishings, provided in or to the tenant’s 
housing accommodation, on written 
tenant consent to the rent increase. In the 
case of vacant housing accommodations, 
tenant consent shall not be required.”); 
ADMIN. CODE tit. 26, ch. 4, § 26-516(a) 
(“Where the amount of rent set forth in 
the annual rent registration statement 
fi led four years prior to the most recent 
registration statement is not challenged 
within four years of its fi ling, neither 
such rent nor service of any registration 
shall be subject to challenge at any time 
thereafter.”).

83. See Perry v. N.Y. St. Div. of Hous. & 
Cmty. Renewal, 281 A.D.2d 629, 631, 722 
N.Y.S.2d 556, 558 (2d Dep’t 2001) (“[T]he 



NYSBA  N.Y. Real Property Law Journal  |  Summer 2010  |  Vol. 38  |  No. 3 15    

obligation of a new owner to correct 
code violations existing when the new 
owner closed on the building and what 
happens to code-violation cases (called 
Housing Part, or HP, proceedings in 
New York City) pending against the old 
owner. The prior owner may move to 
dismiss any pending code proceeding. 
That motion will be granted because 
the occupant-petitioner no longer has 
standing to maintain the proceeding 
(although the occupant-petitioner may 
still move for contempt against a prior 
owner who did not comply with a 
stipulation or court order to effect repairs 
while it still owned the building). The 
Department of Housing, Preservation, 
and Development (HPD), or in granting 
the prior owner’s motion to dismiss the 
judge, will then ascertain, with the prior 
owner’s help, who is the new owner so 
that the occupant-petitioner in the code 
proceeding may fi le a new proceeding 
against the new owner. Regardless 
what happens in the proceeding, the 
new owner always has the obligation to 
correct violations that arose during the 
prior ownership and which exist during 
the current ownership. For more on this 
complicated area, see GERALD LEBOVITS, 
supra note 127.

131. See id.

132. See id.

133. See id.

134. E.g., MRG Realty Co. v. Bloomberg, 58 
A.D.2d 562, 562, 396 N.Y.S.2d 24, 25 (1st 
Dep’t 1977). 
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from anatomical, physiological or 
psychological conditions…which are 
expected to be permanent and which 
prevent such person from engaging in 
any substantial gainful employment.”).

116. See N.Y.C.R.R. tit. 9, ch. VIII, § 2204.5.

117. See N.Y. MULT. DWELL. LAW § 286 (LEXIS 
2010); Axelrod v. French, 148 Misc. 2d 42, 
44–45, 559 N.Y.S.2d 918, 919–20 (N.Y. Civ. 
Ct. N.Y. County 1990); 165 W. 26th St. 
Assocs. v. Folke, 131 Misc. 2d 867, 869–70, 
520 N.Y.S.2d 355, 356–57 (Sup. Ct. N.Y. 
County 1986).

118. See N.Y. MULT. DWELL. LAW § 286; Axelrod, 
148 Misc. 2d at 44–45, 559 N.Y.S.2d at 
919–20; 165 W. 26th St. Assocs., 131 Misc. 
2d at 869–70, 520 N.Y.S.2d at 356–57.

119. See N.Y. GEN. OBLIG. LAW § 7-105 (LEXIS 
2010).

120. See id.

121. See id.

122. See id. § 7-103.

123. See id.

124. See N.Y. GEN. OBLIG. LAW § 7-105 (LEXIS 
2010).

125. See id. 

126. N.Y.C.R.R. tit. 9, ch. VIII, §§ 2525.4, 2505.4 
(applying the ETPA regulations to certain 
tenants in counties outside New York 
City).

127. NEW YORK, N.Y., Local Law No. 1 (2004), 
available at http://www.nyc.gov/
html/hpd/downloads/pdf/lead-local-
local1-2004.pdf. See generally Peri v. City 
of New York, 44 A.D.3d 526, 527–28, 843 
N.Y.S.2d 618, 618–19 (1st Dep’t 2007), 
aff’d, 11 N.Y.3d 756, 894 N.E.2d 1192, 
864 N.Y.S.2d 802 (2008); see also GERALD 
LEBOVITS, HP PROCEEDINGS: A PRIMER 
(Legal Update for Judges and Court 
Attorneys 2007), available at http://ssrn.
com/abstract=1299746 (last visited Apr. 
25, 2010). 

128. See Local Law No. 1; see generally Peri, 44 
A.D.3d at 527–28, 843 N.Y.S.2d at 618–19 
(1st Dep’t 2007), aff’d, 11 N.Y.3d 756, 894 
N.E.2d 1192, 864 N.Y.S.2d 802 (2008); see 
also GERALD LEBOVITS, supra note 127.

129. Id.

130. The converse to a new owner’s being 
allowed to maintain a proceeding is the 

98. See Goho Equities v. Weiss, 149 Misc. 2d 
628, 631, 572 N.Y.S.2d 836, 837 (Sup. 
Ct. App. T. 1st Dep’t 1991) (holding 
that tenant who pays rent for a loft not 
in compliance with code-compliance 
timetable may not recoup rent). See, e.g., 
Commercial Hotel, 194 Misc. 2d at 27, 752 
N.Y.S.2d at 780 (holding that tenant may 
not recoup rent for premises that lack 
certifi cate of occupancy); Soalt v. Pulisic, 
N.Y. L.J., Dec. 5, 1991, at 30, col. 4 (Sup. 
Ct. App. T. 2d Dep’t 1991) (holding that 
tenant may not recoup rent paid for 
illegal premises).

99. See NEW YORK, N.Y. ADMIN CODE tit. 26, 
ch. 4, § 26-516(a)(2) (LEXIS 2010). 

100. See ADMIN CODE tit. 26, ch. 4, § 26-516(a).

101. See N.Y.C.R.R. tit. 9, ch. VIII, § 2526.1(f)
(2) (LEXIS 2010) (providing that the treble 
damages the prior landlord incurs are 
also the new owner’s responsibility).

102. See Helfand v. Sessler, 8 Misc. 3d 96, 97–98, 
799 N.Y.S.2d 347, 348–49 (Sup. Ct. App. T. 
1st Dep’t 2005).

103. Round Hill Mgmt. Co. v. Higgins, 177 
A.D.2d 256, 257, 575 N.Y.S.2d 841, 842 
(1st Dep’t 1991).

104. N.Y.C.R.R. tit. 9, ch. VIII, § 2522.3(d)(1); 
see also Fullan v. 142 E. 27th St. Assocs., 
1 N.Y.3d 211, 214–15, 802 N.E.2d 1105, 
1107–08, 770 N.Y.S.2d 707, 709–10 (2003).

105. See Fullan v. 142 E. 27th St. Assocs., 1 
N.Y.3d 211, 214–15, 802 N.E.2d 1105, 
1107–08, 770 N.Y.S.2d 707, 709–10 (2003).

106. See N.Y. C.P.L.R. 213 (LEXIS 2010).

107. See N.Y. MULT. DWELL. LAW § 286 (LEXIS 
2010).

108. See N.Y.C.R.R. tit. 9, ch. VIII, § 2204.5 
(LEXIS 2010). 

109. See, e.g., id.; see also, e.g., id. § 2524.4(a)(2). 

110. See N.Y.C.R.R. tit. 9, ch. VIII, § 2204.5.

111. See id.

112. See id.

113. See N.Y.C.R.R. tit. 9, ch. VIII, § 2204.5 
(LEXIS 2010).

114. Burke v. Joy, 99 A.D.2d 952, 953, 472 
N.Y.S.2d 643, 644 (1st Dep’t 1984).

115. See N.Y.C.R.R. tit. 9, ch. VIII, § 2204.5; see 
also id. § 2520.6(q) (defi ning “disability” 
as “an impairment which results 
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