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THE LEGAL WRITER

lectronic mail, called “e-mail”
Eand often spelled “email,” has

electrified the practice of law.
E-mail is invaluable. It's “cheaper and
faster than a letter, less intrusive than
a phone call, [and] less hassle than a
fax.”1 It eliminates location and time-
zone obstacles.?

E-mail isn’t perfect. Attorneys are
besieged by the volume of e-mails. It’s
hard to sort through the mix of solici-
tations, SPAM, correspondence, and
critical, time-sensitive information.
One result: “people are either annoyed
by the intrusion [of e-mail] or are
overwhelmed by the sheer number of
e-mails they receive each day.”3 E-mail
also leads to misunderstandings.*

Despite its problems, e-mail is an
essential tool. Attorneys must make
the most of it — so long as the attor-
ney follows this good advice: “Think.
Pause. Think again. Then send.”> This
column reviews e-mail etiquette, e-mail
tips, and e-mail’s implications for the
legal profession. Good protocol makes
e-mail fit to print.

Etiquette

Lawyers must consider the e-mail’s
recipient to determine how formal or
informal etiquette should be. E-mails
among colleagues sent in a series of
quick responses are different from
e-mails to a potential client. The varied
purposes of e-mails and the diver-
sity of recipients lead to conflicting eti-
quette rules. Many equate e-mail with
traditional correspondence. Others see
it as a new and different way to write.
Some authorities argue that old-fash-
ioned “snail mail” letters are better
when interacting with adversaries, cli-

E-Mail Netiquette for Lawyers

ents, and courts.® Others criticize the
informal and sloppy writing common
in e-mails. To them, “the e-mail culture
is transforming us into a nation of hur-
ried, careless note makers.””

The following etiquette rules out-
line general concepts and apply to all
forms of electronic mail, regardless of
the recipient.

Don’t hide behind the electronic
curtain. Easy access to e-mail leads to
the common but poor practice of rely-
ing on e-mail’s impersonal characteris-
tics to deal with things better done in
person. The mantra must be “Never do
anything electronically that you would
want others to do to you in person.”8
E-mail writers must ask themselves:
“Would I say this in person?”® Asking
this question reduces the potential to
use e-mail for an exchange best suited
for oral communication.

End confrontations. If communica-
tion leads to confrontation, end the
dialogue and, if appropriate, agree to
speak by telephone or in person.10
E-mail is an imperfect way to resolve
differences. Unlike oral communica-
tion, e-mail provides no tone or inflec-
tion. The reader must assign charac-
ter to the communication. Angry, or
“flame,” mailll escalates disputes.12

Cut the back-and-forth. Stop
e-mailing when an exchange, called
a “thread,” turns into a long back-
and-forth discussion.’® It’s better to
discuss on the telephone or in person
any matter requiring more than three
replies. Long threads lead to confu-
sion when the discussion strays from
the original subject. Sending e-mails
also gives senders a sense of absolved
responsibility when nothing has been
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accomplished. Just click the “send”
button and it’s the other guy’s respon-
sibility. Clarifying tasks by telephone
or in person avoids this trap.

Interpret generously. Just as
e-mail writers must consider the tone
recipients might assign to the text, so
must recipients generously interpret
the writer’s text.14 Recipients should
assume the best of the writer to avoid
overreacting to a text that might be
brief, hostile, or unclear. Avoid misun-
derstandings by giving e-mail writers
leeway when deciphering meaning.

Always edit. Avoid confusion
through editing. Reading what you've
written will let you see how an intend-
ed recipient might misinterpret your
writing. An example of this is an
e-mail that reads “I resent your mes-
sage” when the writer meant to say, “I
re-sent your message.”1>

Editing includes more than read-
ing for meaning. It means checking
spelling and grammar. Informality like
making typos or using only lowercase
letters is fine between friends. It has no
place in professional correspondence.
To ensure credibility and respect, avoid
grammar and spelling errors. Use your
e-mail program’s spell-check function.
Editing is necessary because “[c]lients
often can’t tell whether your legal
advice is sound, but they can certainly
tell if you made careless typos.”16

Be concise. Given the volume of
e-mail and the limited time to read
and respond, make e-mail readable.
Write so that readers can read and
comprehend quickly. Compose short
sentences, short paragraphs,!” and
short e-mails. To make the reader’s job
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Are you getting fit or having a fit?
[She] went straight home in a flood
of tears and a sedan chair. (Charles
Dickens)

The Russian grandees came to
Elizabeth’s court dropping pearls
and vermin. (Thomas Macaulay)
There are three faithful friends — an
old wife, an old dog, and ready
money. (Benjamin Franklin)

After three days men grow weary,

of a wench, a guest, and rainy

weather. (Benjamin Franklin)
Potpourri
You may have heard the often-quoted
anecdote about Hoyt A. Moore, a part-
ner at Cravath, Swaine & Moore, whose
colleague once told him that the firm
ought to hire more associates because
the staff was overworked. “That’s silly,”
Moore replied, “No one is under pres-
sure. There wasn’t a light on in the office
when I left at 2 o’clock this morning.”

This is from Time magazine,
January 24, 1964. The story was quot-
ed in Schrader and Frost, The Quotable
Lawyer (1986). |
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easier, condense brief, casual e-mails
into one paragraph.

This doesn’t mean that e-mail writ-
ers should abandon all formalities of
correspondence for brevity. Maintain
a professional tone through proper
capitalization and word choice. Many
traditional-correspondence rules apply
to e-mail.18

Front load and summarize ques-
tions and answers. If you're asking a
question in your e-mail, ask it before
you say why you're asking. If you ask
the question up front, you're more like-
ly to get an answer; the reader is less
likely to stop reading before getting
to your question.’® Another technique
when you reply is to summarize the
question you were asked — and only
then answer the question.20 That'll let
your reader know you're both on the
same e-mail page.

Use the subject line to its full
potential. Attorneys are inundated
by e-mail. They must decide what to
read and take care of first. An e-mail’s
subject line often determines the deci-
sion a recipient makes about when, or
whether, to deal with it. Use the subject
line to inform recipients of the e-mail’s
subject and purpose.2!

A recipient will be frustrated by
false or insufficient information in the
subject line. Include key information to
let recipients evaluate quickly whether
they’ve time to deal with your e-mail
at that moment. Don’t make your sub-
ject line too short or too long.22 Use

initial capitals for subject-line mes-
sages, but don't capitalize short articles
or prepositions. Don’t end subject-line
messages with a period.

Occasionally you can fit your entire
message in the subject line. This works
when the message is extremely brief
and when asked to reply to a short,
simple question. Use the abbreviation
“EOM” at the end of the subject line-
message.2?> EOM means “end of mes-
sage.” It tells the recipient that the sub-
ject line is the complete message and
that they needn’t waste time opening
the message.

Format replies for clarity. Answer
at the top of an e-mail so that read-
ers need not search through text.2¢ To
answer multiple questions or make
various points, organize replies with
numbers or letters. If you're interlac-
ing your answer between paragraphs
of the original e-mail, use a different
color, size, or font to set your writing
apart from the sender’s.2>

Don't overuse abbreviations. LOL!
To be brief and to type quickly, it's tempt-
ing to use lots of abbreviations. This
isn't as time-saving as it might seem.
Abbreviations waste time if your e-mail,
filled with ambiguous abbreviations,
requires the recipient to reply seeking
clarification. The solution is to use them
sparingly.26 Stick with familiar abbrevia-
tions that express your meaning.

Use contractions. Although con-
tractions are inappropriate in formal
letters, contractions, which enable
readers to understand text quickly, are
encouraged in e-mails. Not using con-
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tractions sounds awkward and fussy
and makes readers feel scolded.?”
Using the uncontracted form in the
directive “Do not make extra copies
of the report,” for instance, suggests
that dire consequences will follow for
doing s0.28 Reserve the uncontracted
form for special emphasis.??

Be sensitive when e-mailing to and
from telephones. Smartphones like
Blackberrys and iPhones are increas-
ingly prevalent. Their small screens and
cramped keyboards make writing con-
cisely and using the subject line to its
full potential even more important. In
your quest for concision, never use,
in a professional context, SMS (Short
Message Service) language, or “textese,”
like substituting “c u 18r” for “see you
later.”30 This extreme form of abbrevia-
tion is like writing in another language.

® Emoticons are inappropriate.
Emoticons are small faces made by
combining colons, semi-colons, paren-
theses, and other symbols. The author-
ities have different opinions about
emoticons, but the consensus is that
they don’t convey meaning in a profes-
sional setting.3!

Correspondence littered with smi-
ley and frowny faces looks juvenile.
It reveals the writer’s inability to find
good words, phrases, and sentences.
Readers find emoticons annoying32
and disruptive.

All capitals are ineffective. All cap-
itals equals SHOUTING. Never use
them, regardless of the context.3

Exclamation points liven up e-mails!
Because e-mail has no affect, “exclama-



tion points can instantly infuse electronic
communication with human warmth.”34
They show enthusiasm. Writing
“Congratulations!” is more expressive
than writing “Congratulations,” which
sounds apathetic or sarcastic. Don’t use
multiple exclamation points. Also, don't
use exclamation points to convey nega-
tive emotion. It means you're throwing
a tantrum.®

Avoid format embellishments.
Many e-mail programs offer options
to personalize e-mail. These options
include different fonts and background
“wall paper” featuring pictures and
clip art. Personalize with content, not
format embellishments. Stick to a plain
font, like Times New Roman or Arial in
black type,3¢ and 10- to 12-point type
size on a plain background.

Project respect. Appropriate salu-
tations and closings express respect.
Writers should use salutations and
closings in most professional settings.
Sometimes official salutations and clos-
ings are unwarranted, as in a string of
replies between peers or colleagues or
among friends.3”

If you're unsure how to address
your recipients, mirror the earlier cor-
respondence.3® When there’s no cor-
respondence, the following are helpful
salutations and closings. Use lastnames
and titles until you're told otherwise.
For an individual, “Dear Mr./Ms. [last
name):” is always appropriate. If you're
unsure whether your relationship is
familiar enough to allow first names,
“Dear [first name] (if I may),”3? allows
informality and addresses whether
first names are appropriate.

These closings aren’t comprehen-
sive, but they're a start to your find-
ing the appropriate ending to corre-
spondence: “All best,” “All the best,”
“Best,” “Best regards,” “Best wishes,”
“Cordially,” “Regards,” “Respectfully,”
“Sincerely,” “Sincerely yours,” and
“Yours.”40

Sign your e-mail. An e-mail
exchange might be your only corre-
spondence with a recipient. Signatures
tell recipients how you like to be
addressed and signal that the e-mail
is complete. The context of your e-mail

determines the appropriate signa-
ture. Not every e-mail requires a full
signature. Quick responses between
co-workers and friends about simple
issues dispense with e-mail formalities,
including signatures. Alternatively,
consider correspondence between
opposing counsel at the start of litiga-
tion. Signatures with full names and
titles are informative. Make the most
of this line to tell recipients whether
you wish to be addressed by your first
name, your last name, or a title.

Start smart. Don’t both begin and
end an e-mail with your name and who
you are. A formal, polite way to write
is to introduce yourself up front but to
sign your name only at the end. Thus:
“I represent Mr. Y, the defendant in X
v. Y. Please telephone me tomorrow.
Sincerely, John Smith.” Not: “My name
is John Smith. I represent Mr. Y, the
defendant in X v. Y. Please telephone
me tomorrow. Sincerely, John Smith.”

Tell recipients how they can con-
tact you. Include contact information
below your signature. It sets the right
business tone and shows your desire to
be available to recipients. Include your
full name, title, organization name,
telephone number, e-mail address,
mailing address, Web site, fax number,
and other relevant information.4! Save
time with your e-mail program’s auto-
matic signature-line feature.

Announce prolonged absences.
Tell correspondents when you’ll be
away from your e-mail for more than
a day or two. If you don’t, they might
e-mail expecting quick action and grow
frustrated when you don’t reply. Use
your e-mail software’s “Out of Office”
function to send an automatic reply
announcing your absence. Or set your
program to forward mail to an account
you’'ll monitor while you're away.

Limit urgent e-mail. E-mail pro-
grams contain an option to flag or
highlight messages as “urgent” or
“important.” This option helps senders
and recipients supplement informa-
tion in the subject line, but only if the
“urgent” or “important” designation is
accurate. Using flags to entice recipi-
ents to read e-mail that doesn’t qualify

for a flag harms the flag’s purpose and
your credibility.#2 Use “urgent” and
“important” sparingly.

Never e-mail anything
you wouldn’t want to

see in tomorrow’s
newspaper.

Never forward without permis-
sion, but always assume that recipi-
ents will forward without permis-
sion. E-mail makes it easy to reply
with the click of a button. Forwarding
and carbon copying e-mail is just as
simple. The ease with which you can
pass along e-mail makes it tempting
to do so. But etiquette dictates that
you not forward any e-mail unless you
have the original sender’s permission.
Also, when carbon copying (CC) or
blind carbon copying (BCC) someone
unfamiliar to your reader, state the
reason for copying.

Your commitment to following the
rules of etiquette doesn’t guarantee
that others will do the same. Assume
that any e-mail you write will be for-
warded, copied, and blind copied to
others without your permission.*3
Protect your wish that your mail
remain with your recipient by placing
that request in the subject line and in
your e-mail’s body. These precautions
don’t guarantee compliance. E-mail
isn’t confidential. Don’t assume it is.44

Don’t abuse e-mail. Sending unso-
licited advertisements to a mass list of
recipients (SPAM) is like clogging up
your friends” and colleagues’ inboxes
with unwanted jokes and chain mail.
Don’t be a spammer.

Note e-mail policies. Most large
employers have e-mail policies. Follow
them.

Beware of using business e-mail for
personal use. Most large companies
can access their employees’ e-mail and
hard drives. If in doubt, never e-mail
anything you wouldn’t want to see in
tomorrow’s newspaper.*> Never send

CONTINUED ON PAGE 58
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Good protocol

makes e-mail
fit to print.

inappropriate mail, let alone to or from
your office e-mail address.46

Your company might require a dis-
claimer at the end of your e-mail to
specify the level of privacy assigned to
e-mail communications and a warning
that the e-mail shouldn’t be used out-
side its stated context.

The New York State Bar Association
provides a sample e-mail policy in its
resources for small and solo practice
firms.#” The sample includes a list of risks
and liabilities, legal requirements to use
company e-mail, and suggested format
for company e-mail. The policy is helpful
if you're setting up an e-mail system.

E-Mail Tips

Here are some tips to make writing,
sending, and receiving e-mail efficient
and hassle-free.

Fill in the address box only when
you're ready to send. The ease of
sending out mass e-mail, purposely
or inadvertently, means that you must
take care when addressing your mes-
sage. To avoid sending an e-mail before
you're ready, write your entire e-mail,
do all your edits, and proofread before
you fill in the address box.48

Make managing e-mail part of
your daily tasks. If the constant inflow
of mail becomes overwhelming, set up
a schedule to read e-mail just as you
would an appointment.#® Otherwise,
read e-mail as received.

Start by answering e-mails that
require a response. If you can’t give
the e-mail full attention, send a quick
response to let the sender know that
you received the message and that a
more complete response awaits.

Set up a filing system. Most e-mail
programs allow multiple folders you
can add to manually or automatical-
ly based on your criteria. Consider a
pending folder for e-mail you must
deal with later, a monthly or weekly
review folder for follow-up exchanges,
a permanent folder for mail you must
never delete, and folders for clients or

personal matters. Don’t clog up your
inbox. Deal with your mail and then
discard it or place it in a folder.

Take the time to respond appro-
priately. The immediacy of e-mail
leads people to send messages before
they’ve fully thought through their
ideas. Combined with the constant
access to e-mail, instantaneous e-mail
correspondence leads to situations in
which senders often wish they could
take their message back. This is wish-
ful thinking: “No one will remember
that you responded instantaneously.
Everyone will remember if you respond
inappropriately.”30

Some people are always online.
When they press the “send” button,
their computer immediately sends
the e-mail. Most e-mail programs
allow an intermediate step between
sending e-mail and its actual delivery:
the outbox feature. An outbox works
like your home mailbox. You place
the letter in the box, but it isn’t sent
until the letter carrier picks it up.5!
Set your program to send all e-mails
in the outbox at a particular time or
only when you manually empty the
outbox. In the meantime, the e-mail
is in the outbox and available to edit
or delete.

This feature also helps those who
e-mail outside business hours. Setting
your outbox to deliver all messages
at 9:00 am. will hide that you were
awake at 4:00 a.m. when you wrote it.

Watch out for Reply All The “Reply
All” feature is convenient to exchange
responses with a large group. The fea-
ture can turn disastrous if used in error.
The horror stories are well known, but
the mistakes continue.

Use CC and BCC properly. Several
options let senders address messages.
The “To” box should include all those
to whom the message is directed. The
“CC” box is reserved for those who
should receive the message for infor-
mational purposes but from whom
no response or action is required. The
“BCC” box works the same way as
the “CC” box but preserves recipients’
anonymity.52
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Check and explain attachments.
Correspondents can instantly share
documents by attaching them to
e-mails. This useful feature requires
careful attention. First, consider
whether to send a document by e-mail.
Sending large files (anything over two
or three megabytes) causes problems.
Many servers block large e-mails. Or an
e-mail that goes through might exceed
the memory capacity of the recipi-
ent’s inbox, causing it to crash. Next,
remember to attach a document when
you state in your e-mail that you're
attaching it. Also, explain early in the
e-mail message what you've attached,
in what form, and why. Finally, attach
the correct document, especially when
dealing with sensitive materials.

Use your address book wisely.
Most e-mail programs offer options
to store contacts in an address book.
This allows you to maintain a database
of e-mail addresses to send e-mails
without searching for addresses. Ready
access to your contact list might lead to
costly mistakes. Confusing your intend-
ed recipient is embarrassing. Although
it’s impractical to maintain separate
address books for each contact, main-
tain separate address books for media,>3
professional, and personal contacts.

Save time: Set up group e-mails.
When you're collaborating on a project
or regularly exchange e-mail with a set of
recipients, set up a group e-mail list. This
assures completeness and saves time.

Request an acknowledgment of
receipt. If you're concerned that your
recipient might not receive an e-mail
with time-sensitive or other important
information, request an acknowledg-
ment of receipt. Most e-mail programs
have an option to do this, but you can
also request an acknowledgment in
the body of your e-mail. Not all e-mail
communications require acknowledg-
ment. Give yourself peace of mind, but
don’t burden recipients.

Rely on timestamps cautiously.
Each e-mail message sent or received
is stamped with date and time infor-
mation. This information is good for
documentation, but it’s not 100% accu-
rate.>* Glitches in computer software



and other electronic anomalies result
in inaccurate timestamps.

Be careful with interoffice e-mail.
Interoffice e-mail systems offer options
and features different from personal
e-mail programs. Some interoffice sys-
tems allow access to the “Properties”
of e-mail exchanges to permit senders
to check when their recipients read a
message, how long the recipient looked
at a message, whether the recipient
deleted a message, and whether the
recipient forwarded a message. Each
system is unique. Be aware of these
possibilities.

Save your recipient’s time with
“No reply needed.” In an age when
so many e-mails are exchanged daily,
include a notation in e-mails sent only
for informational purposes that no
reply is needed.55

E-Mail and the Law

E-mail etiquette is important for attor-
neys because “[e]mail leaves a written,
time stamped, and traceable record of
your lazy habits, and flip email replies
can come back to haunt you.”56

Not all e-mail between attorneys
and clients is privileged: “[E]mail com-
munications in which legal advice is
neither sought nor given are not neces-
sarily privileged and could be discov-
erable.”57 Avoid off-topic banter when
corresponding with clients.

You're responsible for your mail.
The costs of misdirecting e-mail con-
taining confidential information are
incalculable. Check and double check
the accuracy of a recipient’s address.
Attorneys are charged with a standard
of care that includes “carefully check-
ing the addresses prior to sending an
e-mail and ensuring that privileged
information is not inadvertently sent to
a third party.”58

Consider the impact and repercus-
sions each e-mail might have. Arthur
Andersen’s fall can be attributed to an
Anderson in-house attorney’s e-mail
directing staff to follow its document
retention policy — a direction to shred
documents.>® Because electronically
stored data, including e-mail, is gener-

ally discoverable in lawsuits,%0 consider
the legal implications of what you write.

Conclusion

Corresponding with the click of a but-
ton instead of dropping an envelope
into a mailbox doesn’t give you license
to become complacent. When attor-
neys correspond in their professional
capacity, it reflects on their capacity as
professionals. |
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