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COMMENT

It’s the 25th anniversary of the
Americans with Disabilities Act, land-
mark legislation meant to ensure the
civil rights of people with disabilities.
Since the ADA was passed, architec-
ture and infrastructure have improved.
Yet attitudes and opportunities have
not. Today there are many on-ramps to
get into buildings, but far fewer to get
into jobs.

However, thanks to the leadership of
Gov. Jack Markell, things are changing
both locally and nationally. This is espe-
cially good news for the 56,600 work-
ing-age people with disabilities living in
Delaware. Lack of jobs and careers
creates poverty, powerlessness and
poor health. People with disabilities
want the opportunity to have the digni-
ty that jobs provide. 

As chair of the National Governors
Association, Gov. Markell encouraged
his fellow governors to make improv-

ing opportunities for people with dis-
abilities a priority. During his tenure,
he spearheaded the effort to find solu-
tions for drastically improving the
employment rate for people with dis-
abilities. Under his yearlong tenure as
chair of the NGA, he met with a num-
ber of advocates, representatives and
employers on how best to integrate
individuals with disabilities into the
workforce that outlines the most effec-
tive strategies for hiring individuals
with disabilities. 

Gov. Markell has been an exemplar
leader in expanding opportunities for
individuals with disabilities. Under his
“A Better Bottom Line: Employing
People with Disabilities” initiative, he
has made a commitment to ensuring
that individuals with disabilities in
Delaware are given chances to demon-
strate their talents, contribute to soci-
ety and to achieve the American
Dream. His plan unites the public and
private sector in crafting creative solu-

tions for improving the employment
rate of people with disabilities. This
initiative has also served as a useful
plan for the policymakers in other
states to implement.

At the National Association of Work-
force Boards earlier this year, he spoke
movingly on the importance of hiring
individuals with disabilities and the
mutual benefit that could result from
such an important pairing.

“Focusing on people with disabilities
is smart for government,” he said.
“This is an issue about workforce com-
petitiveness, it’s a part of preparing for
an aging workforce, about increasing
the number of veterans returning to
work, it’s about meeting the needs of
businesses for skilled workers, because
when you focus on the ability instead of
the disability, it’s amazing what you can
accomplish.”

Despite Gov. Markell’s effective
advocacy along with Secretary Rita
Langrath and others on this issue, there

are still challenges to be overcome in
order to get outstanding results for
employers, people with disabilities, and
taxpayers around the country. 

The private sector also has a major
role to play. Delaware is home to a num-
ber of corporations such as DuPont,
which could play a crucial role in at-
tracting young talented people with
disabilities for full-time jobs.

The new Workforce Innovation and
Opportunity Act will provide states
access to a pool of $17 billion a year to
help create opportunities for people
with barriers to work. This will enable
its citizens with disabilities what they
want, the opportunity to have the digni-
ty, friendships, income and purpose
that jobs provide. 

Jennifer Laszlo Mizrahi is the President of RespectAbil-
ityUSA.org, a nonprofit organization working to enable
people with disabilities to achieve the American dream. 

Gov. Markell helping those with disabilities into workforce
JENNIFER LASZLO MIZRAHI

Want to insult a Su-
preme Court justice?
Just tell him his opinions
are “Lochner-like.” Then
run.

“Lochner” refers to a
1905 Supreme Court
decision that struck
down a New York law

setting maximum hours for bakery
workers. The Court said the law in-
terfered with “the liberty of contract,”
a right the Court implied from the Four-
teenth Amendment’s prohibition
against depriving people of “liberty”
without due process of law. 

The Lochner decision came to sym-
bolize a whole era of early 20th century
jurisprudence when a conservative
Supreme Court aggressively invalidat-
ed progressive labor and consumer
laws. Maximum hour laws, minimum
wage laws, even child labor laws were
found unconstitutional. 

Public outrage with this infusion of
laissez-faire economics into constitu-
tional law boiled over during the Great
Depression when the Court struck
down some of FDR’s signature New

Deal programs. Roosevelt threatened
to pack the Court by asking Congress to
add more justices (the Constitution
nowhere specifies the number). This
crisis was averted when one of the
Court’s five conservative justices
switched sides and began voting with
the Court’s four liberal justices to up-
hold economic regulations. This was
“the switch in time that saved nine.”

The switch occurred in 1937, and the
Lochner era soon came to an inglorious
end. As the Court famously announced
in a 1955 decision: “The day is gone
when this Court uses the Due Process
Clause of the Fourteenth Amendment
to strike down state laws, regulatory of
business and industrial conditions,
because they may be unwise, improvi-
dent, or out of harmony with a partic-
ular school of thought.” 

For the last half-century, the Lochn-
er decision has been the poster-child
for the misuse of judicial power. And
that is why, to this day, it is a supreme
insult to call a judicial opinion “Lochn-
er-like.” 

But that hasn’t stopped justices from
comparing their colleagues’ opinions to
Lochner. The most recent example was
Chief Justice John Roberts’ dissent in

the same-sex marriage case. Roberts
accused the majority of imposing its
own vision of marriage on the rest of
the country. He said the Court’s opinion
“has no basis in principle or tradition,
except for the unprincipled tradition of
judicial policymaking that character-
ized discredited decisions such as
Lochner v. New York.”

Touché! 
Roberts surely thought this Lochner

analogy was apt. So he was probably
surprised when syndicated columnist
George Will excoriated him for using it.

Will didn’t write to defend same-sex
marriage. He wrote to defend Lochner.

Will thinks Lochner was right all
along and has been unfairly demonized.
He says the decision was never about a
rogue judiciary striking down a reason-
able worker health regulation. He
claims (quite wrongly) that there was
“no evidence” that baking was a dan-
gerous occupation that required limited
hours. The law instead was special
interest legislation, pushed through by
large unionized bakeries to “crush”
small family-owned competitors that
needed flexible working hours. It was a
victory for the little guy!

The ultimate goal of this revisionist

history is to dispel the notion, sacro-
sanct in the jurisprudence since 1937,
that courts should refrain from second-
guessing economic regulations. “Sen-
sible judicial deference to government
regulations does not,” Will says, “re-
quire judicial dereliction of its duty to
gaze skeptically on government’s often
ridiculous rationalizations of them.”

Will’s revisionist history is dubious.
His argument for scrutinizing reg-
ulations is not. There are surely some
regulations that have less to do with
protecting the public interest than with
protecting special interest groups.

If conservatives are truly concerned
about special interest legislation, they
should set their sights on stopping the
flood of money into politics that leads
to this legislation. That would be more
effective than having judges with no
economic training second-guessing
complicated regulatory regimes. 

Perhaps conservatives should culti-
vate a new insult for Supreme Court
justices: “Your decision is Citizens
United-like.” 

Just don’t count on it.

Alan Garfield is a professor at Delaware Law School
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