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COMMENT

To obtain better value for health-
care dollars, it’s important to evaluate
in detail which ones are well-spent and
which are not. The $150-billion-a-year
market for implantable medical de-
vices in the U.S. – which includes ev-
erything from artificial hips to pace-
makers – is a good illustration of this
challenge and how to meet it.

Examining how well devices are working requires
knowing where each one goes. Without tracking, it’s
difficult to find out which patients do better with one
kind of device, and which ones are better off with
another kind.

Effective tracking would also make it possible to
recall all those that may turn out to be defective. The
Government Accountability Office has found that
most recalls of high-risk devices end without all af-
fected devices being fixed or removed. And better
tracking would make it easier to detect cases of out-
right fraud.

It is now feasible to undertake this kind of tracking

because the Food and Drug Administration recently
began requiring high-risk devices to carry a unique
identifier, the equivalent of a bar code. These identifi-
ers are of limited use, however, because they aren’t
linked to the people using the devices.

It’s as if each package that FedEx shipped had an
identification number, but you couldn’t tell which one
was connected to your package.

In some cases, registries are compiled to track
specific devices, but these are relatively limited and
inefficient because they have to be created one by one
for each device, and they often offer no information
about or access to the rest of each patient’s medical
history.

There is a straightforward way to fix the problem:
Simply include the unique device identifier in the
health-insurance filing when the device is put into a
patient. Because insurance claims are linked to pa-
tients and already provide information, they would
facilitate much- improved evaluation of how devices
are working and would also make it easier to track
affected patients if things go wrong.

An alternative approach would be to include the
device identifier in each patient’s electronic health

record. That should be done in addition to including it
in the insurance claim. 

To be sure, including specific information about
devices in insurance claims requires attention to
privacy. Yet claims already contain lots of informa-
tion that needs protecting, and knowing which specif-
ic artificial hip was implanted doesn’t seem signifi-
cantly more problematic than knowing that such an
operation occurred.

Some have argued that this change would involve
too much hassle for providers or the government, but
given the benefits, that doesn’t seem too high a price.

To date, the Centers for Medicare and Medicaid
Services has been dragging its feet on this proposal.
No one seems to know exactly why. But including the
unique device identifier in Medicare claims is crucial
to making the idea work, so without that agency’s
support, the proposal is stillborn.

Health and Human Services Secretary Sylvia Bur-
well should step in to fix this problem – and score a
win for improved value, lower costs and safety.

Peter Orszag, a Bloomberg View columnist, was formerly President Obama’s
director of the Office of Management and Budget.

Save money by tracking artificial hips
PETER ORSZAG

They did it. 
Five justices on the Supreme Court,

a bare majority, decided for the rest of
the country that gays and lesbians have
a right to marry. 

It no longer matters what the major-
ity of voters in a state thinks. It doesn’t
matter what their elected representa-
tives believe. It doesn’t even matter if a

state constitution declares marriage to be limited to a
man and a woman. 

All that matters is what those five justices thought.
Even the blistering dissents of their four colleagues
are irrelevant. As Justice William Brennan used to
tell his clerks, the most important rule of constitu-
tional law is the rule of five. With five justices, you
can do anything. 

And five justices did it. But were they wrong to
have done so? 

The four dissenting justices – Roberts, Scalia,
Thomas and Alito – blasted the five for abusing their
power. They said that a right to same-sex marriage
“has no basis in the Constitution,” and that the issue
should have been left to the people and their elected
representatives. 

Roberts acknowledged that many people would
rejoice in the majority’s decision, and he did not “be-
grudge” their celebration. “But for those who believe
in a government of laws, not of men,” he warned, “the
majority’s approach is deeply disheartening.”

Ouch! 

So why did Anthony Kennedy, who authored the
majority opinion, believe that his ruling was an appro-
priate use of judicial power? 

Kennedy readily acknowledged that most policy
issues in a democracy should be decided by the peo-
ple and their elected representatives. “Of course,” he
said, “the Constitution contemplates that democracy
is the appropriate process for change.” 

But he also wrote that the Constitution shelters
certain fundamental individual rights from political
control. Quoting from an earlier Supreme Court deci-
sion, he said that the “idea of the Constitution ‘was to
withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach
of majorities and officials and to establish them as
legal principles to be applied by the courts.’”

This is clearly true with regard to some constitu-
tional rights. No justice would say that “We the Peo-
ple” get to vote on what ideas a person can express or
what faith a person must adhere to. All recognize that
these are fundamental rights which the Constitution
immunizes from political control.

But should the right to choose one’s partner in
marriage, including a person of the same sex, be
among those fundamental rights? 

Admittedly, there is no express right to marry in
the Constitution as there are express rights of free-
dom of speech and religion in the First Amendment.
But the Fourteenth Amendment does expressly pro-
hibit depriving people of “liberty’ without due proc-
ess of law and denying people the “equal protection of
the laws.” Could these concepts of “liberty” and
“equality” encompass an individual’s decision about

whom to marry?
Kennedy said they could. He recognized that most

of our liberties are subject to political control. But he
said that some personal choices are so “central to
individual dignity and autonomy” that they have been
treated as fundamental rights under the Constitution.

Indeed, the Court long ago recognized the right to
marry as one of these fundamental rights when it
struck down a state ban on interracial marriages. The
only question was whether this right included the
right to choose a partner of the same sex.

Kennedy acknowledged that most historic refer-
ences to marriage referred to a union between a man
and a woman. But he said marriage has always been
an evolving concept. At one time, most marriages
were arranged by a person’s parents, and for many
centuries a married woman’s rights were subordinate
to those of her husband’s. 

Gays and lesbians, Kennedy said, were not trying
to devalue traditional marriage. To the contrary, they
seek it for themselves “because of their respect – and
need – for its privileges and responsibilities.” And
because of their “immutable nature,” marrying some-
one of the same sex is “their only real path to this
profound commitment.”

So how would you characterize Kennedy’s opinion?
Did Kennedy and his fellow four justices “rob” the
public of its right to define marriage, or did they
rightfully shelter gays and lesbians from having their
personal decisions about choosing a life partner be
subjected to popular control? 

Alan Garfield is a professor at Delaware Law School.
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