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By Gerald Lebovits and Carlie Draper
Paternity Proceedings

EYOND familial
and societal con-
cerns, there are
economic and le-

the legitimizing of New
York's out-of-wedlock
children. Legitimate chil-
dren receive inheri-
tances, ! child support, 2
and benefits like social se-
curity. Fathers of in-wed-
lock children have
custody and visitation
rights.3 This article dis-

law and new legislation
(C. 398, L. 1997) the Gov-
ernor signed on Aug. 13,
1997,

Paternity is established
by an Acknowledgment of
Paternity (AP) or an order
of filiation (OF). An AP

Gorald Lebovits s principal court at-
forney to Supreme Court Justice Edward
J. McLaughlin and co-chair of the city
bar's children and the law legislation
subcommittee. Carlie Draper is an at-

" torney with the Administration for Chil-

dren’s Services.
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In Family Court

settles paternity without
petitioning Family Court
for an OF.4 Parents may
sign an AP immediately
before or after an in-hos-
pital birth.5 The Depart-
ment of Social Services
(DSS) may also ask at any
time a putative (alleged)
father to sign an AP
An AP is valid if the par-
ents understand its conse-
quences and their
signatures are notarized.
"It is void if the mother is
married at conception to
someone other than the
alleged father.8
An AP may be rescind-
ed by a petition to vacate
filed within a year or, ef-
fective Nov. 11, at a court
date involving a child or,
if earlier, 60 days of sign-
ing unless fraud, duress or mistake of
fact exist.®
As of Nov. 11, if an AP is chal-
lenged, the court shall order blood
testing.’® The new law also deletes the
notarization requirement but provides
that APs be signed by the parents and
two witnesses unrelated to the
Continued on page 10, column 4
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: sign an AP. If he contests, DSS may
-.file a paternity petition. If the alleged

" ing, DSS “shall also request that the

parants,!!

Effective also on Nov. 11, DSS,

_which locates absent parents of out-

of-wedlock children, may order blood

- genetic marker testing, such as DNA |
- testing, to ascertain paternity.'?, The |
- DSS dlrectn_re ‘may be challenged in *

court.)? 7
. After testing, the alleged father may

father does not appear at a conference
with DSS or refuses to undergo test-,

court issue a temporary chlld support
order.!

. Securing an OF begins with filing a
verified paternity petition in Family
Court in the county where the child or
either parent resides or is found.'s |
Family Court has exclusive jurisdic- |
tion, concurrent with Surrogate’s |
Court in adoption cases, over paterni- |
ty matters.'¢ Petitioner serves respon-
dent with the summons and petition."”
Respondent “may then show cause
why a declaration of paternity should
not be entered.'®

A petition may be brought after
conception and before the child turns
21 ¥ by the child, mother,. father,
guardian, charity or DSS.2® Paternity
may be sought after the child is 21 |
only if the father has acknowledged |
paternity in writing or has provided |
support.2! Neither laches nor due
process affects “the 21-year statute
of limitations.in patermty pro-
ceedings."#?

The parties appear before a Hearing
Examiner, who advises them of their
rights to an attorney — state-paid for..
indigents — and to be tested.? i

The Hearing Examiner enters an OF
if the father admits paternity.?* If he
denies, the court schedules testing for
the child, mother and alleged father.
The moving party pays for the tests
initially,2 but it that party cannot af-
ford them, the court may direct DSS to

pay.2¢ The court may also apportion
the cost on ability to pay or direct the |

losing party to pay.® .

A licensed laboratory conducts the
tests.?? Certified results are admissi-
ble without authentication.?® Objec-
tions must be in writing within 30
days of receiving the results or, if ear-
lier, 20 days before the hearing®® A
party who does not object timely may |
still dispute the result's weight.®!

If the father admits paternity after
testing, the Hearing Examiner enters
an OF, if he contests, a judge will hold :
a trial.®? A judge may require that re-
spondent post bond or be incarcerat-
_ed.® If he does notappear, a-judge;
may hold an mquest Or issue a war-
rant.* There is no jury:trial,% and the.
public may be excluded from trial. 3

Paternity must be proven clearly
and conwr'cmg]y 37 Petitioner must
prove that intercourse occurred dur- !
/ing the critical period of conception

nancy ‘was mot full ‘term, medical

records or testxmony may explain an |
| "abnormal gestanon penod which un-

dermmes test results.®® Records are
not needed if the mother testifies that
she had intercourse wnh only one

; partner 40

. Testl ng

3 A ]udge may draw a strong adverse
inference ‘against an_ alleged father |
who fails to appear, rémains sﬂent or.
refuses testingd! :

Effective Jan. 1, 1998, the court may
suspend the recreational, driver’s, |
business and professional licenses of |
an alleged father who fails to appear.+?

If a party declines to be tested, the
court may infer a 99.99 percent proba-
bility of paternity ** and issue a tem-
porary ' child-support order.** The
court may also accept an excuse and |

-~ re-order tests.45 Tests are not

testimony. 4
A rebuttable presumphon of pater-
nity arises if the tests show a proba-

_bility of paternity 95 percent or

greater.4” Tests are not dispositive but
are given great weight.*® [f testimony !
about a mother’s last menstrual cycle |

‘contradicts CPC evidence, a highi

probability of paternity from the tests |
will be determinative.4?-A high proba- |

~ bility of paternity outweighs ‘an al-

leged father's “‘bald denials”
having intercourse with the mother. 5“ l
‘A high probability of paternity will i
defeat testimony about non-exclusive ;
access during the CPC5! Tests even
support medical tesl.lmony that a man ¢
is only one twin's father.52 - . |
A mother may testify, without cor- i
roboration, to the father's exclusive
access during the CPC.5® However, an .
alleged father may not claim without
corroboration that the mother had in-
tercourse with other men during the '
CPCH ;
Paternity is proven if an alleged fa- |
ther admits to intercourse during the
CPC, tests show a high probability of

. paternity and other evidence suggests

fatherhood.5® Unrebutted testimony of
intercourse with the alleged father,
with tests indicating a high probabili-
ty of paternity, also proves paternity
at trial.*¢ So does uncontradicted testi-
mony about intercourse during the
CPC.5" A judge satisfied with the evi-
dence must enter an OF.5

- An alleged father's name on a birth |

paternity. A father’s name may not be
on a birth certificate without both par-

“ents’ written consent.’® Effective Nov.

-certificate is persuasive evidence of

Patem:ty Proceedmgs in Fam:ly Court

- (CPC);:about 265 days before birth in
--a full-term pr;gnancy“ If the preg-

11, 1997, a father may be named on a

~“birth certificate only if he signs an AP

or there is an OF.% ' Sl |

- Paternity can be established if a
‘parent is absent, deceased or mental-
ly incompetent.®! Another family:
.member can provide blood. Paternity |
‘is ‘also proven if the absent alleged |
father brought the petition, acknowl-f
“edged paternity in court, submitted to,
tests or represented himself as the!
father.®? If the mother had intercourse |
with closely related men during the
CPC, tests can identify the biological
‘father. The alleged fathers may be
,joined as necessary parties.®®

A paternity petition will be dis- |
. missed if the court finds that a party is |
not the child's father® A paternity }

" petition dismissed against one party 1

does not bar  another from petition-
ing.%® Dismissal with prejudice pre- |

vents legitimizing children born out of |

wedlock.

For persons married at conception, -

the law presumes that the mother’s

husband is the father.%¢ The presump-
tion of legitimacy (POL) is “one of the
strongest and most persuasive known
to law.” & [t covers conception by ar-
tificial insemination® or before di-
vorce despite a divorce judgment's
silence about children.® The POL
does not violate due process or equal

protection.”™ Only a ]udge may heara |

POL case.™

We all benefit from
fair laws and simple
procedures that hold
fathers accountable.

Current law,
strengthened by the
new legislation, does
exactly that.

Rebutting the POL requires clear
and ‘convincing proof that the hus-
band is not the father.” Testimony
that the spouses did not have inter-
course during the CPC is probative.™
Tests excluding the husband over-
come the POL.™ The POL is rebutted
if the parents had intercourse during
the CPC, the mother testifies that the
alleged (non-husband) father is the
biological father and tests show a
high probability of paternity.’



wMotions to Vacate

.. A party may move to vacate an OF,
" The child will be delegitimized if the.
motion succeeds,’® so the court
- should appoint a guardian ad litem for
the child.” :
. The motion must be filed within a
‘year after serving the OF.” It must
-allege excusable default and meritori- |
ous defense; new evidence; fraud; lack |
of jurisdiction; or vacatur of an under- |
lying order.” .
CPLR 5015(a) applies to motions to |
vacate an OF entered after a father|
admits paternity.® The motion must
allege fraud or new evidence. If it,
does, the court decides whether es-|
toppel defeats the motion. A movant |
cannot prevail by requesting tests.8!"
Tests are not new evidence, they were
available during the original proceed- !

. ing.#? Further, mothers are foreclosed '

from contending parental incompati-
bility or that the father is not the bio-
logical father.3

A party may be estopped from
claiming or denying paternity. Estop-
pel applies when a party does not
promptly assert paternity if enforce-
ment would be inequitable.®

Estoppel succeeds when a father
maintains a parental relationship with
the child.?® It applies if the child be-
lieves that the man is the father,® and
it can be invoked after divorce if the
child is named in a divorce judg-
ment.#” Estoppel fails if a father sup-
ports the child after admitting
paternity in court.®® A father may not
vacate an OF 10 years after entry.®

Estoppel favors the child even if the
acting father is not the biological fa-
ther.®® A biological father who waited
over a year after the birth to claim

paternity was estopped despite tests

showing a 99 percent probability of
paternity.®! There the mother’s hus-
band acted like the father and sup-
ported the child,

A man claiming paternity will be es-
topped if another man proves that he
was told he was the father, that he
relied on this representation and that

he will be harmed if found not to be
the father.® Estoppel will fail if the :

challenging father proves that his pa-
ternity is in the child’s best
interests.®3

A mother is estopped from vacating
paternity once a father pursues a rela-
tionship with the child and supports
the child.** Unless she proves that de-
legitimizing furthers the child's best
interests, a mother may not contend
that a man is not the father after she
holds him out as such.%

' cohclusion

Being legitimate is important. The
law presumes “that every person is

born legitimate.” % Children are legitig-?
mate whether a marriage 1S vahdl

and remain so regardless how a mar- |

riage ends.*® Counsel fees may .be
awarded to an indigent prevailing par-
ty if an OF is entered. % Findings in
paternity cases are entitled to “great
weight” on appeal. 1% Appeals to the
.Appellate Division are not even .of
right when a paternity  petition also
seeks child support, as they often do.

We all benefit from fair laws and
simple procedures that hold fathers
accountable. Current law, strength-
ened by the new legislation, does ex-
actly that.
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