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Military Law in New York Landlord-Tenant Actions
and Proceedings
By Gerald Lebovits

I. Introduction
As of March 31, 2005, the United

States military had 1,398,833 active
duty volunteer servicemembers
worldwide.1 Of those, approximately
221,500 members—including
reservists and National Guard mem-
bers called to active duty—are
deployed around the globe for Oper-
ation Enduring Freedom and Opera-
tion Iraqi Freedom.2 Reservists and
National Guard members are men
and women with jobs, homes, and
families they must leave to fulfill
their obligations when called to
active duty. Sometimes called “week-
end warriors” because they serve
one weekend a month and two
weeks a year in peace time,
reservists and National Guard mem-
bers currently make up 30 percent of
the United States active military
force in Iraq.3 Many reservists and
National Guard members suffer sig-
nificant pay cuts while on active mil-
itary duty.4 They and their depen-
dants often cannot meet the financial
obligations they entered into before
being called to active duty. 

The same is true for full-time
servicemembers called abroad. They
and their dependants accumulate
debt and sometimes face eviction
actions and proceedings or foreclo-
sure actions. 

Members on active duty,
whether full time or reserve, are fre-
quently unable to appear in court to
defend themselves. Their inability to
appear exposes them to the threat of
default judgments, even nonmerito-
rious defaults, while they risk their
lives defending our nation.

The United States, New York
State, and other states recognize that
servicemembers on active duty are
vulnerable to lawsuits. Therefore, the
United States—through the Service-

members’ Civil Relief Act (SCRA)5—
and New York—through the New
York Soldiers’ and Sailors’ Civil
Relief Act (NYSSCRA)6—protect
members from rupture and ruin, not
to mention distraction and disloca-
tion, while they attend to matters of
import and immediacy.

Import and immediacy have
added significance since the attacks
of September 11, 2001, and the call to
arms in Afghanistan and Iraq. React-
ing to that call to arms, the New
York City Civil Court’s Housing Part
has taken significant steps to protect
servicemembers’ vulnerability to
landlord-tenant lawsuits. If a respon-
dent alleges or a petitioner’s nonmil-
itary affidavit states that a respon-
dent is on active military duty or
dependent on someone on active
duty, the case will be assigned to
Part M, for “Military Part,” a Civil
Court part in Bronx, Kings, New
York, and Queens Counties.7 When a
respondent appears to answer a peti-
tion, the clerk must inquire whether
the respondent is on active military
duty or whether the respondent
depends on someone on active duty.8
If the respondent is on active duty or
depends on someone who is, the
case will be assigned to Part M. The
case will also be transferred to Part
M if facts at any stage of the litiga-
tion reveal that a litigant is or has
become an active duty member or a
dependent.

New York City’s Part M is a
microcosm of the nation’s response
to 9-11. In 2003, Congress enacted
the SCRA, which significantly
amended the Soldiers’ and Sailors’
Civil Relief Act (SSCRA) of 1940.9
Congress revised the SSCRA

to make the Act easier to
read and understand by
clarifying its language

and putting it in modern
legislative drafting form,
to incorporate into the Act
many years of judicial
interpretation, and to
update the Act to take
into account generally
accepted practice under
its provisions and new
developments in Ameri-
can life not envisioned by
the original drafters.10

The SCRA was widely support-
ed. The United States House of Rep-
resentatives Committee on Veterans’
Affairs issued a report supporting
the SCRA stating that, “[w]ith hun-
dreds of thousands of servicemem-
bers fighting in the war on terrorism
and the war in Iraq, many of them
mobilized from the reserve compo-
nents, the [SSCRA] should be restat-
ed and strengthened to ensure that
its protections meet their needs in
the 21st century.”11

This article analyzes the SCRA
and NYSSCRA and discusses what
practitioners, litigants, and judges
need to know when servicemembers
or their dependents are involved in
landlord-tenant disputes.

II. History and Purpose of the
Federal and New York Acts

During the Civil War, Congress
enacted a moratorium on civil
actions brought against Union sol-
diers and sailors.12 During World
War I, Congress passed the SSCRA of
1918 to protect members of the
armed forces.13 Although not an
absolute moratorium on civil actions
against servicemembers, the 1918
SSCRA suspended the enforcement
of all civil liabilities against military
personnel if active duty materially
affected their ability to defend civil
lawsuits.14 The 1918 SSCRA had a
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sunset provision. It expired shortly
after World War I ended.

In 1940, because of World War II,
Congress re-enacted the SSCRA of
1918, this time without an expiry
date. The 1940 SSCRA was designed
“to provide for, strengthen, and
expedite the national defense under
the emergent conditions which are
threatening the peace and security of
the United States and to enable the
United States the more successfully
to fulfill the requirements of national
defense. . . .”15 Congress intended
the SSCRA to delay, in certain cases,
enforcing civil liabilities so that ser-
vicemembers could focus their ener-
gy on the nation’s defense needs.
Since 1940, members have received
uninterrupted coverage.

Servicemembers’ coverage was
strengthened in 2003. On December
19, 2003, President George W. Bush
signed into law Public Law No. 108-
189, 117 Stat. 2835—the SCRA—a
major revision of the SSCRA. Before
the SCRA went into force, the 1940
SSCRA had been amended 15 times.
The SCRA continues to protect ser-
vicemembers and the nation from
harm that will result from a mem-
ber’s inability to defend against law-
suits because of active military serv-
ice.16

New York State legislation
shares the ideals of the federal legis-
lation. In 1951, the New York State
Legislature enacted the NYSSCRA,
New York’s version of the Federal
SSCRA.17 It closely follows the 1940
SSCRA’s substantive and procedural
provisions but is less detailed than
either the SSCRA or the SCRA.18

For example, the SCRA defines the
term “dependents” whereas the
NYSSCRA does not. In 1941, New
York enacted legislation similar to
the NYSSCRA,19 which by its terms
expired during times of peace.20 The
1951 NYSSCRA, enacted in response
to the Korean War, has no expiry
date. New York enacted it to give
servicemembers continued protec-
tion in times of peace and in times of
war. In enacting the NYSSCRA, the

Legislature stated that to promote
national security, “it is essential to
provide in certain cases for the tem-
porary suspension of legal proceed-
ings and transactions which may
prejudice the civil rights of persons
in the military service.”21 Further
protecting servicemembers, Gover-
nor George E. Pataki signed Execu-
tive Order 125 on March 24, 2003.22

The order makes discrimination
based on military status unlawful
and classifies that discrimination as a
violation of a member’s civil rights.23

Where possible, the NYSSCRA
and the SCRA must be read
together.24 When the NYSSCRA does
not address a point the SCRA
addresses, the SCRA controls.25 If the
SCRA is silent and the NYSSCRA
provides protection, the NYSSCRA
applies.26 In New York eviction
actions and proceedings, a court will
not evict a member unless the land-
lord satisfies both the SCRA and the
NYSSCRA.

Satisfying the Federal and New
York Acts means understanding their
goals. The Federal Act’s goal, as
Supreme Court Justice Hugo M.
Black explained, regarding the
SSCRA, is

to prevent soldiers and
sailors from being
harassed by civil litigation
“in order to enable such
persons to devote their
entire energy to the
defense needs of the
Nation.” He is required to
devote himself to serious
business, and should not
be asked either to attempt
to convince his superior
officers of the importance
of his private affairs or to
spend his time hunting
for lawyers.27

The Act gives servicemembers a
measure of comfort so that they do
not have to worry about defending
civil proceedings while serving on
active duty. As one Civil Court judge
put it during World War II, the Act is

intended, “to give members of the
armed forces a degree of mental
repose and to protect their rights and
their remedies and to free them from
hardships which might be imposed
upon them solely because of the per-
formance of their patriotic duties.”28

To achieve the SCRA’s and the
NYSSCRA’s goals, courts must
construe the Acts liberally.29 The
NYSSCRA explicitly provides that
“[a]ll the provisions of this article
shall be liberally construed. . . .”30

No one said it better than Justice
Robert H. Jackson, who explained
that a law that aids military mem-
bers in defending civil cases “is
always to be liberally construed to
protect those who have been obliged
to drop their own affairs to take up
the burdens of the nation.”31

III. Overview of the Federal
and State Acts

Although the NYSSCRA and
SCRA give servicemembers broad
protection against civil defaults, nei-
ther Act applies to all members or in
all circumstances, and neither Act
enables a member to escape from
civil liability altogether. Even when a
court stays an action or proceeding,
the stay is not indefinite. At some
point the member must return to the
jurisdiction to defend the case. The
overview below discusses whom the
Acts apply to and the circumstances
in which they apply.

A. Where Applicable

The NYSSCRA applies to all civil
proceedings in all New York state
courts of record or not.32 Under the
NYSSCRA, New York courts, admin-
istrative and licensing agencies, and
public authorities are vested with the
power to stay proceedings on their
own motion.33 Although the SSCRA
had applied only to cases heard in a
court,34 the SCRA extended the
SSCRA’s scope to protect service-
members in civil matters before “any
judicial or administrative proceed-
ings commenced in any court or
agency” in all federal, state, and ter-
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ritorial courts.35 For example, the
protective provisions of the SCRA
and NYSSCRA apply if a landlord
seeks administrative relief before the
New York State Department of
Housing and Community Renewal
(DHCR) or if a proceeding over pub-
lic housing is heard by a New York
City Housing Authority (NYCHA)
administrative law judge. Thus, the
SCRA and the NYSSCRA apply to
actions and proceedings, whether
judicial or administrative.

The SCRA does not, however,
give the federal courts the collateral
power “to review, vacate, or impede
state decisions” applying the
SCRA.36 Wrote one federal court:
“[J]udgments made in violation of
the Act are subject to attack only in
the courts which rendered the judg-
ment.”37

B. Servicemembers Covered by
the SCRA 

The SCRA protects those in mili-
tary duty. The SCRA defines “mili-
tary duty” as a servicemember’s
being in “active duty.”38 The SCRA
defines “active duty” as “full-time
duty in the active military service of
the United States.”39 The 2003 SCRA
protects the same servicemembers as
the 1940 SSCRA: members of the
United States Army, Navy, Marine
Corps, Air Force, Coast Guard.40 The
SCRA also extends coverage to those
the SSCRA did not: reserve forces
called to active duty and National
Guard members called to active duty
for over 30 consecutive days who
answer national emergencies
declared by the president and sup-
ported by federal funds.41 In New
York, members of the National
Guard include members of the New
York National Guard, the New York
Naval Militia, and the New York
Guard.42 The SCRA further covers
commissioned officers in the Nation-
al Oceanic and Atmospheric Admin-
istration and Public Health Service in
active service.43 Reserve Officer
Training Corps (ROTC) cadets are
not included in the SCRA’s defini-

tion of “servicemember” or in the
definition of “active service”44 unless
they are undergoing “training or
education under the supervision of
the United States preliminary to
induction into the military service,”45

such as in an ROTC summer training
camp.46

C. Dependents Covered by the
SCRA and NYSSCRA

The SCRA protects more than
just servicemembers. It also protects
members’ dependents. The SCRA
defines a dependent as “(A) the ser-
vicemember’s spouse, (B) the ser-
vicemember’s child, [or] (C) an indi-
vidual for whom the servicemember
provided more than one-half of the
individual’s support for 180 days
immediately preceding an applica-
tion for relief under this Act.”47 A
dependent may invoke the SCRA if
the member’s active military service
materially “affects the dependent’s
ability to comply with a lease, con-
tract, bailment, or other obliga-
tion.”48 Thus, the SCRA protects
dependents in eviction proceedings,
with some qualifications, as
explained below.

The NYSSCRA affords much
broader protection to dependents
than the SCRA. The NYSSCRA
extends all its protections to depend-
ents.49

D. When the SCRA Covers
Servicemembers

Unlike the SSCRA, which pro-
tected servicemembers during active
military duty only, the SCRA pro-
tects members absent from active
duty because of “sickness, wounds,
leave, or other lawful cause.”50 This
reflects Congress’ realization that
members who are hurt or who
depend on injured members have
important obligations to tend to and
only a limited time to tend to them.51

Members’ health or family problems
can hinder their ability to defend
lawsuits. Unlike a court proceeding,
a member’s health or family con-
cerns cannot be stayed.

To take advantage of the SCRA,
active duty must prevent a member
from appearing. Granting a member
protection under the Federal and
State Acts is inappropriate if the
court is shown only that the member
is in the military and outside the
court’s jurisdiction.52 The member
must also prove an inability because
of military obligations to return to
the jurisdiction.53

IV. Affidavits of Nonmilitary
Service 

The SCRA prohibits entering a
default judgment against any person
in a civil plenary action or summary
proceeding if the plaintiff/petitioner
seeking the default judgment does
not first file an affidavit stating that
(1) the defendant/respondent is not
in military service or (2) that the
plaintiff/petitioner is unable to
determine whether the defendant/
respondent is in military service.54

Unlike the SCRA, the NYSSCRA
extends to dependents all its bene-
fits, including the nonmilitary affi-
davit’s protection and the ability
to stay an action.55 Under the
NYSSCRA, therefore, the affidavit
must also state whether (1) the
defendant/respondent depends on a
servicemember or (2) the plaintiff/
petitioner is unable to determine
whether the respondent depends on
a member.56

The nonmilitary affidavit
requirement is the cornerstone of
both the Federal and New York Acts.
It protects servicemembers against
default judgments while they serve
their country. A court may, however,
dispense with the affidavit require-
ment if it is satisfied that the defen-
dant/respondent is not an active
member.57

Nonmilitary affidavits are
required in both holdover and non-
payment proceedings.58 Except as
the NYSSCRA concerns stays, an
issue discussed below, neither the
SCRA nor the NYSSCRA distinguish-
es between holdovers and nonpay-
ments. Rather, the SCRA—and the
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NYSSCRA through the SCRA—
applies to “any judicial or adminis-
trative proceeding,”59 and therefore
to holdover and nonpayment cases.
As two commentators have
explained, “a petitioner must submit
an affidavit or testimony of non-mili-
tary status prior to the entry of a
default judgment whether the case is
a non-payment or holdover.”60 In a
nonpayment proceeding, a court
awards a judgment on default after
reviewing the papers. In a holdover
proceeding, however, a court must
hold an inquest before it awards a
judgment of possession on default.61

A court may, accordingly, inquire
into the defendant/respondent’s mil-
itary status during the holdover
inquest and, if offered sufficient evi-
dence to conclude that the defen-
dant/respondent is not an active
servicemember, may forgo a non-
military affidavit.62

A defendant/respondent’s
appearance, even by counsel, elimi-
nates the need for a nonmilitary affi-
davit. The SCRA and the NYSSCRA
protect members from default judg-
ments entered without their knowl-
edge.63 A member’s appearance
means that the member had notice of
the action or proceeding.64

A. Investigating for Affidavits of
Nonmilitary Service

Plaintiffs/petitioners must com-
plete a military service investigation
before they may execute a nonmili-
tary affidavit. The SCRA does not
provide when the military service
investigation must occur, although
case law interpreting the SCRA and
its predecessor SCCRA, imposed a
“contemporaneous” standard.65

Under the NYSSCRA, the investiga-
tion must occur after the default but
before the default judgment is
entered.66 That was the rule in New
York City Civil Court actions and
proceedings before September 11,
2001.67 The Civil Court’s rule
changed after September 11, 2001.68

According to a post 9-11 Civil Court
directive, investigations in all civil
actions and proceedings, (including

nonpayment and holdover proceed-
ings), must now take place not more
than 30 days before application for
default judgment.69 The 30-day
requirement ensures that the infor-
mation gathered during the investi-
gation is current when a court enters
a default judgment.

To ascertain a defendant/respon-
dent’s military status, the investiga-
tor must speak to the defendant/
respondent personally, to the defen-
dant/respondent’s neighbors, or to
any individuals, such as the defen-
dant/respondent’s employers or fel-
low employees, who know the
defendant/respondent personally.70

An investigator’s reviewing the
occupant’s file is sufficient for the
court to conclude that the occupant
is not in the military, so long as the
file is identified to the court and is
current and so long as the facts in
the file show that the occupant is not
in the military.71

After investigating, a plaintiff/
petitioner who concludes incorrectly
that a defendant/respondent is not
in the military risks incurring the
court’s wrath. In Secretary of Housing
& Urban Development v. McClenan, a
2004 New York City Housing Part
proceeding, the respondent, called to
duty after the 9-11 attacks, sought to
be restored to her home after she
was evicted.72 She was evicted in
accordance with a stipulation award-
ing final judgment to the petitioner,
subject to negotiations between her
and the petitioner to buy the premis-
es, although she had been paying
use and occupancy and had been
negotiating with the petitioner.
Before she signed the stipulation, she
returned to New York from active
military duty but was ill and stayed
with her mother to convalesce. After
the marshal executed the warrant
and she moved to be restored, the
petitioner’s attorney, aware of the
respondent’s condition, argued that
she was not on active duty and thus
not entitled to SCRA protection. The
court held under SCRA § 511 that
she was protected from eviction

while she was absent from active
duty “because of sickness.”73 The
court reprimanded the petitioner’s
attorney for allowing an eviction in
the face of evidence that she was in
active military duty and therefore
protected under the SCRA.74

Another case, Heritage East-West,
LLC v. Chung, provides an example
of how courts punish for filing false
nonmilitary affidavits.75 In Heritage,
an attorney who authorized a false
nonmilitary affidavit was fined
$6,000.76 The investigator had attest-
ed that she conducted six investiga-
tions simultaneously.77 The court—
the same judge who decided
McClenan—found that the petition-
er’s attorney, who submitted the affi-
davits to the court, had actual or
imputed knowledge that the affi-
davits were false and therefore had
engaged in fraud for filing false non-
military affidavits in the six cases he
was prosecuting. The court fined the
attorney under the SCRA $1,000 in
each case.78

Process servers and marshals can
also be punished for assisting in fal-
sifying affidavits of nonmilitary
service. In In re Jacobs, the court
accepted a marshal’s resignation for,
among other things, filing false non-
military affidavits.79

These cases are just examples. If
anyone falsifies an affidavit of non-
military service, courts may impose
many forms of punishment, includ-
ing criminal penalties.80 Courts may
also hold perjurers in contempt,81

impose sanctions,82 award costs,83

grant attorney fees,84 and censure
attorneys for fraud.85

B. The Affidavit’s Requirements

A nonmilitary affidavit can be
signed only by certain persons and
must contain certain facts about the
investigator, the defendant/respon-
dent, and the investigation. 

According to a New York City
Civil Court directive, the investiga-
tion underlying the affidavit must be
performed and sworn to by: “a) The
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Plaintiff/Petitioner or his/her attor-
ney; b) Anyone requested to do so
by the Plaintiff/Petitioner or his/her
attorney; c) Anyone hired for that
purpose by the Plaintiff/Petitioner
or his/her attorney; [or] d) An
employee of the Plaintiff/Petitioner
or his/her attorney.”86

Under the SCRA and the
NYSSCRA, the affidavit must state
the investigator’s name and the
place, date, and approximate time
the investigation took place. The
plaintiff/petitioner must also include
in the affidavit the name of the per-
son with whom the affiant spoke as
well as that person’s relationship
with the defendant/respondent. The
plaintiff/petitioner must file an affi-
davit for every person against whom
the default judgment is sought based
on that person’s failure to answer a
summons and complaint or a peti-
tion and notice of petition. In a land-
lord-tenant action or proceeding, all
the premises’ occupants may be
included in one nonmilitary affi-
davit, so long as each occupant—
under-tenants included—is identi-
fied and so long as the plaintiff/
petitioner explains the basis for con-
tending that the occupants are not
servicemembers or dependents.87

Under the SSCRA, a plaintiff/
petitioner was required to use a non-
military affidavit only for tenants
named in the lease, regardless of
whether anyone else lived in the
premises. Under the revised SCRA,
an affidavit is required for all occu-
pants, regardless of whether the
landlord knows who all the occu-
pants are. In the past, most landlords
used fictitious names like “John Doe
or Jane Doe” when suing to evict
unknown occupants. Required now
is an affidavit of nonmilitary service,
not only for the lease’s primary ten-
ant, but for all the rental unit’s occu-
pants.88 If a “John Doe” or “Jane
Doe” is included in the caption, it
will be impossible to evict the occu-
pant because it is impossible to
determine whether an unknown
occupant is in the military.89 To evict

all the occupants, a landlord must
find out the names of all the occu-
pants in the rental premises and
name them in the court papers. It is
an affirmative obligation of each
landlord to know whether any occu-
pants, other than the principal ten-
ant, live in the rental home.90

The SCRA does not require that
a nonmilitary affidavit be notarized.
The SCRA permits a written but
unsworn “statement, declaration,
verification, or certificate, in writing,
subscribed and certified or declared
to be true under penalty of per-
jury”91 to take the place of a nota-
rized affidavit. The SCRA has no
need for a notarization requirement;
it contains criminal penalties up to
one-year imprisonment and a fine
for knowingly violating the SCRA’s
nonmilitary-affidavit provisions.92

The NYSSCRA is silent about
whether nonmilitary affidavits must
be notarized, but the custom is to
notarize nonmilitary affidavits sub-
mitted to the New York City Civil
Court.

C. The Investigation’s
Sufficiency

An extensive investigation must
usually be completed to determine
the defendant/respondent’s military
or dependency status. The affidavit
must include facts supporting the
plaintiff/petitioner’s beliefs that
show to the court’s satisfaction that a
respondent/defendant is not in
active military service or, in New
York, dependent on someone serving
actively.

Case law prescribes the factors
to determine whether the informa-
tion in a nonmilitary affidavit is suf-
ficient. Calling the occupant’s apart-
ment, asking whether the person on
the telephone is the occupant, and
finding out whether that person is in
the military or dependent on some-
one in the military is sufficient to
determine the defendant/respon-
dent’s military status.93 It is also suf-
ficient to determine nonmilitary sta-
tus if the occupant told someone like

an identified neighbor, relative, or
superintendent that the occupant is
not in the military or dependent on
anyone in the military.94

Also sufficient are allegations
that the affiant knows, or that an
identifiable person stated, that the
occupant is elderly (if people of the
occupant’s age are beyond military
age to serve in the military), physi-
cally incapacitated (if the incapacity
is such that the defendant/respon-
dent would not be allowed to serve
in the military), or receiving public
assistance.95 Although alleging that
an occupant is physically incapaci-
tated or receiving public assistance
raises the problem that the occu-
pant’s status might have changed or
that the occupant might have lied,
these statements are reliable because
they can be verified.

An affidavit cannot, however, be
based on conclusions, or statements
without underlying factual sup-
port.96 A statement that to the affi-
ant’s “best information and belief”
the occupant is not in the military
may not, without providing the
foundation for that belief, support a
default judgment.97

Some facts are insufficient as a
matter of law, such as statements
that the investigator went to the
occupant’s apartment five times and
never saw the occupant,98 that the
person to whom the investigator
spoke was not in military uniform,99

or that the occupant is between the
ages of 40 and 50.100

D. If Military Status Cannot Be
Determined 

When the occupant’s military
status cannot be determined from a
nonmilitary affidavit, the court may
require, as a condition before enter-
ing a default judgment, that the
plaintiff/petitioner file a bond to
indemnify the defaulting party from
damages. The SCRA and NYSSCRA
give courts the discretion to require a
bond to protect an occupant if the
plaintiff/petitioner turns out to be
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wrong about the occupant’s military
status and if the default judgment
will harm the occupant.101 The bond
remains in effect until the occupant-
defendant/respondent’s time to
appeal expires.102

If an occupant’s military status
cannot be determined after an inves-
tigation, a plaintiff/petitioner can
ask the court to dispense with the
nonmilitary-affidavit requirement.103

Courts have the discretion to waive
nonmilitary affidavits if presented
with satisfactory proof that an occu-
pant is not an active servicemember.

A plaintiff/petitioner unable to
determine whether an occupant is in
the military can contact the military.
The U.S. government created the
Defense Manpower Data Center
(DMDC) to collect and maintain the
Department of Defense’s records
about individuals’ military status.
An investigator can write to the
DMDC and, with an occupant’s
name, social security number, and
date of birth, get a letter that reveals
the occupant’s military status.104 The
DMDC will not include whether
anyone is dependent on someone in
the military. But if an occupant
depends on a servicemember, the
dependent—unlike a member who
may not leave a military post—can
appear and inform the court of that
status. The DMDC is a reliable
source of information of an occu-
pant’s military status and may be
sufficient by itself to constitute a
proper investigation to dispense
with a nonmilitary affidavit.105 A
landlord can also research a defen-
dant/respondent’s military status on
the DMDC Web site at https://
www.dmdc.osd.mil/scra/owa/
home. In addition to a DMDC
search, a plaintiff/petitioner can con-
tact each individual branch of the
armed services to inquire about an
occupant’s military status.106

Tivoli Associates v. Foskey pro-
vides one unsuccessful example of a
plaintiff/petitioner’s request to
waive a nonmilitary affidavit. In
Tivoli, a petitioner-landlord sought a

default judgment in a summary non-
payment proceeding against the
respondent-tenant and requested
that the court waive the military
investigation and the Federal and
New York Acts’ nonmilitary-affidavit
requirements.107 The petitioner-land-
lord asked the court to accept the
process server’s affidavit in lieu of a
nonmilitary affidavit. The process
server’s affidavit stated only that he
attempted to serve the respondent
twice in person and that the respon-
dent was not at home on either occa-
sion. The process server’s affidavit
did not note any additional inquiry
into the respondent’s military status.
The court held that this investigation
was insufficient to determine
whether the respondent was in the
military. Thus, the court could not
justify waiving the nonmilitary affi-
davit and denied the petitioner’s
request for a default judgment.

V. Court-Appointed Attorney
If the defendant/respondent’s

military status is unknown, the
court, under both the SCRA and the
NYSSCRA, may appoint an attorney
for the member.108 Neither Act pro-
vides the amount of compensation to
which a court-appointed attorney is
entitled. Resort is made to the case
law, none of which is from New
York. In Dorsey v. McClain, a Mary-
land divorce proceeding, the court
used a family law statute to deter-
mine the amount of attorney fees.109

In In re Ehlke’s Estate, a 1947 Wiscon-
sin case, the court held that $75 paid
out of the member’s share of his sis-
ter’s estate was “reasonable compen-
sation” for the work the appointed
attorney performed.110

If the court fails to appoint an
attorney for the member, then the
default judgment or decree the court
enters against the member is void-
able. If the member is in the United
States and is available to appear but
intentionally defaults, the court will
not appoint an attorney for the mem-
ber. If a member intentionally
defaults, neither the SCRA nor the
NYSSCRA applies.111 Nor will a

court appoint an attorney for a mem-
ber’s dependents. Nothing prevents
a dependent from appearing in
court. 

The SCRA prohibits entering a
default judgment against a defen-
dant/respondent whose military sta-
tus is unknown until after the court
appoints an attorney to protect the
litigant’s interests.112 The court-
appointed attorney’s job is to protect
the member’s rights.113 If the attor-
ney cannot locate the member, the
attorney may assert any rights the
member has under the SCRA but
may not waive the members’ defens-
es or bind the member in any way.114

The role of the court-appointed
attorney includes first finding out—
if possible—where the defendant/
respondent is and the defendant/
respondent’s status; second, contact-
ing the defendant/respondent to
advise the defendant/respondent
that a default judgment might be
entered; and third, if necessary, ask-
ing the court to stay the proceed-
ing.115

VI. Court-Ordered Stays
The SCRA and NYSSCRA are

intended to protect servicemembers’
civil rights while they serve on active
duty. To do so, both the SCRA and
NYSSCRA allow, and sometimes
mandate, courts to stay—that is,
adjourn or postpone—actions or pro-
ceedings in which the member is a
litigant. If the defendant/respondent
is not a necessary party to the action,
the court may proceed against any
co-defendant/respondent in the
action or proceeding without the
member’s presence.116 Moreover, a
stay is meant to last only until the
members can return to protect their
interest adequately.

A court will not stay in every
instance. For example, a court will
not stay an action or proceeding if
the member-defendant/respondent
has no defense in a nonpayment case
and the nonpayment occurred before
the member entered active duty.117
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Nor will the court stay a case if the
member could have obtained leave
but chose not to do so. The Act is
intended to protect servicemembers,
not grant them immunity from civil
suit.118

The SCRA and the NYSSCRA
each has two stay provisions. One
stay provision applies to all actions
and proceedings except eviction pro-
ceedings; the other applies to evic-
tion actions and proceedings only.
The following explores when courts
can grant stays under the SCRA and
the NYSSCRA and considers their
stay provisions generally and for
eviction cases.

A. Requesting SCRA and
NYSSCRA Stays

The NYSSCRA does not contain
a provision detailing the procedure
to request a stay. The SCRA’s proce-
dure therefore governs. Before the
SCRA was promulgated, a split of
authority existed about which side—
plaintiffs/petitioners or defendants/
respondents—had the burden of
proof to show whether military
service materially affected the mem-
ber’s ability to appear.119 The SCRA
resolves that split. It places the bur-
den of proof on the member and
explains what showing a member
must make.

Under the SCRA, a servicemem-
ber’s request for a stay will be grant-
ed if: (1) the member explains why
current military duty materially
affects an ability to appear; (2) the
member gives the court a date by
which the member can appear; and
(3) the member’s commanding offi-
cer states that the member’s duties
preclude appearing and that the
member is not authorized for leave
at the time of the hearing.120 No
specified format exists to inform the
court of the requirements, but letters
to the court from both the member
and the member’s commanding offi-
cer will suffice.

The SCRA requires the court to
determine whether the member and
the member’s commanding officer

provide sufficient factual informa-
tion to ascertain whether the mem-
ber’s military status materially
affects an ability to appear.121 The
best guidance about whether the
facts underlying a defendant/
respondent’s application for a stay
are sufficient is case law, which
holds that the SCRA must be liberal-
ly construed to protect a member in
active duty and an active duty mem-
ber’s dependents.122

The court in Turchiano v. Jay Dee
Transportation made it clear that ser-
vicemembers may not abuse the
NYSSCRA’s generous stay provi-
sions.123 In Turchiano, a member was
a defendant in an automobile acci-
dent case. The trial court granted a
stay under the NYSSCRA after find-
ing that the member’s military
service materially affected his ability
to appear. The plaintiff moved to
restore the action to the calendar
almost six years after the stay was
granted, but the trial judge denied
the motion. The Appellate Division
reversed, finding that the defendant-
member produced insufficient evi-
dence to show that his military serv-
ice continued to affect his ability to
appear. The Appellate Division
found that the NYSSCRA does not
give members blanket immunity
from suit. The Appellate Division
restored the action to the trial calen-
dar pending more recent affidavits124

from the member and his command-
ing officer that his military service
materially affected his ability to
appear.

B. Stays Under the SCRA

1. General SCRA Stays 

Under the SCRA, courts must
stay an action or proceeding if the
servicemember-defendant/respon-
dent’s ability to defend is “materially
affected” by active military serv-
ice.125 To grant a stay, the court must
find that (1) the member is on active
duty or has been relieved of active
duty within 90 days of the requested
stay, (2) the military service material-
ly affects the member’s ability to
defend the action, and (3) the mem-

ber had notice of the pending action
or proceeding.126 Courts consider
several factors to determine whether
a member’s military service materi-
ally affects an ability to appear. They
include the member’s accrued leave,
the means of communication avail-
able between the member and the
court, and member’s efforts to obtain
leave.127 If a member intentionally
defaults, then the military duty did
not materially affect any ability to
appear, and the court will deny a
stay.128

The court has the discretion to
decide how long the stay should last.
Once a court finds that the service-
member is entitled to a stay, the stay
may not be less than 90 days.129 If a
stay is appropriate, the court will
typically stay the action or proceed-
ing until the member can appear—
that is, when the member ceases to
be unable to appear because of active
military duty.

Under the SSCRA and the SCRA,
courts have the discretion to deny a
servicemember’s request to stay the
action or proceeding. The court
should ascertain whether the evi-
dence shows that the defendant/
respondent’s military service sub-
stantially affects an ability to ap-
pear.130 When a member’s applica-
tion was denied under the SSCRA,
some courts considered the applica-
tion an appearance and therefore a
waiver of some SSCRA protec-
tions.131 Under the SCRA, a mem-
ber’s request for a stay is not an
appearance or a waiver of any rights
or defenses.132

2. SCRA Eviction Stays

The SCRA offers special protec-
tion for servicemembers and their
dependents threatened by an action
or proceeding for not paying rent.
The SCRA’s eviction provision
applies to all premises used primari-
ly as a residence for which the
monthly rent is $2,400 or less.133 But
the 2003 SCRA revisions mirror the
rise in housing costs in this country
in the last 60 years. Starting in 2004,
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and continuing annually, the rent
amount will increase each year to
reflect inflation.134 To determine the
rent increase amount the SCRA evic-
tion-stay provision covers, the SCRA
is indexed to the Consumer Price
Index (CPI). Each year, the base rent
increases by the percentage change
by which the CPI for November of
the preceding calendar year exceeds
the November 1984 CPI.135 Once the
November CPI is published, the
amount of the new increase must be
calculated and published within 60
days.136 In 2004, the SCRA covered
servicemembers and their depend-
ents whose monthly rent for their
residence was $2,465 or less.137 The
2006 rent increase will be based on
the difference between the Novem-
ber 2005 CPI and the November 1984
CPI.

If a member’s rent is less than
the current $2,465 base and the
member cannot pay the agreed upon
rent because of active military serv-
ice, the court may either (1) stay the
proceeding for 90 days, or shorter or
longer in the interests of justice, or
(2) adjust lease obligations to pre-
serve the litigants’ interests.138 Of
critical importance, the SCRA evic-
tion-stay provision empowers a
court to adjust a residential lease—
such as by lowering the rent amount
or by creating a payment plan for the
member or the member’s depend-
ent—in addition to staying the pro-
ceeding. Thus, a court may ignore
RPAPL rent deposit laws and grant a
motion to stay the execution of a
warrant of eviction to benefit a mem-
ber or dependent who defaults in a
stipulation or trial judgment that
gave a landlord a final judgment. A
court may even modify a lease at the
warrant phase. In exercising its dis-
cretion, a court may garnish the
member’s military salary to pay
some percentage of the member’s
salary directly to the landlord.139

The SCRA offers no specialized
protection in summary holdover
proceedings or plenary ejectment
actions. But the SCRA’s broad lan-
guage—it applies to “any judicial or

administrative proceeding com-
menced in any court or agency in
any jurisdiction subject to this
Act”140—encompasses holdover pro-
ceedings and ejectment actions.

C. Stays Under the NYSSCRA

1. General NYSSCRA Stays 

The NYSSCRA, like the SCRA,
contains a general stay provision.
Courts may grant a stay when a ser-
vicemember is a party to an action or
proceeding and is either in active
military service or has been out of
active military service for 60 days or
less.141 A stay can be granted only
when a member’s active duty service
materially affects an ability to appear
and prosecute or defend the case.142

Under the NYSSCRA, as under the
SCRA, courts have the discretion to
determine how long the action or
proceeding should be stayed.
According to the NYSSCRA, courts
may stay the action or proceeding
“for the period of military service
and three months thereafter or any
part of such period.”143

The language of the NYSSCRA’s
stay provision is similar to that of
the SSCRA, the former Federal Act,
but servicemembers are given more
generous stay protections under the
SCRA than under the SSCRA or the
NYSSCRA.144 The NYSSCRA allows
a member to request a stay while on
active duty or 60 days after the
member leaves active duty; the
SCRA allows a member to request a
stay while on active duty or 90 days
after leaving active duty.145 Addi-
tionally, judges have the discretion
under the NYSSCRA to stay an
action or proceeding for up to three
months after a member’s military
service is supposed to conclude.146

The SCRA, on the other hand, leaves
the duration of the stay to the
judge’s discretion, so long as the stay
lasts at least 90 days.147

2. NYSSCRA Eviction Stays

Like the SCRA, the NYSSCRA
contains a provision that applies
only to nonpayment proceedings.
The nonpayment stay provision

applies to “any premises occupied
chiefly for dwelling purposes” by
either the servicemember or the
member’s dependents148 but only
when a member’s military service
materially affects an ability to pay
rent.149 This provision is especially
pertinent for reserve and National
Guard members, who must leave
their private sector jobs and perhaps
take a pay cut when called to active
duty. If the court finds that active
military service materially affects the
member’s ability to pay rent, the
court may stay the proceeding for up
to three months from the time the
judge grants the stay.150

The NYSSCRA’s specialized sec-
tion for nonpayment actions and
proceedings does not apply to hold-
over proceedings or ejectment act-
ions.151 The question is whether the
NYSSCRA’s general stay provision,
discussed above, protects service-
members in holdovers and eject-
ments. 

Although one opinion assumes
without deciding that the Acts cover
holdovers,152 the only on-point pub-
lished New York case law, London v.
O’Connell and Bronson v. Chamberlain,
holds that the NYSSCRA does not
apply to holdovers.153 But neither
London nor Bronson has precedential
value. 

First, both London and Bronson
are decades-old Municipal Court
cases that discussed the issue in
dictum. The dictum in London was
the court’s statement that even
though neither the SSCRA nor the
NYSSCRA covers holdovers, the ten-
ant would lose even if the Acts
applied to holdovers. The dictum in
Bronson was that the court men-
tioned the NYSSCRA’s inapplicabili-
ty to holdovers as but one ground
among many in ruling for the land-
lord. 

Second, both Bronson and London
ignore relevant portions of the
SSCRA (now the SCRA) and the
NYSSCRA. Bronson and London cor-
rectly held that NYSSCRA § 309
applies to nonpayment proceedings
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only. Relying on Bronson and London,
other leading authorities also state
correctly that NYSSCRA § 309
applies only to nonpayment pro-
ceedings.154 Bronson and London
erred, however, in not applying
NYSSCRA § 304—NYSSCRA’s gen-
eral stay provision—to holdover pro-
ceedings. 

Third, both Bronson and London
predate the passage of the SCRA,
which applies “to any judicial or
administrative proceeding com-
menced . . . in any jurisdiction sub-
ject to this Act.”155

Thus, the NYSSCRA by its own
terms, or through the SCRA’s evic-
tion stay provision, applies to non-
payment actions and proceedings
and to holdover proceedings and
ejectment actions. 

Other commentators agree that
the NYSSCRA applies to holdovers.
For example, one commentator—this
author’s predecessor in New York
County’s Military Part—has opined
that “provisions in the New York Act
apply to holdover proceedings per-
mitting the judge in his or her discre-
tion to stay the proceeding, if it
appears that the respondent’s ability
to defend the action is materially
affected as a result of his or her mili-
tary service.”156

Additionally, a member may
invoke CPLR 2201 in moving to stay
both nonpayments and holdovers or
ejectments. CPLR 2201 allows a court
to stay an action or proceeding
“upon such terms as may be just.” In
Mirisoloff v. Monroe, a servicemember
moved for a stay under both CPLR
2201 and the SCRA.157 Although the
Appellate Division denied the
motion because the member had not
provided facts to support his stay
application, the court considered
CPLR 2201 with the SCRA.158

D. Additional SCRA and
NYSSCRA Stays

1. Additional SCRA Stays

If the court’s initial stay is insuf-
ficient, the servicemember may

apply for an additional stay if mili-
tary duties continue to affect materi-
ally any ability to appear.159 The
member must give the court updat-
ed information of the kind the mem-
ber was required to provide to
obtain the initial stay: a letter from
the member and the member’s com-
manding officer stating how the mil-
itary duty materially affects the abili-
ty to appear and a date by which the
member can appear.160 If the court
finds that the member’s military
duty no longer materially affects an
ability to appear, the court will deny
the additional stay. If the court
denies the additional stay, the court
must appoint counsel for the mem-
ber.161

2. Additional NYSSCRA Stays

The NYSSCRA specifies no pro-
cedure to apply for an additional
stay. By implication, therefore, the
NYSSCRA defers to the SCRA’s pro-
visions when an additional stay is
requested. An action or proceeding
stayed under the NYSSCRA is taken
off the trial calendar and placed on
the military suspense calendar until
the member can appear.162 The plain-
tiff/petitioner may thereafter apply
to move the case from the military
suspense calendar to the trial calen-
dar.163 At that point, the member
must once again meet the SCRA’s
requirements to show continued
unavailability by reason of military
service. That is, the member and the
member’s commanding officer must
explain in a letter or other communi-
cation why military duty prevents
the member from appearing and
provide a date by which the member
will appear.164 If the court is satisfied
that military service still materially
affects the member’s ability to
appear, then the court may grant an
additional NYSSCRA stay.165

VII. Added Protections for
Servicemembers 

Under the SCRA, servicemem-
bers or members’ dependents may
unilaterally terminate a lease signed
before the member entered active

duty.166 The SCRA’s lease termina-
tion provision covers residential,
professional, business, and agricul-
tural leases, as well as leases for
“similar purpose[s].”167 The SCRA
also allows members and their
dependents to terminate without
financial repercussions leases
entered into while on active duty if
the member later receives orders for
a permanent change of station or
deployment for 90 days or more.168

The lease termination provision
allows members and their depend-
ents to terminate leases that become
untenable because of active duty
service.

The SCRA requires that service-
members give a landlord notice
before breaking a lease.169 For a
month-to-month tenancy, once the
member gives the landlord notice
the lease will terminate 30 days after
the date of the next payment is
owed.170 For other lease agreements,
the lease will terminate on the last
day of the month following the
month notice is given.171 The mem-
ber must give the landlord a copy of
the transfer or deployment order
along with a termination notice.172

Only members may terminate leases.
Dependents are protected from
financial repercussions if a member
terminates a lease, but they have no
authority unilaterally to terminate a
lease.173

The SCRA applies not only to
actions and proceedings about rental
housing but also to mortgage pay-
ments, if the foreclosure action was
filed within the member’s period of
active military or within 90 days
after.174 When servicemembers
default on their mortgage payments
because of financial hardship, a court
may grant them a stay or modify
their obligations if they can show
that military service materially
affects their ability to make mort-
gage payments.175 Courts have com-
plete discretion to determine the
length of the stay and to adjust the
member’s mortgage payment obliga-
tions to preserve all the parties’
interests.176
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The SCRA also helps indebted
servicemembers. The SCRA reduces
the interest on any debt a member
has to six percent for the member’s
entire active military service.177 This
provision applies to any debt,
including credit card and mortgage
debts.178 The SCRA forgives any
interest over six percent.179 To take
advantage of this protection, a mem-
ber must give the creditor written
notice and a copy of the military
orders at any time during the mem-
ber’s military service but not later
than 180 days after release from
service.180

VIII. When Defaults Are
Wrongly Entered Against
Servicemembers

The 2003 SCRA defines the term
“judgment” as “any judgment,
decree, order, or ruling, final or tem-
porary.”181 Servicemembers can set
aside judgments in more circum-
stances than under the 1940 SSCRA,
which did not define “judgment.”182

If a servicemember did not
receive notice of an action or pro-
ceeding and a default judgment is
entered while the member is on
active duty, the member may seek to
open the default judgment to defend
on the merits. The motion must be
made when the member completes
active military service or within 60
days after.183 In addition to proving
that the default judgment was
entered while the member was on
active duty, the member must prove
that the member was unable to
defend because of active military
service and that the member has a
meritorious defense to the claim or
“some part of it.”184

If one servicemember-defen-
dant/respondent can prove the fac-
tors required to open a default judg-
ment, the court must then open the
default against all the member-
defendants/respondents in the
case.185

Opening a default judgment will
not impair a bona fide purchaser’s

right or title acquired under that
judgment.186 Instead, the court might
try to compensate the member who
lost land because of a wrongly
entered default judgment. The court
can order the seller of the land to
indemnify the defendant for the
amount the defendant would have
received for the land.

IX. Tolling Statutes of
Limitation

The SCRA tolls the statute of
limitations during military service
for both service member-
plaintiffs/petitioners and defen-
dants/respondents.187 The SCRA
does not, however, affect time peri-
ods within a suit, such as the time
period to dismiss for failure to prose-
cute.188 Nor need plaintiffs/petition-
ers wait until the member’s last day
of active service to bring an action or
proceeding if they can effect proper
service before the member is
released from military service.189

Once active military service is
proven, tolling is automatic for the
duration of service, and members
need not show that their active mili-
tary service prejudiced their ability
to prosecute or defend an action or
proceeding.190 Thus, the United
States Supreme Court held in Conroy
v. Aniskoff that “[a] member of the
Armed Services [need not] show that
his military service prejudiced his
ability to redeem title to property
before he can qualify for the statuto-
ry suspension of time.”191

X. Waiver
Servicemembers may waive their

rights under both the Federal and
New York Acts.192 The waiver must
be in writing and executed after the
member began a tour of active
duty.193 The waiver can occur any
time after the member enters active
duty, even after the member
defaults. If the plaintiff/petitioner
submits a written statement in which
a member waived SCRA protection,
a court may enter a default judg-
ment.194

The SCRA provides that any
waiver of rights be in a separate doc-
ument and in 12-point type.195 A
member who wishes to waive the
right to break a residential lease
must therefore sign a waiver form
separate from the lease itself. A
waiver of one SCRA provision does
not, moreover, waive the member’s
rights to all SCRA protections.196

Congress sought to reduce the possi-
bility that members might waive
SCRA rights unknowingly.197

XI. Conclusion
Those who protect us all need

protection themselves. Enshrining
that doctrine, Congress enacted the
SCRA and the New York Legislature
enacted the NYSSCRA to defend ser-
vicemembers and their dependents
from civil liability while they serve
our country. Taken together, the
SCRA and the NYSSCRA give due
process to members on active duty
in the United States and around the
globe. If both Acts are applied prop-
erly, members will not return from
service to find unexpectedly that a
landlord has secured an eviction,
that a bank has foreclosed on proper-
ty, or that a creditor has won a
money judgment. Cherished must be
the principle that members of the
United States armed forces will not
come home to find themselves or
their loved ones homeless.
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