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● can a researcher download this database 
& analyze the articles?

● can a teacher scan these articles & post 
them in Moodle for their students?

● can the library copy VHS tapes for archival 
purposes or to stream to classes?

? ? ? ? ?     (c)     ? ? ? ? 



why do academics care about 
copyright?

● faculty & researchers are creators & 
owners of copyrights

● users of others' material in teaching
● users of others' material in research / 

publications
● librarians manage & access content

● changes in copyright law and publishing 
have turned academic copyright into an 
impediment to research and teaching



why do universities care about 
copyright?

● pay to create the copyrighted works: 
○ (a) costs of supporting the researcher; 
○ (b) support the researchers for peer review; 
○ (c) page charges

● pay again to access the copyrighted works 
they paid to create:
○ journal subscriptions
○ licensing : document delivery & e-reserves & 

permissions for re-use for teaching or replicating
● subsidizing profits for publishers



“It's one of those life skills now, right? When you graduate from 
high school or college, you should know how to read a map, you 
should know how to use GPS, you should know a little bit about 
copyright. If you are somebody who is going to be in a field 
where you will encounter copyrighted 

Maria Pallante, Register of Copyrights, Ars Technica, July 13, 2011, http:
//arstechnica.com/tech-policy/news/2011/07/new-register-of-copyrights-unfortunately-i-start-
with-enforcement.ars

materials all the time, you should know 
more. If you're going to be an artist or 
musician and you're getting a red-hot 
degree in the performing arts, you 
should know a lot. And I don't think 
that's quite the case—I don't think it's 
been built into curricula.”



part 2: you use copyrights.

is it fair use?



copyright controls some rights...

... but not all rights.  Rights not controlled by 
copyright include:
● numerous specific statutory exceptions
● "de minimis" uses
● uses of non-copyrighted aspects (facts)
● first sale
● fair uses
● licensed uses [e.g., Creative Commons; 

library licensed; requested permission]



Bion Smalley, American Libraries, May 1977

"What is 'fair use'?"



what is fair use?

"A legislatively sanctioned element of 'gut 
instinct' lies at the core of every fair use 
determination." Julie Cohen, 1995

17 USC 107: "the factors to be considered 
shall include" ... 
* purpose /character * nature of the work
* amount taken * effect on market



purpose or character of the use

● transformative in 
character?

● transformative 
purpose?

● non-profit 
educational? 
(multiple copies for 
classroom use)

● substitutive

● commercial

more fair less fair



purpose or character of the use

● transformative in character? or substitutive?
● transformative purpose? or commercial?



nature of the copyrighted work

● factual?

● published?
● not commercially 

available at a 
reasonable price?

● creative (fictional, 
artistic)

● unpublished? * [not 
dispositive]

● commercially 
available?

more fair less fair



amount & substantiality taken

● only as much 
needed?

● a small portion?

● a portion that 
doesn't substitute?

● more than 
needed?

● the whole thing?

● the heart of the 
work?

more fair less fair



effect on the market

● does not substitute 
in the market?

● does not substitute 
for a derivative 
market?

● no licenses 
available

● substitutes in the 
market?

● substitutes for a 
derivative market?

● licenses available 
(reasonable $$)

more fair less fair



other factors to consider

● public benefit? 
● benefits purposes 

of copyright?
● good faith? 
● clean hands?
● attribution?

● no public benefit

● bad faith
● unclean hands
● no attribution

more fair less fair



add it up?

"Fair Use Visualizer" based on Field v. Google, Benedict.com



weigh it?

LQ 2012



Barton Beebe, “An Empirical Study of U.S. Copyright Fair Use Opinions, 1978-2005”, 156 
Pennsylvania Law Review 549 (2008)



● fair use is vague
● vagueness accompanied by high 

damages & risk lead to fear, uncertainty & 
doubt ("FUD")

● FUD leads to permissions culture
● permissions culture leads to

○ $$$
○ erosion of fair use

remedies?

fear, uncertainty & doubt



● is it possible to reduce risk of litigation to 
zero?  NO

● weigh litigation risk against mission risk
● get-out-of-jail free cards in education
● reduce risk through use of fair use and best 

practices

risk assessment



● sovereign immunity (state-institutions)
● section 504(c)(2)  - good faith "fair use" 

defense; damages shall be remitted (nonprofit 
educational institutions, libraries, archives)

● section 108(f) - 
unsupervised 
copying 
equipment 
(libraries & 
archives)

get-out-of-jail-free cards



... discipline-specific guidance:
         "Best Practices in Fair Use"

● Media Studies Publishing
● Teaching for Film & Media Educators
● Media Literacy Education
● Scholarly Research in Communication
● Documentary Filmmakers
● Music Scholarship
● Dance-Related Materials
● Poetry
● Visual Resources Association
● Story Arts
● User-Generated Video
● Academic & Research Libraries



Timothy Vollmer, http://www.flickr.
com/photos/sixteenmilesofstring/2596569134/



the year of academic litigation 
(2012)

● Authors Guild v. HathiTrust
● Cambridge Univ. Press v. Becker (Georgia 

State Univ. ereserves)
● AIME v. UCLA (videostreaming)



● case-by-case assessment
● academic use is an automatic plus
● academic works are an automatic plus
● no licenses available?  no economic harm
● quantities?  no classroom guidelines but 

use your own guidelines

upshot? only 5 / 100 claims were infringing, 
and attorney's fees were awarded to GSU

GSU e-reserves case: 
Cambridge Univ. Press v. Becker



● indexing for search and text analysis is fair 
use

● providing copies for disabled patrons is 
fair use

● replacement copies for libraries is fair use

"I cannot imagine a definition of fair use that 
does not include the transformative uses 
made ... [and would] terminate this invaluable 
contribution to the progress of science and 
cultivation of the arts" 

Authors Guild v. HathiTrust



the year of academic litigation. 2.0

● Authors Guild v. HathiTrust
● Cambridge Univ. Press v. Becker (Georgia 

State Univ. ereserves)
● AIME v. UCLA (videostreaming)

2013
● replays of GSU & HathiTrust
● AIME v. UCLA - settled
● Kirtsaeng v. Wiley (first sale vs. import) !!!
● Authors Guild v. Google (BookSearch)
● ReDigi (electronic first sale)
● Copyright Office "next Great Copyright Act"?



more information on fair & lawful uses 
in teaching & research

● UMass Scholarly Communication website
http://library.umass.edu/sc/

● UMass Library eReserves, http://ereserves.library.umass.
edu/

● Center for Social Media, Best Practices in Fair Use http:
//centerforsocialmedia.org/fair-use/best-practices

● Kenneth Crews, TEACH Act (distance ed) http://copyright.
columbia.edu/copyright/special-topics/distance-education/

● Copyright Office, DMCA Exemptions,  http://www.
copyright.gov/1201/

● STM Guidelines, http://stm-assoc.org/permissions-
guidelines/ 



part 3: you own copyrights.

now what?



you own copyrights! (lots of 
them)

● any "original work of authorship"

● "fixed in any tangible medium of expression"
○ what does that mean ? 

● you don't have to register or print (c) on the 
document (although it's helpful)

● the (c) extends 70 years after your death!



"fixed in any tangible medium of 
expression"

● …. what does that mean?
○ research articles
○ monographs

○ papers
○ photographs
○ unpublished manuscript
○ letters
○ emails
○ slide decks
○ scribbled notes on post-its
○ doodle



assigning your copyright

● When you assign your copyright to a 
journal, you no longer own the copyright to 
your article.  You are now a legal stranger 
to your article* and may have to ask 
permission from the journal to reprint it, 
distribute it, or adapt it.

● Does the journal need you to assign your 
copyright to them to print it?  NO.  

* in most circumstances



why do universities care about 
copyright?

● pay to create the copyrighted works: 
○ (a) costs of supporting the researcher; 
○ (b) support the researchers for peer review; 
○ (c) page charges

● pay again to access the copyrighted works 
they paid to create:
○ journal subscriptions
○ licensing : document delivery & e-reserves & 

permissions for re-use for teaching or replicating
● subsidizing profits for publishers



Scholarly Publishing, Today



subsidizing (for-profit) publishers

● consolidation of scholarly journals into for-
profit publisher's portfolios; consolidation 
of publishers into larger media 
corporations
○ e.g., Elsevier, 2010: 37% profit margin 

● serials budgets swallowing monograph 
budgets, leading to decline of University & 
scholarly presses



crisis in scholarly communication

● “publish or perish” > 
more jrnls

● “profit or perish” > more 
$$$

● more users & more uses
● University bottom line: 

Pay, pay, pay, pay 
(research, publication, 
subscription, re-use)



alternatives to assignment

● You can license some rights.  
○ Publisher may only need non-exclusive rights

■ First publication; credit; rights to re-print.
○ Open Access ("OA") publications
○ Creative Commons licensing

■ CC-BY guarantees attribution



Creative Commons



alternatives to assignment

● You can assign your copyright but retain 
some rights.  
○ SPARC Addendum (attach it to your author 

agreement!)
○ YOU KEEP -- Rights to re-distribute (classroom 

use? faculty requests, include in other works), 
self-archive, archive in your institutional archive, 
adapt / translate



SPARC Author Addendum



open access facilitates 
scholarship!

● greater distribution without journal fees
○ developing nations, less wealthy institutions, 

students & teachers, practitioners, the public
● improved citation indexes / h-index
● less hassle -- no permission requests & 

transactions for routine uses
● helps research & university budgets

○ cost of research... page charges... subscriptions... 
peer review... other uses



UMass ScholarWorks



self-archiving

● Increasingly author agreements facilitate 
self-archiving on author websites or 
institutional repositories.

● If not, ASK. (SPARC et al)

If we don't provide faculty options, then:
● #PDFtribute for Aaron Swartz
● #ICanHazPDF (twitter hashtag)



federal government

● NIH Open Access Mandate - new 
enforcement mechanisms

● NIH Data Management plans

2013
● FASTR Act (Fair Access 

to Science & Technology 
Research Act)

● White House Directive on Open Access



White House Directive on OA

● Feb. 22, 2013
● Agencies w/ > $100M 

research budgets: 
NSF, Ed, EPA, NASA, 
USDA, HHS, 
Commerce, Interior, 
Defense, Energy, 
Trans, DHS, Ag, 
State, Smithsonian; 
NEH? others?

● 12-month embargo



more information

● UMass ScholarWorks, http://scholarworks.umass.
edu

● AAAS, Authorship Rights Report,  http://www.
aaas.org/spp/sfrl/projects/epub/

● US Copyright Office, http://copyright.gov/ 
● Create Change, http://createchange.org/
● Creative Commons,  http://creativecommons.org/
● SPARC, http://arl.org/sparc/



more information

● lquilter @ library.umass.edu
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