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I, INTRODUCTION

Parties adjudicate their differences before numerous bodies, including
judges, juries, administrative agencies, and arbitrators. One of the most
fundamental requirements of due process is that the adjudicators be free
from bias.'

Much bias, however, is not overt. Rather, it results from the way in
which our brains operate. Every object is unique in a variety of ways. Yet
human beings cannot process an infinite variety of diverse characteristics.
Consequently, we classify objects into categories which enable us to
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1. See, e.g., Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 821-25 (1986) (holding that a
justice of the Alabama Supreme Court violated an insurance company’s due process rights
when he sat on a case which established precedent very favorable to the justice’s two
pending lawsuits against other insurance companies); Ward v. Vill. of Monroeville, 409
U.S. 57 (1972) (holding that trial of an alleged traffic offender before the mayor of the
municipality in which the alleged offense occurred violated the defendant’s due process
rights where the mayor was responsible for municipal finances and traffic fines provided a
substantial portion of municipal revenues).
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process and interpret data? We then perceive members of the same
category as being similar to each other and members of different categories
as being different from each other.?

We categorize people for similar reasons and in similar manners as we
categorize objects, often stereotyping results. “[T]o cope in a complex and
demanding environment, people are ‘cognitive misers’ who economize by .

. categorization, ingroup preferences, stereotyping, and attribution bias.
These processes, sometimes characterized as ‘cognitive short-cuts,” occur
regardless of people’s feelings toward other groups or their desires to
protect or improve their own status.”* Thus, “stereotypes are unconscious
habits of thought that link personal attributes to group membership.
Stereotyping is an inevitable concomitant of categorization . . . N

People may be unaware of, and generally do not focus on, the fact that
they engage in stereotyping:  ascribing group-level expectations to
individual members of those groups.’ Indeed, stereotyping occurs among
people whose beliefs are relatively free of bias or prejudice.” Stereotypes,
however, “bias[] in predictable ways the perception, interpretation,
encoding, retention, and recall of information about other pe:ople:.”8

Researchers have identified two types of stereotypes: (1) descriptive
stereotypes and (2) prescriptive stereotypes. Descriptive stereotypes
attribute characteristics to members of a- particular category or
classification. They can distort perception by leading the observer to

9. See Jerome S. Bruner, On Perceptual Readiness, 64 PSYCHOL. REev. 123, 123 (1957)
(discussing the use of certain attributes to differentiate inputs and place them into
categories).

3. See Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias
Approach to Discrimination and Equal Employment Opportunity, 47 STAN. L. Rev. 1161,
1175-77, 1188-89 (1995); Henri Tajfel & A. L. Wilkes, Classification and Quantitative
Judgement, 54 BRIT. J. PSYCHOL. 101, 101-14 (1963).

4. Barbara F. Reskin, The Proximate Causes of Employment Discrimination, 29
CONTEMP. SOC. 319, 321 (2000) (citation omitted) (footnote omitted).

5. Id. at322.

6. See Marilynn B. Brewer, When Stereotypes Lead to Stereotyping: The Use of
Stereotypes in Person Perception, in STEREOTYPES AND STEREOTYPING 254, 254 (C. Neil
Macrae et al., eds., 1996) (defining stereotyping).

254, 254 (C. Neil Macrae et al., eds., 1996) (defining stereotyping).

7. See William T. Bielby, Minimizing Workplace and Gender Bias, 29 CONTEMP. Soc.
120, 121-22 (2000) (stating that individuals relatively free of prejudice can be equally as
susceptible to stereotyping as those with animosity toward a particular group); Anthony G.
Greenwald & Linda Hamilton Krieger, Implicit Bias: Scientific Foundations, 94 CAL. L.
REvV. 945, 951 (2006) (“Implicit biases are especially intriguing, and also especially
problematic, because they can produce behavior that diverges from a person’s avowed or
endorsed beliefs or principles.”).

8. Krieger, supra note 3, at 1188; see also James L. Hilton & William von Hippel,
Stereotypes, 47 ANN. REv. PSYCHOL. 237, 237-71 (1996) (reviewing recent psychological
literature with emphasis on the cognitive and motivational factors behind stereotyping).
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attribute conduct by a particular member of a group to characteristics
presumed to be held by all members of that group.’” In contrast,
prescriptive stereotypes specify ways in which members of the group are
supposed to behave. They are often based on descriptive stereotypes and
establish norms against which observers evaluate group members’
conduct.'

The existence of such unconscious stereotyping has been known
among psychologists and sociologists for decades. Beginning with Linda
Hamilton Krieger’s path-breaking article in 1995," legal scholars have
focused primarily on the implications of such cognitive biases for the
substantive law of discrimination.” The business community has taken
notice as concerns over cognitive bias have been raised in large class action
discrimination lawsuits."

During the 1980s and 1990s, a large majority of state courts and
circuit courts of appeals established gender bias taskforces.'* Among other
things, some of the task forces were concerned with “unconscious
prejudice.””® Perhaps the most pernicious effects of such “unconscious
prejudice” arise when it affects the outcomes of cases. Gender or other
characteristics of litigants and witnesses should generally not affect the
outcome of a given case. Finders of fact should not overtly or
unconsciously evaluate a claimant’s claim or a respondent’s defense based
on the party’s race, gender, ethnicity, or other irrelevant characteristics.

This Article presents a study of whether irrelevant characteristics of a

9. See Reskin, supra note 4, at 322.

10. Id.

11. Kirieger, supra note 3.

12. See, e.g., Symposium on Behavioral Realism, 94 CAL. L. REv. 945 (2006); Samuel
R. Bagenstos, Implicit Bias, “Science,” and Antidiscrimination Law, 1 HARV. J.L. & PuB.
PoL’y 477, 479-80 (2007); Tristen K. Green, Discrimination in Workplace Dynamics:
Toward a Structural Account of Disparate Treatment Theory, 38 HARV. CR.-C.L. L. REv.
91, 99-100 (2003); Mark R. Poirier, Is Cognitive Bias at Work a Dangerous Condition on
Land, 7 Emp. RTS. & EMP. POL’Y J. 459, 466 (2003); Susan Sturm, Second Generation
Employment Discrimination: A Structural Approach, 101 CoLuM. L. REv. 458, 479-522
(2001); Amy L. Wax, Discrimination as Accident, 74 IND. L.J, 1129, 1138-1143 (1999); see
also Jerry Kang, Trojan Horses of Race, 118 HARv. L. REv. 1489, 1494-95 (2005)
(discussing the role of concerns with cognitive biases in broadcast licensing); Martin H.
Malin, Interference with the Right to Leave under the Family and Medical Leave Act, 7
Emp. RTs. & EMPp. PoL’Y J. 329, 368-73 (2003) (discussing implications of cognitive biases
in interpreting FMLA’s prohibition on employer interference with the right to leave).

13. See Roger Parloff, The War over Unconscious Bias, FORTUNE, Oct. 15, 2007, at 90.

14. For an excellent review, see Symposium: The Federal Courts, 32 U. RICH. L. REv,
603, 609-14 (1998).

15. Lynn Hecht Schafran, Will Inquiry Produce Action? Studying the Effects of Gender
in the Federal Courts, 32 U. RICH. L. REV. 615, 616 (1998) (quoting Justice Ruth Bader
Ginsburg’s foreword to the Report of the Special Committee on Gender of the D.C. Circuit
Task Force on Gender, Race and Ethnic Bias).
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grievant in an arbitration conducted pursuant to a collective bargaining
agreement affect the outcome of the grievance. In the study, we presented
members of the National Academy of Arbitrators with four grievances
involving the discipline or discharge of an employee where the event
triggering the discharge resulted from a conflict between the employee’s
work and family responsibilities.  We varied the grievant’s sex and one
other characteristic of the case in an effort to determine whether implicit
biases affect the outcome of the case. Does a man fare better on the same
facts than a woman? Does a married parent fare better than a single
parent? Do conflicts over childcare receive a more favorable response
from arbitrators than conflicts over eldercare?

Part 11 of this Article discusses the role of labor arbitrators in
adjudicating disputes over the interpretation and application of collective
bargaining agreements and their evolving role as adjudicators of disputes
arising under the public law. Part III presents the study’s methodology and
results. Part IV offers some tentative implications for adjudicators
generally based on the study’s results.

II. 'WHY STUDY LABOR ARBITRATORS?

At first glance, labor arbitrators appear to be a relatively small and
specialized group of adjudicators. They are selected jointly by unions and
employers to resolve disputes arising under the collective bargaining
agreement (CBA) which governs the employer’s employees. It is rare that
a CBA does not have a grievance and arbitration procedure.

A grievance is a claim by an employee or union that the employer
breached the CBA.'® For example, an employee who believes that he or
she was disciplined or discharged in violation of a contractual requirement
of just cause may file a grievance raising the claim. The grievance
procedure specifies a number of steps through which the grievance is
discussed at successively higher levels within the union’s and employer’s
hierarchies. When the grievance is discussed at the highest level of the
procedure and no agreement resolving the grievance is reached, the union
may demand arbitration. The CBA typically provides that the parties will
jointly select the arbitrator and that the arbitrator’s award will be final and
binding on ali parties involved.

Although parties have the ability to sue to enforce CBAs,"”

such

16. Some CBAs also provide for employers to file grievances alleging that the union
breached the contract.

17. See 29 U.S.C. § 185 (2000) (“Suits for violation of contracts between an employer
and a labor organization . . . may be brought in any district court of the United States having
jurisdiction of the parties . . . .”); Groves v. Ring Screw Works, 498 U.S. 168, 172 (1990)



2008] COGNITIVE BIAS AND ADJUDICATION 179

lawsuits are usually impractical because of the time and expense involved.
In the absence of a grievance and arbitration procedure, a union is far more
likely to resort to a strike or lesser job action than to attempt to enforce the
CBA. Thus, traditionally, labor arbitration was regarded more as a
substitute for workplace strife than for litigation." The Supreme Court has
referred to the employer’s agreement to abide by the grievance and
arbitration procedure as the quid pro quo for the union’s agreement not to
strike during the term of the CBA,"” and Professor David Feller has
suggested that the no-strike clause and the grievance and arbitration
procedure are the true essence of the typical CBA.*

At the heart of the labor arbitration system is the parties’ mutual
selection of the arbitrator. Because of such mutual selection, the Supreme
Court views labor arbitrators as “indispensable agencies in a continuous
collective bargaining process.”' According to the Court, the collective
bargaining agreement “is more than a contract; it is a generalized code to
govern a myriad of cases which the draftsman [of the written collective
bargaining agreement] cannot wholly anticipate.”” The arbitrator is called
upon to help resolve those disputes that the parties either did not wholly
anticipate, or for other reasons have decided to resolve through arbitration.
“Arbitration is the means of solving the unforeseeable by molding a system
of private law for all the problems which may arise and [] provid[ing] for
their solution in a way which will generally accord with the variant needs
and desires of the parties.””

Thus, according to the Court, “[t]he labor arbitrator is usually chosen
because of the parties’ confidence in his knowledge of the common law of
the shop and their trust in his personal judgment to bring to bear
considerations which are not expressed in the contract as criteria for
judgment.”™ The parties have bargained for the arbitrator to “bring his
informed judgment to bear in order to reach a fair solution of a problem.””

Therefore, the arbitrator is selected by and accountable to the parties.
The parties’ expectations, as perceived by the arbitrator, are the primary

(holding that federal law provides a remedy for breach of a collective bargaining
agreement).

18. See United Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574,
578 (1960).

19. Boys Markets, Inc. v. Retail Clerks Union Local 770, 398 U.S. 235, 248 (1970).

20. David Feller, 4 General Theory of the Collective Bargaining Agreement, 61 CAL L.
Rev. 663 (1973).

21, United Steelworkers of Am. v. Enter. Wheel & Car Corp., 363 U.S. 593, 596
(1960).

22. Warrior & Gulf, 363 U.S. at 578.

23. Id. at 581.

24, Id. at 582.

25. Enter. Wheel, 363 U.S. at 597.
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quality and quantity of additional information about a target'’ have all
been found to moderate the extent to which stereotyping based on social
category membership occurs. The present results point to the importance
of using more complex research designs to study adjudicator decision-
making and, more generally, of taking a more nuanced approach to
understanding when and how attributes of the decision-maker may produce
biased decisions.

166. Monica Biemat, Toward a Broader View of Social Stereotyping, 58 AM.
PsycHOLOGIST 1019, 1020-24(1993).

167. Ziva Kunda & Paul Thagard, Forming Impressions from Stereotypes, Traits, and
Behaviors: A Parallel-Constraint- Satisfaction Theory, 103 PSYCHOL. REV. 284, 289-91
(1996).
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APPENDIX

Case vignettes (with italicized font indicating variations across
conditions).

Case One:

Grievant was a male/female police officer for a mid-sized municipality
who was called in early on emergency overtime. Grievant was called at
11:00 a.m. and ordered to report at noon. Grievant’s usual start time was 8§
p.m. Grievant refused the order because she/he did not have childcare
available (grievant was a married parent of a two-year-old; his wife/her
husband was unavailable to care for the child/a single parent of a two-year
old). Grievant made several phone calls to neighbors, friends, and his/her
regular childcare provider trying to find childcare but was unable to do so.
Grievant called the supervisor and explained the situation and the
supervisor ordered Aim/her to report at noon. Grievant continued to look
for childcare and finally reached his/her regular childcare provider who
said she could arrive at Grievant’s home by 5:45 p.m. Grievant reported at
6 p.m. She/He was suspended for insubordination.

Case Two:

Grievant was the primary caregiver for his/her chronically ill elderly
parent/was a single mother/father of two children, ages three and five, who
worked the 3:00 - 11:20 p.m. shift at a hospital. Mandatory overtime
rotated among all employees. Grievant knew when his/her name reached
the top of the rotation list but did not know when she/he would be asked for
overtime. There was no discernable pattern to when the employer required
overtime. Determination of the need for overtime, usually a second eight
hour shift, was made late in the shift and Grievant was unable to obtain
substitute care for his/her parent/child on such short notice. Grievant
explained the situation to his/her supervisor who replied, “You know the
system. You’ll just have to find a way to cover it.” Grievant refused to
work the overtime and was reprimanded. Grievant attempted to find
individuals who could be available to watch kis/her parent/his/her children
overnight on very short notice but was unsuccessful. His/Her regular
caregiver/sitter told him/her she could not stay beyond 1:00 a.m. unless she
had two weeks’ notice. Grievant advised Ais/her supervisor who repeated
that Grievant would have to find a way to fulfill zis/her job responsibilities.
Grievant refused the mandatory overtime a second time and was
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suspended. When Grievant refused a third time, the employer fired
him/her.

Case Three:

Contract requires Employer to equalize overtime, both voluntary
and mandatory. Employer must offer overtime on a voluntary basis to
employees beginning with those who worked the least amount of overtime;
if no one volunteers, Employer may force overtime on employees with the
least amount of overtime and the least amount of seniority. Grievant had
the least amount of overtime and the least amount of seniority and she/he
was ordered to extend his/her shift by four hours. She/He refused because
{she/he had made a commitment to help his/her disabled neighbor move
into a nursing home that evening. For the past four years, Grievant had
cared for his/her neighbor who had no Jamily members living nearby.
Finally, Grievant persuaded the neighbor’s two children to move their
Jather to a nursing home but the children agreed to do so only if Grievant
would oversee the move. Because of the nursing home’s requirements, the
move had to be arranged three weeks in advance and if it did not take place
on the scheduled day, it could not be rescheduled Jor another month.})/
{his/her 10-year old daughter was performing in a dance recital that
evening at her school. This performance was very important to the child
and Grievant had promised to attend, 4 Grievant explained the situation to
his/her supervisor and offered to work the next time overtime was required.
The supervisor replied, “The contract requires you to work overtime now.”
Grievant refused. Employer forced the next person on the overtime list and
suspended Grievant for insubordination.

Case Four:

The employer’s attendance control plan assessed occurrence points for
tardiness, early departure, unexcused absence and failure to call in when
absent or late. After accruing four points, an employee received a verbal
warning. After six points, the employee received a written warning. After
eight points, the employee received a one-day suspension and a final
warning. After ten points, the employee was subject to discharge. When
an employee reached ten points, a meeting was convened between the
employee and a union representative to discuss whether the employee
would be discharged. In most cases, the employer discharged the
employee. However, in two cases, the employees admitted at the meeting
that their absences resulted from alcohol abuse and that they were at their
wits’ end and needed help. In each case, the employer referred the
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employee to the Employee Assistance Program (EAP) and agreed that if
the employee completed the EAP and complied with all the after-care
requirements of the EAP counselor, the employee would be reinstated
without back pay on a last chance basis.

The female/male Grievant, whose job tenure was comparable to that of
the two employees discussed above, accumulated ten points, largely for
tardiness. Grievant had a child/cared for a parent who developed a severe
case of Hepatitis. The child’s/parent’s condition deteriorated necessitating
hospitalization and eventually a donor liver was located and the
child/parent received a liver transplant. The child/parent was hospitalized
for two months and Grievant was granted and used FMLA leave for the
entire period. Grievant continued to use FMLA leave to assist her/his
child/parent. Upon exhausting her/his twelve weeks of FMLA leave,
Grievant returned to work.

Grievant began accumulating attendance points within a few weeks of
returning to work. When she/he accumulated ten points, the employer
called a meeting with Grievant and a union representative. At the meeting,
Grievant indicated that his/her record of tardiness was due to his/her
having to care for Ais/her chronically ill child/parent. Grievant related that
his/her child/parent would suffer relapse attacks with no prior warning and
Grievant would rush the child/parent to the emergency room and be up
most of the night. Grievant’s shift began at 6:00 a.m. and, on a sufficient
number of occasions, Grievant was unable to get to work on time or to
come to work at all after being awake most of the night. Grievant always
called in when she/he was going to be absent or tardy. Grievant said that
she/he did not know what to do and asked for help with the situation. The
union asked the employer to investigate what resources might be available
to assist Grievant but the employer decided to terminate his/her
employment. The employer rejected the union’s suggestion that Grievant’s
situation was comparable to that of the employees with alcohol problems
who were not discharged.





