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Best Interests of the Child 
Remain Paramount in Proceedings 

To Terminate Parental Rights
BY ANNE CRICK AND GERALD LEBOVITS

Except for going to jail, nothing interferes with per-
sonal liberty more than terminating a parent’s
right to a child. New York Social Services Law

(hereinafter “SSL”) § 384-b safeguards parents’ due
process rights, but its focus is on children’s best inter-
ests. As SSL § 384-b(1)(a) provides, “the health and
safety of children is of paramount importance.” 

The law of terminating parental rights includes re-
cent statutory changes to SSL § 384-b and their applica-
tion in current case law, as well as the interaction of
termination proceedings with abuse and neglect pro-
ceedings under Article 10 of the Family Court Act (here-
inafter “FCA”).

The Decision to File
A petition to terminate parental rights (hereinafter

“TPR”) is filed on behalf of a foster child by a foster care
agency to place the child in the agency’s care and cus-
tody, thus freeing the child for adoption. The agency
may have determined independently that the child’s
best interests would be served by freeing the child for
adoption, or it may be under a court order to file or be
compelled to file by statutory deadlines. 

The Adoption and Safe Families Act (hereinafter
“ASFA”), enacted federally in 19971 and implemented in
New York in 1999,2 is designed to achieve permanence
for children who have been in foster care for extensive
periods of time. ASFA encourages agencies to expedite
children’s departure from foster care by returning them
to rehabilitated parents or by freeing them for adop-
tion.3 To this end, ASFA requires yearly permanency
hearings for every child in foster care so that Family
Court can monitor the agency’s service plan and assess
whether the agency and the parent are actively working
toward reunifying parent and child.4 If the court finds
that the permanency goal of reunification is not in the
child’s best interests, it may order the agency to file a
TPR petition.5

Statutory deadlines may also require an agency to file
a TPR petition. ASFA created new deadlines by which
an agency must file a TPR petition. The deadlines pre-
vent children from languishing in foster care if the

agency’s diligent efforts fail to permit the safe reunifica-
tion of parent and child. The agency must file if the child
has been in foster care for 15 of the last 22 months; six
months if Family Court previously entered an abandon-
ment finding in an FCA Article 10 neglect case; or a year
if the parent was convicted of a crime connoting severe
or repeated abuse.6 The agency need not file if the child
is with a relative in kinship foster care or direct parental
placement; the agency did not diligently offer the parent
rehabilitative services; or the agency has a documented,
compelling reason not to file, as when the permanency
goal is not adoption or the child is over 14 and will not
consent to adoption.7

ASFA’s critics were concerned that the new deadlines
would cause parental rights to be terminated unneces-
sarily or precipitously.8 Sometimes 15 months is too
short for a parent to be rehabilitated. In other cases, the
parent has consistently visited and maintained a parent-
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child bond with an older child that the agency is loath to
break permanently—even if the agency knows that the
child cannot be returned to the parent safely. The TPR
deadlines can help break this stalemate and assist in
safely returning the child home.

Parents who have been less than diligent about par-
ticipating in rehabilitative services receive a wake-up
call when a TPR is filed. With the time it takes to con-
clude a TPR, a respondent-parent can demonstrate at
disposition rehabilitation achieved while the TPR is
pending. In these cases, if reunification with the parent
is in the child’s best interests, the judge can suspend
judgment, imposing condi-
tions the parent must fulfill
so that the child’s perma-
nency is achieved quickly. 

Filing the Petition:
How, What, Who?

TPR petitions are filed by
the child’s foster care agency.
In New York City, if the Ad-
ministration for Children’s
Services (hereinafter “ACS”)
placed the child directly into
a foster home, ACS is the
“foster care agency” and will file the TPR. A relative
who has care and custody of the child may also file a
TPR petition. If the agency has failed to comply with
ASFA’s deadlines or a court order to file the TPR by a
certain deadline, the child’s foster parent or the child’s
law guardian may file the TPR on the court’s direction.9

One petition must be filed for each child, who must
be under 18 when the petition is filed. Mothers and all
legal and putative fathers must be named as respon-
dents. Surrogate Court and Family Court have concur-
rent, original jurisdiction when both parents die or
abandon the child. Family Court has exclusive original
jurisdiction over all other cases.10

The foster care agency must attempt personal service
on the parents. If that fails, the court may allow substi-
tuted service.11 If the agency does not know where the
parent is, the court may authorize publication notice if
the agency submits an affidavit documenting its diligent
efforts to find the parent.12

Notice must also be served on those who fit the statu-
tory definition of “notice fathers,” fathers of out-of-wed-
lock children who have no parental rights that must be
terminated before adoption but who are entitled to re-
ceive a TPR petition.13 Notice fathers may offer evidence
about the child’s best interests. In permanent-neglect
cases they may participate only at disposition.14 Al-
though a notice father’s rights need not be terminated,
an agency that has a cause of action against a notice fa-

ther should name him as a respondent rather than risk a
later challenge to adoption.

The court will assign a law guardian for the child. In
New York City, the law guardian will, absent a conflict
of interest, be a staff attorney from The Legal Aid Soci-
ety, Juvenile Rights Division. In counties that have no
Legal Aid Society, the child’s law guardian will be se-
lected from the local assigned-counsel roster. The court
makes every effort to assign the child the same law
guardian who has been representing the child in the un-
derlying neglect or abuse case and in the yearly perma-
nency hearings.15

If one or more of the re-
spondent-parents cannot af-
ford counsel, the court will
appoint one. But respondent-
parents do not enjoy continu-
ity of counsel. At the close of
disposition of the neglect or
abuse case, the respondent-
parent’s attorney is dis-
charged. Every year, when
the agency petitions to ex-
tend the child’s placement in
care, the respondent must

again request legal representation. Recognizing the
need for continuity, many judges will ask the original at-
torney to pick the case back up, but the attorney need
not do so. And it is during these years that the parent is
in most need of a zealous advocate to ensure that the
agency is doing all it should to reunite parent and
child.16 By the time the TPR is filed, it may be too late for
the attorney who is handling the TPR to affect the out-
come of the case.

Diligent Efforts: To Plead or Not to Plead?
A cause of action that includes the agency’s diligent

efforts to reunite parent and child must be pled in detail,
specifying efforts and time periods of the efforts.17 In-
stead of pleading diligent efforts, the agency may assert
that efforts should be excused as contrary to the child’s
best interests or that efforts have been previously ex-
cused by court order pursuant to FCA § 1039-b. 

If the agency asserts in its TPR petition that diligent
efforts should be excused as against the child’s best in-
terests, then the agency must prove this element at the
TPR fact-finding hearing. For example, if the parent is
abusive during visits, or if visits traumatize the child,
the agency may be excused from attempting to
strengthen the parent-child bond through visitation.18

An agency’s diligent efforts, however, include not only
facilitating visitation but also providing rehabilitative
services. Respondent-parents should argue that the
agency cannot show how working to rehabilitate the
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parent contravenes the child’s best interests. Even if par-
ent-child contact would harm the child, the respondent
should argue, parent-caseworker contact would not be
harmful. The respondent can further argue that if the
agency had provided better rehabilitative services, per-
haps visitation would have ceased being contrary to the
child’s best interests. These arguments explain why it is
difficult to excuse diligent efforts when a TPR is filed. 

Alternatively, the agency may assert that diligent ef-
forts need not be pled because Family Court previously
excused them under FCA § 1039-b. The petitioner in an
Article 10 neglect or abuse case may file an FCA § 1039-b
motion to excuse “reasonable” efforts to reunite parent
and child. This motion may be filed any time after the
neglect or abuse case is filed. A motion under FCA
§ 1039-b will be granted if the agency shows that the
parent repeatedly or severely abused the child; that the
parent was convicted of killing another child of the par-
ent or attempting or conspiring to kill or soliciting the
murder of the subject child or another child of the par-
ent; that the parent was convicted of assault causing se-
rious physical injury to the child or another child of the
parent; or that a prior TPR ended the parent’s rights to
another child. 

If the agency’s motion is based on a prior TPR, the
parent can defend by proving that parental reunification
is in the subject child’s best interests, that reasonable ef-
forts will promote the child’s health, and that reasonable
efforts to rehabilitate the parent will likely succeed.

Some have suggested that the standard of proof at a
hearing under FCA § 1039-b should be clear and con-
vincing evidence, because a finding to excuse reason-
able efforts may someday be used in a TPR proceeding,
which must be proven to that standard.19 However, FCA
§ 1039-b is contained in FCA Article 10, which requires
only a fair preponderance of the evidence.20

An FCA § 1039-b motion may be filed any time after
the neglect or abuse case is filed. The question therefore
arises whether an agency may use the motion retroac-
tively to excuse its past obligation to make efforts. In
Marino S., the most thoroughly reasoned case on point,
Family Court held that a motion under FCA § 1039-b
may be filed when the TPR is filed and may work
retroactively to excuse unmade agency efforts.21 The
Marino S. court accepted the filing of an FCA § 1039-b
motion but noted its redundancy with the court’s ability
to excuse diligent efforts in the fact-finding stage of the
TPR.22 The Appellate Division put the question to rest in
Fernando V. by holding that an FCA § 1039-b motion may
be filed concurrently with a TPR. The Fernando V. court
went further by holding that terminating a parent’s
rights to a sibling excused lack of efforts to the subject
child, although in that case all the TPRs were filed con-
currently.23

In any event, the agency should file an FCA § 1039-b
motion as soon as possible because the court need not
grant the motion retroactively. The better practice in
planning for a child’s future is to get advance permis-
sion not to make reasonable efforts rather than to seek
forgiveness later. 

Choosing and Defending a Cause of Action
The four causes of action for terminating parental

rights are abandonment, permanent neglect, parental
mental illness or retardation, and severe or repeated
abuse. By far the most common is permanent neglect,
which covers most circumstances, including many en-
compassed by other causes of action.

Abandonment In an abandonment action, the
agency must prove that the parent failed to maintain
contact with the child and the agency for six months.24

The agency must prove that the parent intended to
forgo parental rights and obligations by failing to visit
and communicate with the child or agency though able
to do so.25 The parent’s subjective intent is irrelevant.26

An action may be based on parental actions even if the
parent intends to maintain parental rights.27

Unlike a permanent-neglect action, discussed below,
the agency need not prove in an abandonment case that
it tried to reunite parent and child, even if the agency
can contact the parent.28 Similarly, the agency need not
prove that it tried to find a parent whose location is un-
known.29

The ability to visit is presumed. If the agency proves
lack of contact, the burden falls to the parent to prove in-
ability to contact.30 Ability to contact is presumed even
if the parent is incarcerated or in another state. A jailed
parent must maintain contact with the agency and
child.31 The parent’s claim of not knowing the child’s lo-
cation is no defense absent proof the parent has made
every effort to find the child.32 A parent may prove an
inability to visit and communicate by showing physical
or financial inability or that the agency prevented or dis-
couraged communication. If so, an abandonment action
will fail. But insubstantial or sporadic contact will not
defeat a finding of abandonment.33

The six-month period must immediately precede the
petition’s filing. If a parent fails to maintain contact with
the child and agency for six months or longer, and the
agency is planning to file a TPR petition based on aban-
donment, the parent can defeat the TPR by one mean-
ingful contact with the child the day before filing. But if
the child has been in care for a year, a TPR may still lie
in permanent neglect.

Permanent Neglect For a permanent-neglect action
to succeed, the agency must prove that the parent ne-
glected the child for 12 consecutive months the child
was in foster care. These 12 months can be for any year

Journal |  May 2001 43



the child was in care, not necessarily the year before the
TPR is filed.34 Thus, if a parent neglects a child the first
year the child is in care but then works with the agency,
the agency may still file a TPR if the child’s best interests
are served by adoption, perhaps because the child has
bonded with the foster parent.

For the year of permanent neglect, the agency must
prove that the parent failed to plan for the child’s de-
parture from foster care to a stable home or failed to
maintain contact substantially and continuously or re-
peatedly with the child, although physically and finan-
cially able to do so. A parent’s success in one of those
two areas will not substitute for a lack in the other. A
permanent-neglect case will succeed if the parent failed
either to plan with the agency or to visit the child. The
parent must maintain consistent and meaningful con-
tact with the child. Sporadic or brief visits will not de-
feat a permanent-neglect action.35

A parent must work with the agency to plan for the
child’s departure from foster care. A parent may do so
by arranging for the child to be discharged to a fit and
willing relative. Generally, however, a parent is ex-
pected to plan for the child’s future by cooperating with
agency referrals for rehabilitative services so that the
child may be returned home to the parent safely. The
parent must participate in the services earnestly. As the
Third Department has held, “Token participation in the
program offered by the agency, without ameliorating
the condition that led to the removal of the child from
the parents’ home, will not preclude a finding of failure
to plan.”36

The agency must prove that it diligently tried to
strengthen the parent-child relationship. The agency
must keep the parent informed of the child’s well-being,
offer services to resolve what caused the child to be in
foster care, include the parent in planning for the child’s
departure from foster care, and arrange for parent-child
visitation.37 Because a permanent-neglect finding may
lie in the parent’s failure to visit the child or to plan for
the child’s departure from foster care, the agency must
prove diligent efforts appropriate to the allegation
against the parent. If the allegation is that the parent
failed to plan, the agency must prove that it diligently
encouraged the parent to plan. If the allegation is that
the parent failed to visit the child, the agency must
prove that it diligently encouraged visitation.

The agency’s efforts are excused if Family Court pre-
viously granted a motion to excuse reasonable efforts
under FCA § 1039-b. Diligent efforts are also excused
if the agency shows at the TPR phase that these
efforts would have been detrimental to the child’s best
interests.

Incarceration does not excuse a parent’s failure to
plan or the agency’s failure to make reasonable efforts.38

The incarcerated parent must provide a feasible plan for
the child’s discharge from foster care. The agency must
take the incarceration into account in formulating the
service plan and arranging visitation. But agency efforts
are excused if incarcerated parents fail more than once
to cooperate in planning or visiting.39

Diligent efforts are further excused if the parent fails
to apprise the agency of the parent’s whereabouts for six
months.40 If the agency does not know where the parent
is, the agency cannot provide services or arrange visita-
tion. This exception applies if the parent has contact
with the child but not the agency, a circumstance seen
most often in kinship foster-care cases when the parent
visits the child in the relative’s home and the neglect lies
in failing to plan with the agency for the child’s return.

The permanent-neglect cause of action is the most
commonly used of the four causes of action. If a cause of
action can be found in permanent neglect and another
cause of action, permanent neglect is often easier to
prove. Permanent neglect can be proved if the parent re-
fuses to acknowledge severe or repeated abuse. A par-
ent’s failure to acknowledge severe or repeated abuse
prevents meaningful rehabilitation and the child from
being returned to the parent safely.41 Similarly, if a men-
tally ill parent would be capable of caring for a child if
compliant with medication but has a history of non-
compliance, the agency may file on both mental illness
and permanent neglect grounds. 

Severe or Repeated Abuse For a TPR based on se-
vere or repeated abuse, the agency must prove that the
child has been in foster care for 12 months immediately
before the petition is filed.42 If Family Court enters an
order pursuant to FCA § 1039-b that reasonable efforts
are not necessary, the agency may file a TPR based on
severe abuse immediately, but fact finding may not
commence until after the child has been in care for one
year. Evidence of facts and circumstances up to the date
of the hearing are admissible.43

A finding of severe abuse under FCA Article 10 is ad-
missible and relevant in a TPR for severe abuse. Article
10 petitions alleging abuse must contain a notice that a
finding of severe or repeated abuse by clear and con-
vincing evidence could constitute a basis to terminate
parental rights in a subsequent proceeding under SSL
§ 384-b. An Article 10 order of fact finding that specifies
that the determination was made on clear and convinc-
ing evidence is conclusive in a TPR proceeding.44

To show severe abuse, the agency may prove that the
child was physically or sexually abused, that the parent
was convicted of killing or attempting to kill another
child in the parent’s care, or that the parent was con-
victed of assaulting the child or another child in the par-
ent’s care.45 For TPR cases arising from physical abuse,
the agency must show that the child has suffered serious
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physical injury because of the parent’s reckless or inten-
tional acts under circumstances evincing a depraved in-
difference to human life.46 For cases arising from sexual
abuse, the agency must show that the child was abused
because the parent committed or allowed to be commit-
ted a sexual felony on the child.47

For cases arising from killing or attempted murder,
the agency must show that the parent was convicted of
murder or manslaughter of another child of the parent
or attempted murder or manslaughter of the child, an-
other child of the parent, or another child for whose care
the parent was responsible,48 or of soliciting, conspiring
or facilitating the same.49 For cases arising from assault,
the agency must show that the parent was convicted of
committing or attempting to commit assault in the first
or second degree or aggravated assault against the
child, sibling or another child
for whose care the parent was
responsible.50

In all cases of severe
abuse, the agency must
demonstrate that it diligently
tried to rehabilitate the abu-
sive parent and strengthen
the parental relationship and
that these efforts were and
will likely be unsuccessful in
the foreseeable future. The
agency need not prove diligent efforts not in the child’s
best interests or if the court previously found under
FCA § 1039-b that diligent efforts are not required.

Proving repeated abuse is more difficult than proving
severe abuse. The agency must prove three elements to
establish repeated abuse: abuse of the subject child,
prior abuse of the subject child or another child in the
parent’s care, and the agency’s diligent efforts to reha-
bilitate the parent.51 The agency must prove by clear and
convincing evidence either the abuse of the subject child
or the prior abuse. The other instance may be shown by
a preponderance.52 A prior finding under Article 10 is
admissible, and a finding by clear and convincing evi-
dence is sufficient for the subject child’s abuse or the
prior abuse.53

The agency may demonstrate the first element, that
the subject child was abused, by demonstrating either
physical or sexual abuse. Physical abuse is shown by
proof that the parent caused the child physical injury
that created substantial risk of death, serious or pro-
tracted disfigurement, protracted impairment of physi-
cal or emotional health, or protracted loss or impair-
ment of a bodily organ.54 Sexual abuse is shown by
proof that the parent committed or knowingly allowed
a felony sex offense on the child.55

The second element, a prior incident of abuse, is es-
tablished by proof that within five years prior to the
TPR filing, the parent inflicted or allowed to be inflicted
physical abuse or a felony sex offense upon the subject
child or another child for whom the parent was respon-
sible. Alternatively, the agency may offer proof that
within five years prior to the TPR filing the parent was
convicted of a sexual felony against the subject child, a
sibling of the child or any other child for whom the par-
ent was responsible.56

As in an action for severe abuse, the agency must
prove that it made diligent efforts to rehabilitate the
parent and strengthen the parental relationship and
that these efforts were unsuccessful and are unlikely to
be successful in the foreseeable future. The agency
need not prove diligent efforts not in the child’s best

interests or if the court pre-
viously found that diligent
efforts are not required
under FCA § 1039-b.

Mental Illness or Retar-
dation The relevant period
of time for a cause of action
for parental mental illness or
retardation is prospective
rather than retrospective, as
is the case for the other
causes of action. The agency

must prove that the parent is “presently and for the
foreseeable future unable, by reason of mental illness or
mental retardation, to provide proper and adequate care
for a child.”57 The child must have been in care for a year
immediately before the petition is filed.

Mental illness is “an affliction with a mental disease
or mental condition which is manifested by a disorder
or disturbance in behavior, feeling, thinking or judg-
ment to such an extent that if such child were placed in
or returned to the custody of the parent, the child would
be in danger of becoming a neglected child.”58 Mental
retardation is “sub-average intellectual functioning . . .
with impairment in adaptive behavior to such an extent
that if such child were placed in or returned to the cus-
tody of the parent, the child would be in danger of be-
coming a neglected child.”59

For a mentally ill or retarded parent, the agency must
prove that the child would be in danger of neglect if left
in the parent’s care. Proof is not of parental fault or ac-
tual harm to the child but rather potential harm. Evi-
dence of past neglect of children in the parent’s care is
relevant but unnecessary.60

The judge must hear from a court-appointed psy-
chologist or psychiatrist and may receive other psychi-
atric, psychological or medical evidence from the
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agency or parent. If the parent cannot be examined, the
expert may testify from information that affords a rea-
sonable basis for expert opinion.61 The court may also
consider the child’s special needs to determine whether
a parent who suffers from mental illness or retardation
can meet those needs.62

Fact Finding, Dispositions and Permanency 
At the fact-finding hearing of a TPR, the foster care

agency must prove its cause of action by clear and con-
vincing evidence.63 Only competent, relevant and mate-
rial evidence is admissible, but privileged communica-
tions are admissible.64

All evidence of circumstances and events that oc-
curred after the child came into care and before the TPR
petition was filed is admissible. Only the petitioning
agency, the respondent-parents and the child’s attorney
may participate. The child’s attorney, the law guardian,
will advocate for the child’s subjective wishes unless the
child is too young to partici-
pate in planning the case. If
so, the law guardian will ad-
vocate for the child’s best
interests based on objective
criteria.

If the court finds that the
agency has failed to establish
its cause of action, the TPR
will be dismissed. If the court
enters a finding, it will pro-
ceed immediately to disposi-
tion or adjourn for a full dis-
positional hearing. At disposition, the only issue is
whether the child’s best interests will be served by being
freed for adoption.65 No presumption exists that the
child’s best interests are served by being returned to the
parents.66

If the TPR is for permanent neglect or severe or re-
peated abuse, there must be a full dispositional hearing.
Dispositional hearings are not required for TPRs based
on abandonment or mental illness or retardation.67 If
held, they are typically perfunctory and center not on
whether the parent’s rights should be terminated but on
the child’s best interests and the plan for effecting adop-
tion, especially if more than one adoptive resource has
come forward. 

Evidence at the dispositional hearing may include all
facts and circumstances up to the dispositional hearing.
At disposition, notice fathers, relatives and foster par-
ents may intervene.68 When the TPR is for permanent
neglect, the standard at disposition is preponderance.
All material and relevant evidence, including hearsay, is
admissible. When the TPR is for severe or repeated
abuse, the standard at disposition is clear and convinc-

ing. Only material, relevant and competent evidence is
admissible.69

At the close of the dispositional hearing, the court
may dismiss the petition, suspend judgment or termi-
nate parental rights. If the court terminates parental
rights, the court may commit the child to the custody of
the agency, the foster parent or a relative who already
has care and custody of the child. The court does not
have the discretion to commit the child to a nonparty’s
custody.70 The court usually commits the child to the
custody of the agency, which may then consent to the
child’s adoption. 

If the court suspends judgment, it is usually for six
months or a year. Judgment may be suspended when
the parent’s circumstances have changed since the TPR
was filed and the court finds that reunification with the
parent is possible in the near future and in the child’s
best interests. When that happens, it is most often be-
cause the child is with relatives and has maintained a

parental bond. A suspended
judgment will have condi-
tions the parent must fulfill.
If the parent fails to fulfill
these conditions, the agency
may move to vacate the
order and need only prove
the parent’s failure and, if ap-
plicable, the agency’s efforts
to provide rehabilitation. The
court may terminate parental
rights on proof to a prepon-
derance that the parent failed

to comply with the suspended judgment.71

Permanency hearings must be held yearly for every
child in foster care, starting a year after foster-care
placement.72 Hearings continue after the child has been
freed for adoption for every child not in a pre-adoptive
home and for every child in a pre-adoptive home for
whom no adoption petition is filed.73 The issues at post-
TPR permanency hearings are the appropriateness of
the service plan, the status of the adoption process, and
anything else about establishing permanency for the
child and promoting the child’s best interests.

Conclusion
TPR law is complex and important for parents, chil-

dren and the public. Although ASFA increased the num-
ber of TPR petitions, it did not increase the resources
necessary to achieve permanency, including funds for
rehabilitative services and decreased caseloads for case-
workers.74 Nor did ASFA provide for more lawyers and
judges to handle the increased number of TPR filings—
”[s]kyrocketing caseloads . . . not likely to diminish,”75

according to New York State Chief Judge Judith S. Kaye

46 Journal |  May 2001

In the end, the success or failure 
of achieving permanency 
for children rests not in statutory
amendments but in the daily
efforts of the caseworkers, 
parents, lawyers and judges.



and Chief Administrative Judge Jonathan Lippman, that
have led to further backlog in an already overloaded
system.76

In the end, the success or failure of achieving perma-
nency for children rests not in statutory amendments
but in the daily efforts of the caseworkers, parents,
lawyers and judges, all of whom must strive to seek the
best for children, who desperately deserve and need
safe and stable lives.
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