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The Supreme Court's Indian Problem

MATTHEW L.M. FLETCHER*

[These] matters [are] more likely to arouse the judicial libido-voting
rights, antidiscrimination laws, or environmental protection, to name
only a few ....

-Justice Scalia'

[T]he Supreme Court sort of makes it up as they go along.

-Judge Roger L. Wollman'

This constitutional system floats on a sea of public acceptance.

-Justice Breyer3

INTRODUCTION

What "arouse[s] the judicial libido"?4 Federalism? Race? The
environment? The exclusionary rule? How about federal Indian law?
How can that be? Who understands Indian law? Who wants to? Why
would the Supreme Court ever want to hear Indian law cases in a
discretionary docket? But they do-an average of two cases per year

5 6
since 1953 and on occasion as many as five cases in a single term, a

* Assistant Professor of Law, Michigan State University College of Law; J.D., University of

Michigan Law School. Enrolled Member, Grand Traverse Band of Ottawa and Chippewa Indians.

Chi-miigwetch to Todd Aagaard, Larry Cat6 Backer, Jeannine Bell, Kirsten Carlson, Kristen

Carpenter, Richard Delgado, Margareth Etienne, Zeke Fletcher, Kate Fort, Phil Frickey, Luis
Fuentes-Rohwer, Ian Gershengorn, Sam Hirsch, Brian Kalt, Riyaz Kanji, Sonia Katyal, John

Petoskey, Angela Riley, Wenona Singel, Joe Singer, Alex Skibine, and Kevin Washburn.
I. Zuni Pub. Sch. Dist. No. 89 v. U.S. Dep't of Educ., 127 S. Ct. 1534, 1556 (2007) (Scalia, J.,

dissenting).
2. Audio tape: Oral Argument, Prescott v. Little Six, Inc., 387 F.3d 753 (8th Cir. 2004) (comment

by Judge Wollman at 14:5) (available at http://www.ca8.uscourts.gov/oralargs/oaFrame.html (follow

the "Case Number" link, search for case number 03-3702).
3. Bob Egelko, Breyer: Public Support Key to Judiciary Future: Supreme Court Justice Uses

Historic Rulings as Examples, S.F. CHRON., Aug. 12, 2007, at B8 (quoting Justice Breyer).
4. Zuni Pub. Sch. Dist., 127 S. Ct. at 1556 (Scalia, J., dissenting).
5. See VANESSA A. BAIRD, ANSWERING THE CALL OF THE COURT: How JUSTICES AND LITIGANTS

SET THE SUPREME COURT AGENDA 105 (2007) (finding the mean number of cases heard per year by the
Supreme Court on Native American law within the issue of discrimination between 1953-2000 to be
1.9).

6. The 1997 Term, for example, featured five cases involving tribal interests. See Cass County v.
Leech Lake Band of Chippewa Indians, 524 U.S. 103 (1998); Kiowa Tribe v. Mfg. Techs., Inc., 523 U.S.
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proportion far higher than some other kinds of cases that attract Justice
Scalia's "judicial libido."

Judge Wollman's humorous and off-the-cuff remark during oral
argument in an Indian law case a few years back epitomizes an area of
law that is often confusing, unpredictable, and prone to obfuscation. But
it is here in federal Indian law where the rule of law championed by
members of the Supreme Court is under constant assault-and stands as
a harbinger of what may be coming in other areas that attract the judicial
or the academy's or mass media's attention. Perhaps one way to explain
what is going on is to imagine the Indian cases in a new way.

This Article asserts a new theory about why and how the Supreme
Court accepts and decides its Indian law docket: the Court identifies an
important constitutional concern embedded in a run-of-the-mill Indian
law certiorari petition, grants certiorari, and then applies its decision
making discretion to decide the "important" constitutional concern.
Once that portion of the Indian law case is decided, the Court decides
any remaining federal Indian law questions in order to reach a result
consistent with its decision on the important constitutional concern.
From the view of a national decision maker such as a Supreme Court
Justice, there is much more to a simple Indian law case than a dispute
between Indians, Indian tribes, and the non-Indian individuals,
governments, and entities that oppose them. There are questions of
equal protection, due process, federalism, jurisdiction, congressional and
executive power, and more. Indian law disputes often are mere vessels
for the Court to tackle larger questions; often these questions have little
to do with federal Indian law. And, since Indian law is not as grounded in
the Constitution as the other questions, it is more malleable; prone to
inconsistencies and unpredictability.

Perhaps as a result of this modern view of the law, federal Indian law
as practiced before the Supreme Court is in serious normative decline-
and most likely began to degenerate around the time of the ascension of
Chief Justice Rehnquist in 1986' and the concomitant trend toward
reducing the Supreme Court's docket.8 By "serious normative decline," I

751 (1998); Montana v. Crow Tribe of Indians, 523 U.S. 696 (1998); Alaska v. Native Viii. of Venetie
Tribal Gov't, 522 U.S. 520 (1998); South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998). The
2ooo Term featured five cases involving tribal interests as well. See Nevada v. Hicks, 533 U.S. 353
(2001); Idaho v. United States, 533 U.S. 262 (2001); Atkinson Trading Co. v. Shirley, 532 U.S. 645
(2OO); C & L Enters., Inc. v. Citizen Band Potawatomi Indian Tribe, 532 U.S. 411 (2001); Dep't of the
Interior v. Klamath Water Users Protective Ass'n, 532 U.S. 1 (2OOl).

7. See generally Ralph W. Johnson & Berrie Martinis, Chief Justice Rehnquist and the Indian
Cases, 16 PUB. LAND L. REV. 1, 7 (199I) ("Chief Justice Rehnquist has made it his policy to chip away
at the sovereignty of Indian nations. His policy contradicts not only the will of Congress, but also a
long line of Supreme Court decisions affirming inherent tribal sovereignty.").

8. See Frank B. Cross & Stefanie Lindquist, The Decisional Significance of the Chief Justice, 154
U. PA. L. REv. 1665, 1672 (2oo6); Kenneth W. Starr, The Supreme Court and Its Shrinking Docket: The

1Vol. 59:579
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mean a general reduction in Indian law cases decided on the basis of
established precedent, an increase in cases decided without a guiding
legal theory, and an increase in cases that appear to be decided on the
basis of the gut reaction of the Justices. As a corollary, much of the
federal Indian law understood as deriving from cases about Indians-
cases that explored and defined the rights and responsibilities of tribes
and individual Indians; cases that could not have existed but for some
unique legal characteristic that only the presence of a tribal interest
brought out-is not really about Indians, tribes, or Indian law. What
scholars and practitioners should do is look at federal Indian law as
though the cases have nothing to do with Indians or Indian tribes.
Federal Indian law as the modem Supreme Court reads and understands
it begins to make more sense that way.

This Article attempts a fresh look at the Court's Indian cases from
more of a "positive rather than normative analysis."9 This Article's goal
is to give "systematic attention to... implications for Supreme Court
decisionmaking" in the context of federal Indian law.'" The argument
begins with a description of two classic Indian law cases in Part I. These
cases represent a vital and dynamic part of Indian law-forming a part of
the core of the Indian law canon-but they can be read as something
other than an Indian law case. In fact, these cases, while decided in
reliance on Indian law principles, include separate, independent
reasons-related to constitutional or pragmatic policymaking-for the
outcome.

Part II introduces the current state of federal Indian law. The Court
makes decisions in the Indian law field not through reliance upon a rule
of law or even through much reliance on precedent, but instead with
reliance upon its view of the way things "ought to be," as Justice Scalia
once wrote in an internal memorandum." The Court's decisions now
reflect a "ruthless pragmatism" as a result of this view of Indian law. 2

Part III offers a fresh view of several of the Court's most important

Ghost of William Howard Taft, 90 MINN. L. REV. 1363, 1368-76 (2006) (documenting the Supreme
Court's shrinking docket); see also Linda Greenhouse, Case of the Dwindling Docket Mystifies the
Supreme Court, N.Y. TIMES, Dec. 7, 2006, at Ai (noting that in the October 2oo6 Term, the Court
decided only sixty-nine cases, the lowest number in over a half-century).

9. Richard A. Posner, The Supreme Court, 2o04 Term-Foreword: A Political Court, 119 HARV.
L. REV. 31,32 (2005).

1o. Neal Kumar Katyal, Comment: Hamdan v. Rumsfeld- The Legal Academy Goes to Practice,
120 HARV. L. REV. 65, 68 (2006). Professor Katyal's paper on the strategies and preparations for
litigating Hamdan v. Rumsfeld before the Supreme Court should be mandatory reading for tribal
attorneys without much experience in Supreme Court litigation.

iI. David H. Getches, Conquering the Cultural Frontier: The New Subjectivism of the Supreme
Court in Indian Law, 84 CAL. L. REV. 1573, 1575 (1996) (citing Memorandum from Justice Antonin
Scalia to Justice William J. Brennan, Jr. (Apr. 4, 1990)).

12. See Philip P. Frickey, (Native) American Exceptionalism in Federal Public Law, 119 HARV. L.
REV. 431, 436, 46o (2005).
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modern era Indian cases by placing the Court's Indian caseload in the
context of its larger trends. The most obvious trend is the severe decline
in the Court's docket. The decline in the caseload should mean that most
of the Court's Indian cases are decided in order to resolve a split in
authority in the lower and state courts. But those splits in authority
account for few cases. Other Indian law cases appear to reach the Court
because they raise or involve questions of important constitutional
concern for the Court. It is a possibility that the declining docket means
that the Court will hear fewer and fewer (if any) cases on their Indian
law-related merits, but instead choose Indian law cases because they
present an opportunity to opine on an important constitutional concern
outside of Indian law.

Part III also offers a new look at several important Indian law cases
from the last few decades, describing how these particular cases make
more sense if they are viewed not through a federal Indian law lens, but
from the point of the view of the Court and its big picture take on
constitutional law. Cases often considered core Indian law cases like
Morton v. Mancari,'3 Lyng v. Northwest Indian Cemetery Protective
Ass'n,"4 and Minnesota v. Mille Lacs Band of Chippewa Indians,'5 include
a powerful undercurrent of non-Indian law; an undercurrent that perhaps
included issues more salient to the Court's members than tribal
sovereignty or Indian rights.

Part IV recommends that observers of federal Indian law begin to
highlight the "important" constitutional questions that may arise in
future Indian law cases. This Article does not recommend abandoning
the quest for normative analyses and conclusions about Indian law, but
instead recommends incorporating a positive aspect to the analysis. Part
IV concludes by applying the template to several cases rising through the
federal court system that the Court may agree to hear in the coming
years. If nothing else, identification of the important constitutional
concerns involved in these cases will aid tribal advocates in predicting the
relative chances of success before the Court.

Where observers go wrong, this Article asserts, is by ignoring the
Supreme Court's broader agenda, an agenda driven by its receding
docket. This Article asserts that the Supreme Court grants petitions for
writ of certiorari not because the Court wants to decide tribal interests.
The Court does not care what happens in Indian Country. To assume the
Court does care is unwarranted; there is no evidence whatsoever to
suggest that the Court (as a whole) is invested in the concerns and issues
in Indian Country, which is as far from the minds of the elite legal

13- 417 U.S. 535 (1974).
14. 485 U.S. 439 (i988).
15. 526 U.S. 172 (1999).

[Vol. 59:579
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establishment as any issue can be.
What does interest the Court are constitutional questions of

congressional and executive power; broader federalism issues unrelated
to the place of Indian tribes in the federalism scheme; the legitimacy,
sanctity, and authority of federal courts; and larger issues related to race
and social issues. There is significant evidence to support these
assertions. 6 These areas are now the significant areas of constitutional
concern that attracts the Court's attention. The fact that these
constitutional concerns arise in Indian Country-both in modern times
and throughout the Court's history-often is accidental. But these issues
do appear to arise in Indian Country on a consistent basis. That federal
Indian law principles do not answer these broader questions is a
significant reason why the Court deviates from Indian law principles and
even appears to denigrate them. When tribal advocates recognize these
broader constitutional concerns in advance of a certiorari petition, the
advocacy before the Court on behalf of tribal interests will improve, as
will the win rate for tribal advocates.

To be fair to tribal advocates, in at least one recent case, counsel for
tribal interests did make an attempt to bring forth to the Court pragmatic
reasons outside the realm of federal Indian law justifying a decision in
favor of tribal interests.' 7 This attempt failed for explainable reasons, but
future litigants should use the strategy as a template in future cases.

I. A NEW THEORY OF SUPREME COURT INDIAN LAW DECISIONMAKING

Consider the following fact patterns:
A court of the State of Georgia convicts an Indian man of murder

and sentences him to death. The crime took place outside the jurisdiction
of the state-on an Indian reservation. The defendant appeals to federal
courts, seeking a writ of habeas corpus. The United States Supreme
Court grants the petition and issues an order staying the execution. The
State of Georgia then executes the man two days later.' 8 The Georgia
legislature then passes a resolution asserting that the United States
Supreme Court does not posses authority to review the decisions of
Georgia state courts. The Court then hears a second criminal case raising
concomitant issues relating to the Georgia legislature's repeated

I6. See, e.g., Lee Epstein, Interest Group Litigation During the Rehnquist Court Era, 9 J.L. & POL.
639, 663-65 (993); Thomas W. Merrill, The Making of the Second Rehnquist Court: A Preliminary
Analysis, 47 ST. Louis U. L.J. 569, 585-86 (2003) (providing evidence that the Court is interested in
other issues than the concerns of Indians).

17. See Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 105-1o (2005).

i8. Georgia v. Tassels, I Dud. 229, 229 (Ga. i830); TIM ALAN GARRISON, THE LEGAL IDEOLOGY OF

REMOVAL: THE SOUTHERN JUDICIARY AND THE SOVEREIGNTY OF NATIVE AMERICAN NATIONS III-15

(2002).
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attempts to nullify treaties and other federal law.'9

An Indian woman sues an Indian tribe in federal court seeking a
declaration that a tribal membership ordinance is a violation of the equal
protection clause of the Indian Civil Rights Act.2" The Supreme Court
grants certiorari.'

The previous fact patterns are simplified versions of two
foundational federal Indian law cases. With the exception of the first part
of the first fact pattern (a case made moot by the state), the parties to the
cases argued and briefed the cases as though they were Indian law cases.
Scholars who have critiqued and analyzed the cases have treated them as
Indian law cases and they appear in prominent fashion in the two major
casebooks on federal Indian law." These two cases are classic cases that
form a part of the backbone of federal Indian law.

But it could be argued that neither of these cases are federal Indian
law cases.

These cases highlight the possibility that perhaps it is a mistake to
think of many of the cases that form the canon of modern Indian law as
Indian law cases. In the last twenty years under the Rehnquist Court, for
example, it is harder and harder to find Indian law Supreme Court
decisions relying upon foundational principles of Indian law, especially
those rooted in the Constitution. Such a conclusion should not be so
surprising. Prominent constitutional law scholars suggest that there is no
such thing as principled constitutional interpretation. For example,
Professor Jed Rubenfeld wrote:

In constitutional law . . . there are no such overarching interpretive
precepts or protocols. There are no official interpretive rules at all. In
any given case raising an undecided constitutional question, nothing in
any current constitutional law stops a judge from relying on original
intent, if the judge wishes. But nothing stops a judge from ignoring
original intent. Or suppose a plaintiff comes to court asserting an
unwritten constitutional right. Under current case law, judges are fully
authorized to dismiss the right because the Constitution says nothing
about it. Another admissible option, however, is to uphold the right on
nontextual grounds. Evolving American values? Judges can consult
them or have nothing to do with them."3

Indian law scholars have been decrying the lack of principled

19. See Worcester v. Georgia, 31 U.S. (6 Pet.) 515,519-31
, 
540-42(1832).

20. See 25 U.S.C. § 1302(8) (2000) (equal protection clause).
21. See Santa Clara Pueblo v. Martinez, 436 U.S. 49 (j978).
22. See ROBERT N. CLINTON ET AL., AMERICAN INDIAN LAW: NATIVE NATIONS AND THE FEDERAL

SYSTEM 71-81, 432-39 (5th ed. 2007); DAVID H. GETCHES, JR. ET AL., CASES AND MATERIALS ON FEDERAL

INDIAN LAW 112-21, 391-97 (5th ed. 2005) (discussing Worcester v. Georgia and Santa Clara Pueblo v.
Martinez).

23. JED RUBENFELD, REVOLUTION BY JUDICIARY 5 (2oo6).

[V01. 59:579
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