A LEGAL THEORY OF REVOLUTIONS
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I. INTRODUCTION

The twentieth century is an age of revolutions. Traditional structures of
authority have undergone substantial transformation, and hereditary claims
to an unshared authority have lost their moral and.political appeal. In the
name of peoples’ power, modern revolutions have demolished kingships,
monarchies, and caliphates!—old structures of authority built upon different
moral and political foundations. Even where old structures have survived
the tides of time, their existence is rather ceremonial. The people are now
regarded as the ultimate custodians of power.2

As political and legal principles have changed, so have forms of rebellion.
Ideological groups, in the name of peoples’ power, use force and violence as
deliberate means to destabilize existing political institutions. Military ré-
gimes have been established in the name of peoples’ power in several
developing countries where democratic institutions are weak or nonexis-
tent.? But frequently, these revolutionary governments raised in the name of
peoples’ power are as much removed from the people as the previous

* Associate Professor of Law, Washburn University. M.A., 1972, LL.B., 1976,
Punjab University; LL.M., 1980, J.S.D., 1983, New York University. The author is
grateful to Professors Banks McDowell, Bill Rich and Bruce Levine for their helpful
comments.

1 See generally O. GIERKE, POLITICAL THEORIES OF THE MIDDLE AGE (F. Mait-
land trans. 1900) (Germany 1881) (Gierke examines the political and spiritual founda-
tion of the idea of monarchy and traces the historical and philosophical development
of the idea of popular sovereignty). Even though the idea of popular sovereignty is an
ancient philosophical axiom, its acceptance as a political principle has been painfully
slow. Perhaps, twentieth century revolutionaries have used this principle more
frequently, if not more effectively, to deconstruct old institutions of authority. By
using the idea of peoples’ power, for example, revolutionaries uprooted the Czarist
régime in Russia (1917), the Caliphate in Turkey (1924), the Kingship in Egypt (1952),
and the Constitutional Monarchy in Libya (1969). More recently, Marcos’ despotic
régime was overthrown by peoples’ power in the Philippines (1986).

2 See infra note 33.

* In Liberia, for example, a military group killed President Tolbert in a coup on
April 12, 1980, and took control of the government under the authority of People’s
Redemption Council (PRC). IX A. BLAUSTEIN & G. FLANZ, CONSTITUTIONS OF THE
COUNTRIES OF THE WORLD, LIBERIA (1985). In Pakistan, on July 7, 1977, the military
overthrew the elected government of Mr. Bhutto and established a military régime,

“‘obviously dictated by the highest considerations of State necessity and welfare of
the people.”” Bhutto v. Chief of Army Staff, PLD 1977 S. Ct. 657, 703 (Pak.).
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governments which were overthrown—and at times more. While most revo-
lutionary movements claim to adhere to the principle that the will of the
people shall be the basis of governmental authority, the phenomenon of
peoples’ revolutions is often confusing.4

Some scholars argue that a revolution is a fait accompli and judges must
legally tolerate what is politically inevitable:5 that a revolution is an injusti-
ciable political question.® Others insist that if a revolution is effective, judges
may enforce the laws that the revolutionary government prescribes.” Such
arguments confuse a legal order with a mere presence of coercive force.
Further, the fait accompli argument fails to separate socially acceptable
revolutions from socially unacceptable ones. Not all revolutions are bad.
Therefore, a legal analyst must identify criteria which will verify the legiti-
macy of a revolution. This article presents a legal theory of social approval
which identifies such criteria.

In order to determine the legitimacy of a revolution, the principle of social
approval focuses upon the critical significance of succession rules. The
normative statement that a legislator has the right to make laws *‘presup-
poses the existence, in the social group, of the rule under which he has this
right.”’® This rule is the succession rule. Thus, succession rules are power-
conferring procedures through which successive legislators acquire the
legitimate right to make laws.® Further, these rules identify a body of
persons who have the authority to govern or make laws.!? If succession rules
are rooted in communal consent, they may provide a legal structure to
translate the will of the people into governmental authority. In sum, succes-
sion rules constitute the form of government.

The concept of succession rules is useful for understanding the legal
definition of a revolution: revolution occurs when a revolutionary group
takes possession of the coercive state machinery in violation of the existing

4 Kamenka, The Concept of a Political Revolution, in REvoLuTioN 131 (C. Fried-
rich ed. 1966).

5 T. FrRaNcK, COMPARATIVE CONSTITUTIONAL PROCEss 22 (1968) “‘To debate
whether revolution is unconstitutional is pointless sophistry and only a political, not a
legal answer can be given to the more sensible question whether a revolution must
necessarily number among its casualties the normative concept of the rule of law.”
Id.

¢ Id. Franck makes a practical argument that perpetrators of a coup d'état have in
each case made strenuous efforts to reestablish constitutional rule, at times more
respectable than the one the coup d’état overthrew. He also argues that courts are
often creative in finding ways to protect human rights even in extreme cases of de
facto military régimes. Id. at 62-140.

7 See infra text accompanying notes 67-68.

8 H. HarT, THE CONCEPT OF LAW 58 (1961).

% R. DWORKIN, TAKING RIGHTS SERIOUSLY 19 (1977).

' [d. See also H. HART, supra note 8, at 58.
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succession rules. Hence, a revolution is essentially the repudiation of the
existing succession rules.!!

The principle of social approval legitimates a revolution if new succession
rules that the revolutionary government prescribes are acceptable to the
community and the revolutionary government has regularized its authority
under the new succession rules. For example, a revolutionary government
may repudiate the existing hereditary rules of succession and institute dem-
ocratic rules under which the executive and legislature would be elected.
The revolution is legitimate if new succession rules are acceptable to the
community and provided that the revolutionary executive and legislature
have regularized their authority—in this case, have been elected—under the
new rules.'? Thus, the theory of social approval requires that succession
rules, which establish the form of government, always be rooted in the will
of the people.

This normative requirement of social approval is founded upon two prin-
ciples derived from the international law of human rights.!3 First, the univer-
sal consensus expressed in the international law of human rights mandates
that the will of the people shall be the basis of governmental authority.!4
Second, all peoples have the sovereign and inalienable right to choose their
social and political institutions without outside interference.!s Article one of

1 See infra text accompanying notes 18-23 and 63.

12 0O. GIERKE, supra note 1, at 1. It is an ancient rule of popular sovereignty that if
a ruler who has attained power in violent conquest or by successful usurpation is to
have a good title, an ex post facto legitimation of his rulership by the consent of the
people is indispensable. Id. at 40.

13 International Covenant on Civil and Political Rights, G.A. Res. 2200, 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966) [hereinafter Covenant on Civil
and Political Rights]; International Covenant on Economic, Social and Cultural
Rights, G.A. Res. 2200, 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316
(1966) [hereinafter Covenant on Economic, Social and Cultural Rights)]. Article 25(b)
of the Covenant on Civil and Political Rights also states that the free expression of the
will of electors shall be the objective of periodic elections. Article 1(1) of each of the
two Covenants reads: **All peoples have the right of self-determination. By virtue of
that right they freely determine their political status and freely pursue their eco-
nomic, social and cultural development.” Universal Declaration of Human Rights,
G.A. Res. 217A, U.N. Doc. A/810 at 71 (1948) [hereinafter Declaration]; article 21(3)
of the Declaration states: **The will of the people shall be the basis of the authority of
government; this will shall be expressed in periodic and genuine elections which shall
be by universal and equal suffrage and shall be held by secret vote or by equivalent
free voting procedures.”” Since these rights instruments have been universally ac-
cepted by an overwhelming majority of states, it may be safely said that under
contemporary international law a norm has been established that the will of the
people shall be the basis of governmental authority. See infra note 25.

14 See Declaration, supra note 13, art. 21(3).

15 Covenant on Civil and Political Rights, supra note 13, art. 1(1); Covenant on
Economic, Social and Cultural Rights, supra note 13, art. 1(1). See also Charter of
Economic Rights and Duties of States, infra note 25, art. 1.
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the Covenant on Civil and Political Rights, which has been universally
recognized, confers upon all peoples the right to freely determine their
‘“political status.’’1¢ This article of the Covenant establishes that the choice
of domestic political institutions must be free from foreign interference. Free
determination of the national ‘‘political status’’ further implies the peoples’
right to choose their form of government.!”?

One clarification is called for. Though revolutions are shrouded in
sociopolitical complexities, political distinctions between different forms of
revolutions are not necessary under the theory of social approval. In politi-
cal theory, a revolution is often distinguished from a coup d’état: a revolu-
tion cuts deeper into the existing structure of a society and transforms its
sociopolitical institutions.!8 According to Rosenstock—Hussey, a revolu-
tion is a new logic; it is a reevaluation of all values.!® A coup d’état, on the
other hand, is a limited political maneuver aimed at changing the existing
rulers: it is an indoor sport of the ruling elite and ‘‘carries a minimum of
unquiet to the people at large.”’2® A coup d’état is rarely as profound as a
revolution, and certainly not what Trotsky called the ‘‘inspired frenzy’’ of
history.2! The thesis presented here does not, of course, ignore such distinc-
tions. It merely encompasses them in its simplicity.

The theory of social approval is a theory of law, which examines the
analytical and normative significance of succession rules for understanding
the legitimacy of a revolution. It, therefore, distinguishes a revolution in the
legal sense from revolutions in the sociological sense. If a government
attains power through existing succession rules, no revolution occurs in the
legal sense even if the new government has a revolutionary manifesto and
intends to revolutionize the society. For example, if a group of ideologues
gains power through the given succession rules and consequently brings
about revolutionary changes in socioeconomic structures of society, no
revolution in the legal sense takes place even though the new government
might be regarded as revolutionary in its sociological impact.22

Conversely, if a group of individuals seize power in violation of succession

16 See Covenant on Civil and Political Rights, supra note 13, art. 1. As of
October 23, 1986, 85 states have ratified the Covenant on Civil and Political Rights.

17 Cassese, The Self-Determination of Peoples in THE INTERNATIONAL BILL OF
Ri1GHTS: THE COVENANT ON CIVIL AND PoLITICAL RIGHTS 97 (L. Henkin ed. 1981).

18 See generally P. SOROKIN, THE SocloLOGY OF REvoLUTION (1925); S.
NEUMANN, PERMANENT REVOLUTION (1942); J. LAsKI, REFLECTIONS ON THE REV-
OLUTIONS OF OUR TIME (1943); G. PETTEE, THE PROCESS OF REVOLUTION (1938); C.
BRINTON, THE ANATOMY OF REVOLUTION (1952).

19 E. ROSENSTOCK-HUSSEY, OUT OF REVOLUTION: AUTOBIOGRAPHY OF WEST-
ERN MAN 62, 192, 525 (1938).

20 H. ARENDT, ON REVOLUTION 27 (1963).

21 L. TROTSKY, MY LIFE 287 (1930).

22 In this regard the theory of social approval is similar to Kelsen’s theory of
efficacy. See infra text accompanying note 63.
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rules, a revolution in the legal sense has taken place even if the group
intended no changes in the existing socioeconomic system. Hence, a revolu-
tion in the legal sense may or may not have a profound sociological impact.
The proposed theory of social approval discusses revolutions in the legal
sense. It, therefore, does not recognize the distinctions in the sociological
sense between a revolution and a coup d’état.??

At the outset, it will be necessary to draw a distinction between internal
and external viewpoints of a country’s political arrangement.?4 The internal
viewpoint is the expressed will of a society regarding how its own legal and
political institutions should be arranged. The external viewpoint, on the
other hand, is the judgment of any foreign country which may or may not
approve of such legal and political arrangements. This distinction clarifies
that a revolution justified from the internal viewpoint may or may not be
justified from the external viewpoint. The theory of social approval recog-
nizes the value of external criticism, but does not consider that to be a factor
in determining the legitimacy of a revolution. This theory analyzes the
legitimacy of a revolution from the internal viewpoint. The internal view-
point is a legally more defensible criterion because under recognized norms
of international law, each society is free to determine its social and political
system.?’

23 H. KELSEN, GENERAL THEORY OF LAW AND STATE 117 (1945).

24 H. HART, supra note 8, at 99.

25 Covenant on Civil and Political Rights, supra note 13, art. 1; Covenant on
Economic, Social and Cultural Rights, supra note 13, art. 1. See also Charter of
Economic Rights and Duties of States, art. 1, G.A. Res. 3281, 29 GAOR Supp. (No.
30) at 50, U.N. Doc. A/9030 (1974) which states: “*Every state has the sovereign and
inalienable right to choose its economic system as well as its political, social and
cultural systems in accordance with the will of its people, without outside interfer-
ence, coercion or threat in any form whatsoever.”” One clarification might be helpful.
The internal viewpoint of a society is not always static. Almost all societies undergo
political transformation.. Particularly in the contemporary world, cross-cultural
influence is so pervasive that the traditional compartmentalization of socio-political
systems is breaking apart. This deconstruction of traditional systems is rather con-
spicuous in developing countries and has been quickened by the ideological battle
between super-powers. In order to secure their areas of influence, rival super-powers
attempt to change the internal viewpoint of a target country by providing propagan-
dist literature, money and even guns to local revolutionaries. Because of this exten-
sive external intervention, many developing countries have become confused and
morally fragmented. This internal moral chaos, in turn, has bred violence and
instability. See generally M. WOLPIN, MILITARISM AND SOCIAL REVOLUTION IN THE
THIRD WORLD (1981); S. HUNTINGTON, POLITICAL ORDER IN CHANGING SOCIETIES
(1968). For a colonial analysis of foreign intervention, see Mill, A Few Words on
Non-Intervention in 6 DISSERTATIONS AND DiscussioNs (W. Spencer ed. 1867). John
Stuart Mill has argued that civilized nations have an ethical duty to respect indepen-
dence of each other, but they may intervene to civilize barbarous societies. Of
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Social approval is a theory of legitimacy of revolutions. It is not a theory
about revolutionary justice. Socially approved succession rules assure
legitimacy, but legitimacy alone does not assure justice.?¢ A legitimate
government may not always enact just laws and policies: succession rules
identify only the source of governmental authority. Other legal and constitu-
tional principles may define the scope of governmental authority. The Con-
gress of the United States, for example, derives its authority from given
succession rules.?” Yet there are other constitutional rules that define and
limit its scope of authority.?® Succession rules do not confer upon a revolu-
tionary government the unlimited power to make any laws. Other legal
principles consistent with the concept of most extensive social approval,?®
however, may be used to define the scope of lawmaking authority of a
revolutionary government. Further, a revolutionary government may enact
laws based on social approval even if they appear to be unjust from the
external viewpoint.

course, Mill’s views which were tainted by the then prevailing period of colonialism
are unacceptable under the international law of human rights. See, e.g., supra note
13.

In a politically fragmented society it is difficuit to determine the internal viewpoint.
This difficuity does not, however, diminish the value of the internal viewpoint. For
example, in order to justify their intervention, both superpowers, while giving finan-
cial and ideological support to revolutionaries (for example, United States’ support to
Afghan rebels) always claim that they are promoting or defending the legitimate will
of the people.

The principle of self-determination is firmly established in international law. See
G.A. Res. 2131, 20 U.N. GAOR Supp. (No. 14) at 11, U.N. Doc. A/6014 (1965);
G.A. Res. 2625, 25 U.N. GAOR Supp. (No. 28) at 121, U.N. Doc. A/8082 (1970).
“*By virtue of the principle of equal rights . . . all peoples have the right freely to
determine, without external interference, their political status and to pursue their
economic, social and cultural development. . . .”” Id.

26 Although most states agree, at least in principle, that the ultimate basis of
governmental authority is the will of the people, there exists no such consensus
regarding what constitutes justice. Because of diverse cultural, economic and politi-
cal circumstances, contemporary societies advance and practice radically different
conceptions of justice. Therefore, what is just from the internal viewpoint of a society
appears to be unjust from the external viewpoint. Ordinarily, an institutional frame-
work consistent with the needs and aspirations of society will be internally just if
most laws are anchored in social approval. Yet social approval does not favor
majoritarian laws that violate or ignore the rights of ethnic, religious or political
minorities. See generally J. ELY, DEMOCRACY AND DISTRUST 181 (1980) (Ely argues
that courts should protect the rights of those groups in society whose needs and
wishes are ignored by the elected officials.)

27 U.S. CoNsT. art. I, §§ 2-5.

28 Jd. amend. I.

29 See infra text accompanying notes 30-31.
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The principle of social approval focuses upon the legitimacy of the source
of authority, recognizing that a society may be composed of diverse racial,
cultural and religious groups. If succession rules are designed to secure the
approval of only a particular group in the society, there will exist only partial
social approval.3° The principle requires the most extensive social approval
of succession rules.3! For instance, in a highly complex society, it will be
consistent with the principle of social approval if the revolutionary govern-
ment decentralizes authority in a manner that protects the social identity and
self-rule of diverse constituent groups.

The principle of social approval further recognizes that a government
which derives its authority from communal acceptance remains answerable
to the populace. Even when a government is iegitimately instituted under
socially approved succession rules, the citizens do not alienate their right to
recall the government or change the existing succession rules.3? For, if
citizens were to renounce their right to control the source of authority, there
is no guarantee that the government would remain responsive to the com-
munity.

Social approval rests upon a well-founded political principle that the state
power is a rational and contractual organization of force necessary to ad-
vance communal interests and values.33 It is rational in the sense that it

30 In South Africa, for example, even though the succession rules are democratic
insofar as the white minority is concerned, these rules, by excluding the black
majority from voting, do not satisfy the principle of social approval. In the United
States, on the other hand, now that blacks have the right to vote, the existing
succession rules reflect social approval in a more extensive way. See infra notes 31
and 104.

31 Thus, the principle of social approval is consistent with article 5(c) of the
International Convention on the Elimination of All Forms of Racial Discrimination,
G.A. Res. 2106, 20 GAOR Supp. (No. 14) at 47, U.N. Doc. A/6014 (1965), which
prohibits states from denying anyone political rights on the basis of race, color,
national or ethnic origin.

32 0. GIERKE, supra note 1, at 45-46. In the middle ages, there were wide differ-
ences of opinion about whether the community retained its sovereignty against a
legitimate ruler. Id. at 42-44. Under the international law of human rights, however,
the right to recall a government has been firmly recognized. The right to change the
existing succession rules is implicit in the Covenant on Civil and Political Rights,
supra note 13, art. 1; Covenant on Economic, Social and Cultural Rights, supra note
13, art. 1.

33 The *‘social contract’ theory, debated and developed in the seventeenth and
eighteenth centuries, has become the leading twentieth century doctrine of political
legitimacy. Under this theory, political legitimacy is derived from the will of the
people, and not from ‘‘patriarchy, theocracy, divine right, the natural superiority of
one’s betters, the naturalness of political life, necessity, custom, convenience, psy-
chological compulsion, or any other basis.”” P. RILEY, WILL AND POLITICAL
LeGIiTIMACY 1 (1982) (Riley provides useful critical exposition of and commentary
on the works of Hobbes, Locke, Rousseau, and Kant.) See also T. GREEN, LEC-
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efficiently promotes communal goals. It is contractual in the sense that it is
rooted in communal acceptance. When succession rules lack social ap-
proval, the government not only loses its moral ties with the community, but
also its contractual status. In a morally defensible legal system, therefore,
the governmental authority always will be founded on social approval. This
principle does not change even after a revolution.

In order to provide a comparative context to the principle of social
approval, Part II of this article examines the classical theories of revolutions
postulated by Hugo Grotius and Hans Kelsen. This examination is war-
ranted because judges in diverse jurisdictions have used these theories to
rule upon the internal validity of revolutions.3* However, the analysis in this
part focuses upon the theories and not upon the case law. The article will
show that both theories fail to explain the legitimacy of a revolution. Part III
explores the legal significance of succession rules to demonstrate that they
are the key to understanding the legal meaning of a revolution. The legiti-
macy of a revolution can be determined by analyzing succession rules as the
foundation of a legal order. More than just the legal significance of succes-
sion rules is pertinent to legitimacy. The community’s moral approval of
those rules is equally important to legitimacy. Finally, Part IV discusses the
principle of social approval. Central to legitimizing a revolution is the social
approval of the new succession rules that the revolutionary government
prescribes. This section will set out the formal requirements for legitimizing
the revolution under the theory of social approval. Fullfiliment of these
requirements is a prerequisite for the legal analysis of determining the
legitimacy of the revolutionary government. The article will provide a new
theoretical framework with which judges can analyze the legitimacy of a
revolution.?* The author’s hope is that the theory might discourage the
growth of socially unacceptable revolutions that have plagued the twentieth
century nation-states.3®

TURES ON THE PRINCIPLES OF PoOLITICAL OBLIGATION (1941) (P. Harris & J. Morrow
ed. 1986). For an excellent contemporary interpretation of social contract theory, see
generally J. RAwLs, A THEORY OF JUSTICE (1971).

34 See infra notes 38 and 60.

35 See infra text accompanying notes 112-31.

3¢ Even though it is beyond the scope of this article to explore international
implications of the principle of social approval, states may invoke the principle for
determining international responses such as the right to intervention, and the deci-
sion to provide military assistance to forces of resistance. See Halperin, American
Military Intervention: Is It Ever Justified?, 228 THE NATION 668 (1979). However,
the principle of social approval is compatible with article 7 of the Definition of
Aggression Resolution, G.A. Res. 3314, 29 U.N. GAOR Supp. (No. 31) at 142, U.N.
Doc. A/9631 (1974), which reaffirms the right of self-determination, freedom and
independence of peoples forcibly deprived of that right. Thus the principle of social
approval allows foreign states to support ‘‘peoples under colonial and racist régimes
and other forms of alien domination.”’ /d.































































