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The Kashmir Dispute:
A Plan for Regional Cooperation

ALI KHAN*

INTRODUCTION

Since 1989, militant insurgency in Kashmir has been on the
rise.! The Kashmir dispute’ ‘is not new, however. The fate of
Kashmir has been in dispute since the British ended their colonial
rule over India in 1947 and partitioned the emplre creating the two
new independent states of Pakistan and India.” - The British plan for
withdrawal did not settle the political future of the more than five

*  Professor of Law, Washburn Univeisity. ' M.A., 1972, L.L.B., 1976, Punjab Uni-
versity; L.LM., I.S.D., 1983, New York University. This research was funded by the
Washbum Umversuy Smlth Kline Summer Sabbatical Program. I am grateful to Professors

Myrl Duncan and David Jervis for their written comments. Rebecca Woodman, Jamil Sheikh
and Dr. Ashraf Sufi read the first drafts and clarified many issues. Amal Oummih, class of
*93 of Washburn University School of Law, provided useful assistance in putting the final
draft together.

1. In December 1989, Indian paramlhtaxy troops opened fire on a peaceful Kashmiri
demonstration for self-determiination. Tim McGirk, The Vicious Little War in India’s
Camelot, INDEPENDENT, Sept. 17, 1991, at 7. This incident ignited the current military
conflagration. ) '

2. In this article, I use the phrase “the Kashmir dispute” to tefer to the conflict over
the entire area that used to be the princely state of “Jammu and Kashmir” under the British
Indian Empire. Although the predominantly Muslim valley of Kashmir is the center of
rebellion, the state of Jammu and Kashmir should not be confused with the valley of Kash-
mir. Jammu and Kashmir is the full name of the historically constituted princely state, which
has five distinct areas: Jammu, Kashmir, Gilgit, Baltistan and Ladakh. Each area is separated
from the others by rugged natural barriers. Because Gilgit, Baltistan and Ladakh were
sparsely populated the state is named after the more populated areas of Jammu and Kashmir.
In fact, Kashmir is so prominent in the state that ‘often the entire state is called Kashmu
injecting linguistic confusion into the discussion. Each area contains unique natural beauty
and strategic value. Nonetheless, it is the fabled vale of Kashmir that sparks the imagination
of poets, politicians and the people, and it is this area for which India and Pakistan have shed
blood. “On a midsummer’s day . . . pine-scented breezes cool the valley. Reflections of the
snow—tlpped Himalayas shimmer acxoss Lake Dal. Quaint houseboats dot its shoreline .
Once the summer home of Mogul emperors and later a tourist haven, the Vale of Kashrmr
for centuries past has been extolled in song and verse as paradise on Earth. But over the past
year, paradise has turned into hell.” Robin Wright & Doyle McManus, ‘Unconventional and
Indiscriminate’: The Changing Face of War, L.A. TIMES, Dec. 18, 1990, at H5.

3. See infra notes 30-43 and accompanying text.
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hundred serm-mdependent prmcely states, of which Jammu and
Kashmir was one.? From a legal viewpoint, these states had several
options: they could accede to either India or Pakistan or they could
become independent nation-states. Due to their geographic location
and cultural and religious background, many states had no choice but
to join India or Pakistan. Most did without much ado. Soon after
partition, however, the question of the accession of Jammu and
Kashmir became a source of serious conflict which remains unre-
solved. Both India and Pakistan claim the right to annex Kashmir,
and each country has a significant military force occupying portions
of Jammu and Kashmir, separated by an 870 mile “line of control.”

" The* Kashmir dispute is more than a conflict over territorial
aggrandizement, however. Religion plays a critical role in shaping
the dynamics of the dlspute The population of India is predominant-
ly’ Hindu, and Pakistan is Muslim. Three major religions are
represented in the state of Jammu and Kashmir. These religions are
concentrated into groups that rou ;ghly correspond with the five distinct
regions of Jammu and Kashmir.” The vast majority of the people of
Kashmir Valley and Gilgit are Muslim; Jammu is Hindu; Ladakh and
Baltistan are Buddhist. Because the population of Kashmir exceeds
the combined population of the other four areas, Muslims constitute
a maJonty in the state as a whole.® Based on the state’s large
Muslim population, Pakistan asserts a moral claim to Jammu and
Kashmir. Muslims of Kashmir also demand mdependence from
Hlndu India, but Hindus of Jammu do not wish to join Muslim Pakistan.

4. These states, which I call “princely states,” were part of the historic territory of
India, but were ruled by independent royal houses. Even under British dominion, the rulers
maintained autonomy over domestlc affairs, See infra notes 30-35 and accompanying text

5: See supra note 2 and | accompanymg text.

' 6. This line of control was established as a de facto border between India and Pakistan
under the Simla Agreement. Agreement ori Bilateral Relations, July 2, 1972, India-Pak., 858
U.N.T.S. 71, [hereinafter Simla Agreement].

7., See supra note 2 and accompanying text.

8. According to the 1941 census, the total population of the state of Jammu and
Kashmir was about 4 million, of which 3 million were Muslim. See IAN STEPHENS,
PAKISTAN 196, 204 (3d ed. 1967). According to Lord Birdwood, Muslims were in the
majority in all provinces of the state. In the Jammu province, there were 1,215,676 Muslims
and 765, 757 non—Mushms (most Hindus were centered around the city of Jammu). In the
Kashmir province, there were 1,615,478 Muslims and 113,227 non-Muslims. In the Frontier
DlSIIlCt consisting of Ladakh, Baltistan and Gilgit Agency, there were 270,093 Muslims and
41,385 non-Muslims. See LORD BIRDWOOD, INDIA AND PAKISTAN 302 (1954). Soon after
the partition of the Indian subcontinent in August 1947, hundreds of thousands of Muslims
in the Jammu province died, fled to Pakistan or were killed by Hindus and Sikhs, thus
turning Jammu into a predominantly Hindu province. See STEPHENS; supra, at 200,
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The current crisis in Kashmir poses a serious threat to the peace
and security of the reg10n. Although India and Pakistan have
officially been at peace since 1972, their troops confront each other
across the “line of control,” exchanging artillery fire almost daily.
Whenever the conflict between Kashmiri insurgents and Indian
security forces escalates, and border clashes become more frequent,
a war psychos1s grips the subcontinent.® Both countries hide
behind intricate legal arguments to support their respective positions
on Kashmir. Their high officials do not hesitate to make daring
statements. Often, this war of words employs explicit threats of the
use of force.

India and Pakistan have a]ready fought three intense but brief
wars over Jammu and Kashmir."! Except for India’s forceful sweep
into East Pakistan, now Bangladesh, in 1971, most of the fighting
affected only areas with low populations.” Any war in the future,
however, is likely to be more vicious and widespread. Both India

9. See Simla Agreement, supra note 6.

10. In this article, I use the phrase “the Indian subcontinent” to refer to the three
principal states of India, Pakistan and Bangladesh. Of course, the Indian subcontinent may
be defined to also include Bhutan and Nepal, two geographically contiguous states which
share the Indian cultural tradition.

11. The first war occurred in 1947. When the Maharajah requested assistance from
India to repel an invasion by Pakistani tribesmen, Indian troops entered the State of Jammu
and Kashmir. Fearmg that India might absorb the entire state, the regular Pakistani army,
with the help of private soldiers, occupiéd the northwestern portion of the state.

The second war occuzred in 1965, when the Kashmir Valley was in a turmoil over
the theft of a sacred hair from the Hazratbal mosque. Disguised as local tribesmen, Pakistani
soldiers ctossed the border to support the uprising in Kashmir. Later on, a full-fledged war
broke out. Indian forces crossed the border not only in Kashmir but in other areas as well.

The third war occurred in 1971, when, due to the Pakistani mxhtaly rule in East
Pakistan, rmlhons of Bengalis fled to India. India invaded East, JPakistan in the name of
humamtanan intervention. Although there was some fighting in. Kashmir, the main battle
gmund remained in East Pakistan. India defeated Pakistan, and East Pakistan was severed
from West Pakistan. East Pakistan became Bangladesh, and West Pakistan assumed the title
of Pakistan. This war created the “line of control” that now divides the State of Jammu and
Kashmir into two portions. The Indian-held portion of Jammu and Kashmir is the place of
current controversy. The Pakistani-held portion of Jammu and Kashinir is further divided
into two areas. The northern areas of Gilgit and Baltistan have been absorbed into Pakistan.
The remaining territory, called Azad Kashmir, is also under Pakistani control. Azad
Kashmir, however, has a separate government.

In every war with India, Pakistan was defeated. There is nonetheless a common
belief among Pakistanis that they are better fighters than Hindus. Ironically, in the last war,
on December 16, 1971, the Pakistani general surrendered his arms and men to three Indian
generals—a Parsi, a Sikh, and a Jew-—none of whom was a Hindu, See RICHARD SISSON
&, LEO E. ROSE, WAR AND SECESSION: PAKISTAN, INDIA AND THE CREATION OF
BANGLADESH 3, 234 (1990)

12. Rodney W. Jones, Old Quarrels and New Realities: Security in Southern Asia After
the Cold War, WASH. Q., Winter 1992, at 105, 118.
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and Pakistan accumulated sophisticated weaponry in the 1980s.”
Internal secessionist threats in both countries place add1t10na1 stress
on military establishments to show convincing force.* In view of
the geo-political changes caused by the collapse of the Soviet Union,
India might use any future war with Pakistan as an opportunity to
establish its credentials as a regional superpower. In turn, Pakistan
might overreact to the growing Indian domination in the region and
fight a preemptive, all-out conventional war. Although a nuclear war

13. Id. at 120.

14.  Although the Kashmir dispute is the most notable dlstuxbance in relations between
India and Pakistan, other secessionist movements also inflame hostility and mutual distrust.
In East Punjab, for example; India accuses Pakistan of supporting the “térrorist activities”
of Sikhs who have been disenchanted with India ever since the military bombed their holiest
shrine, the Golden Temple. The Sikhs now demand.a separate homeland. Sée Ben Tiemney,
Khalistan: A Cause and Its Terrible Effects: Punjab Now Land of Fear for 20 Million,
VANCOUVER SUN, Feb. 25, 1992, at B14 (reporting how' some Sikh groups favor an
independent state, called Khalistan).

Pakistan blames India for the secession of East Pakistan, now Bangladesh, even
though the Pakistani military was probably to blame for the defection of the people of the
region. See Letter Dated Dec. 12 1971 from the Representative of India to the Secretary
General, UN. SCOR, 26th Sess., Agenda Item 102, at 2, UN. Doc. S$/10445 (1971)
(reporting that 10 million refugees from East Pakistan (Bangladesh) have sought shelter in
India to escape death and dishonor at the hands of the West Pakistani Army), see also
RICHARD B. LILLICH, INTERNATIONAL HUMAN RIGHTS 566-67 (2d ed. 1991). There was
international opposition to India’s humanitarian intervention in Bangladesh even though they
intervened in response to “gross violations of human rights committed by Pakistani army in
East Pakistan.” Id. at 572. India is also accused of training criminal elements in the
Pakistani province of Sindh, where robbery, abduction and murder are commonplace.

In addition to these separatist movements, a general patterni of violence has
developed on the subcontinent. Numerous pohtlcal leadets have been assassinated.
Diplomats, foreign consultants and tourists have been kidnapped to extort ransom, and some
have been murdered. Javed A. Malik, Pakistani Army Moves Against Sindh Bandits, Nikkei
WKly., June 13, 1992, available in LEXIS, Nexis Library, Nikkei File (reporting that ransom
was paid to obtain the release of Japanese stidents abducted by bandits in Pakistan; teportmg
also the abduction ‘of protninent industiialists and executives of multinational companies);
see also Tim McGirk, India Train Massacre Caps Year of Violence; INDEPENDENT, Dec. 29,
1991, at 12 (reporting the massacre of Hindus committed by Sikhs): ‘

In this context of violence and mutual suspicioh, India and Pakistan are set on a
collision course. Rather than devoting their energies to alleviate the wretched condition of
a billion people living on the subcontinent, the governments of India and Pakistan pursue the
same irrational policy: they aggravate each other’s internal difficulties but hold éach other
responsible even for problems of their own making. See Mushahid Hussain, Pakistan:
Passion over Kashmir Clouds Ties with India, Inter Press Service, Jan. 31, 1990; available
in LEXIS, Nexis Library, Inpres File; see also Pakistan Parliament Debates Troop
Deployment in Sindh, Agence France Presse, May 26, 1992, available in LEXIS, Nexis
Library, AFP File (reporting that Pakistan accuses the Research and Analysis Wing (RAW),
India’s national intelligence agency, of providing funds along with moral and matétal
support to nationalist and terrorist organizations); Pakistan Says Indian Spies Aiding
Sabotage, Reuter Library Report, May 26, 1992, available in LEXIS, Nexis Library, Lbyrpt
File (Ieportmg that Pakistani Interior Minister “had proof” that RAW was fueling sabotage
and terrorism in Sindh).
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between India and Pakistan is highly unlikely, the Kashmir dispute
could escalate into such a catastrophe. S

The sitnation is complicated by the existence of Kashmiri
separatist groups,'> who have mounted a violent campaign to force
India to grant them self-determination.’® Since Muslim Kashmir is
likely to choose either accession to Muslim Pakistan or independence,
India is unwilling to acquiesce and instead remains determined-to
hold on to Kashmir at all costs. India dismisses the uprising as
“state-sponsored terrorism” and blames Pakistan for fostering mischief
in the area.'” Although Pakistan denies giving arms to Kashmiri
extremists, it has launched a spirited diplomatic offensive to condemn
India in every available international forum for denying Kashmiris
their right of self-determination.”® Some Islamic groups in Pakistan
propose radical strategies to “free” Kashmir. They offer the example
of the Afghan victory against ‘the' Soviet' Union to' argue that a
militant Islamic resistance can eventually defeat the occupier.” At

~ 15. There are about six primary Kashmiri separatist groups, with about 45,000 armed
fighters, most of whom are Muslim. McGirk, supra note 1, at 7.

16. “[T]he Kashmiris’ demands for self-determination boiled to the surface in December
1989, when [Indian] paramilitary troops opened fire on a peaceful demonstration, killing
many women and children.” Id. o "

17. See Selig Harrison, Sparks of War in Kashmir, WASH. POST, Apr. 23, 1990, at A1l
(“With Hindu revivalism growing, successive Indian leaders have been afraid to inake the
concessions that would have been necessary to defuse the growth of separatism.”); - see also
K.K. Sharma, Indian Premier Charges Pakistan with ‘State Terrorism’, FIN. TIMES, Jan. 2,
1992, at 3 (repoiting that the Indian premier accused Pakistan of supporting terrorists in
Punjab and Kashmir); United Nations: India, Pakistan in Verbal Bout, Inter Press Service,
Sept. 30, 1991, available in LEXIS, Nexis Library, Inpres File (the. Indian envoy accusing
Paklstan of “state-sponsored terrorism” and “open interference in India’s internal é‘ffaixg;.”).

_ 18. Pakistan has raised the Kashmir issue in the United Nations as well as in the
Organization of Islamic Conference (OIC). It has also asked many countries, including the
United States, Saudi Arabia and Iran, to mediate the dispute. See India Rules Out Islamic
Nations’ Mediation on Kashmir, Reuter Library Report, Dec. 4, 1991, available in LEXIS,
Nexis Library, Lbyrpt File (reporting that India rejected the question of accepting any good
officers, or fact finding or mediation missions from the OIC); see also Mir A.A. Khan, India
Bars OIC Team to Kashmir, Middle East News Network, Nov. 29, 1991, available in LEXIS,
Nexis Library, Menn File (reporting that the OIC passed a resolution to send a fact finding
mission to get first hand information on the situation in Kashmir, but India would not allow
the commission to enter Kashmir); Pakistan Welcomes Iranian Offer of Mediation in
Kashmir, Reuter Library Report, Nov. 12, 1991, available in LEXIS, Nexis Library; Lbyrpt
File (reporting that the Iranian President offered to mediate the Kashmir dispute); Pakistani
President Urges U.S. to Help Resolve Kashmir Dispute, Agence France Presse, Sept. 14,
1993, gvailable in LEXIS, Nexis Library, AFP File. :

19. In December 1979, Soviet troops invaded and occupied Afghanistan. Afghan
résistance forces, popularly known as the Mujahidin, were headquartered in Pakistan. With
assistance from the United States and other countries, the Mujahidin launched a protracted
attack against the Soviet forces as well as the Afghan government supported by the U.S.S.R.
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the same time, Hindu fundamentalists pressure the Indian government
to crack down on Kashmiri separatists.’ India’s paramilitary forces
are employed to maintain law and order in the region, and their
conduct has drawn extensive international attention.” For example,
their sugpression of Kashmiri rebels is widely reported in the world
media.®® Human rights watch groups criticize India’s policy of not

Hailed as a war of liberation in the West, and as a holy war (jihad) among Muslims, the
Afghan resistance was broadly supported by the international community. One comméntator
argued that under international law, (a) Mujahidin were entitled to fight against the Soviet
Union, (b) they were entitled to seek support from third states, and (c) third states were under
an obligation to provide such help to the Mujahidin. W. Michael Reisman, Comment: The
Resistance in Afghanistan Is Engaged in a War of National Liberation, 81 AM. J. INT'L L.
906, 909 (1987).

Sometimes the difference between freedom fighters and terrorists depends on the
perception of the observer. A supportive state may characterize an armed struggle as a war
of liberation while a suppressive state may label the same armed struggle terrorism. Ali
Khan, A Legal Theory of International Terrorism, 19 CONN. L. REV. 945, 945-47. In
Kashmir, for example, India labels the Kashmiri resistance as terrorism supported by
Pakistan, whereas Pakistan considers the Kashmiri armed resistance as a war of liberation,
suppressed by India. Since such conflicts constitute a dispute under Article 33 of the U.N.
Charter, supportive and suppressive states are under a legal obligation to resolve the dispute
by peaceful means, Id, at 967-71.

20. The Bhartiya Janata party (BJP) is the main political organization representing
Hindu fundamentalism. In December 1991, the President of the BJP left the southern tip of
India leading a long march of 9,375 miles to hoist the Indian flag in Kashmir as a gesture
to show that Kashmir is an integral part of India. This pilgrimage was designed to recreate
the 1990 trip taken to the holy city of Ayodha, the birthplace of Lord Rama, to construct a
Hindu temple in place of an existing mosque built during the Muslim rule. The temple trip
helped the BJP win many more seats in the 1991 general elections in which the BJP emerged
as the main opposition party. See T.S.K. Lingam, Hindu Pilgrimage Prompts Violence,
Threats, UPI, Jan. 25, 1992, available in LEXIS, Nexis Library, UPI File. In December,
1992, the mosque was demolished by a Hindu mob. See Edward Gargan, Savage
Intolerance: Fundamentalism in South Asia Isn’t All Islam, N.Y. TIMES, Dec. 4, 1992, § 4,
at 1 (reporting the events and sociopolitical factors leading to the demolition of the mosque).

21. See Barbara Crossette, Two Reports Find Wide Abuses by India in Kashmir, N.Y.
TmMES, Nov. 8, 1992, at A12 (reporting that American human rights organizations, such as
Asia Watch and Physicians for Human Rights, cit¢ human rights violations in Kashmir,
which has been under martial law since 1990, with all civil rights suspended and troops
empowered to shoot on sight during curfews); see also Wright & McManus, supra note 2,
at HS.

22. The most infamous report is the Kunan rape story: the shocking disclosure of mass
rape by Indian soldiers in the village of Kunan Poshpora on the Kashmir Valley’s northern
border with Pakistan which is used for infiltration. Rajiv Tiwari, India: Controversial
Human Rights Campaigns in Kashmir, Inter Press Service, July 26, 1991, available in
LEXIS, Nexis Library, Inpres file. The Kunan story was covered in newspapers like Thée
New York Times and followed closely by human rights groups such as Amnesty International
and Asia Watch. Id. But the Press Council, India’s independent media, found the Kunan
rape story “baseless.” Many human rights activists charge the Press Council with hiding the
truth in Kashmir. Id. Since 1990, at least 12,000 people, mostly civilians, have been killed
in Indian-held Kashmir. Carnage in Kashmir, TIMES, Aug. 12, 1993, at 17. .


























































































































































