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I. INTRODUCTION

Despite its brutality and blatant violations of international law
and human rights, the Islamic Revolution in Iran, which is observing
its tenth anniversary in 1989, has produced a constitution that compar-
ative scholars will find both educational and intriguing. It is educa-
tional because it constructs a modern legal structure to house tradi-
tional Islamic values; it is intriguing because it attempts to carve out a
new identity for an Islamic state built upon the idea of Islamic egali-
tarianism. The Iranian Constitution incorporates the principles of so-
cialist justice and roots them into the framework of Islamic values, as if
these principles had always been inherent to Islamic orthodoxy. Thus
the Iranian Constitution, drafted and enacted by none other than the
hard-core Islamic clergy, is founded upon the thesis that an Islamic
staté, no matter how fundamentalist its orientation of origin, is essén-
tially an egalitarian state—but rooted of course in the will of God.?
According to the Iranian vision of Islam, a socialist state without God
corrupts and subverts the course of human development as does a cap-
italist state where accumulation of wealth and maximization of profit
become the center of human attention.? While rejecting both secular
socialism and corruptive capitalism, the Iranian Constitution gives new
meaning to the concept of “Islamic socialism” by attempting to synthe-
size socialist justice with Islamic standards.® ’

Islamic socialism, some have argued, is a phrase without meaning,
a contradiction in terms, as it combines Islam and socialism, which are
inherently incompatible.* For example, Islam focuses upon creating a

* Associate Professor of Law, Washburn University. M.A., 1972, LL.B., 1976, Punjab
University; LL. M., 1980, J.8.D., 1983, New York University.

1. IranIAN CoNsrt. art. 2, para. 1, §§ 1, 3, 6.

2. Id. preamble (the economy is a means, not an end).

3. M. Fiscuer, IraN: FroM ReLicious Dispute To REvoLuTiON 231 (1980). “It has
been well said that the Western revolutionary tradition stresses the individual freedom,
sometimes at the expense of economic justice, that the Eastern (Communist) revolution-
ary tradition stresses economic justice at the expense of freedom, and that the Shi’ite
promise is one of combining freedom and justice.” Id.

4. M. Kuappuri, THE IsLamic CONCEPTION OF JUSTICE 222 (1984).

293



294 NYL Scu J. InTr & Comp. L. [Vol. 9

community to serve God;® but socialism, at least in its original Marxist
sense, rejects religion as a palliative, which confuses and retards the
dynamics of class struggle.® Since total submission to God is the cen-
tral part of Islamic faith, Islam may never be reconciled with socialism
which rejects God as a reactionary human artifact. From a Marxist
viewpoint, it may be argued that even if Islam contains some egalita-
rian precepts, the fact remains that over the centuries Islam has been
the religion of both the rich and the poor, the privileged and the
wretched, the oppressor and the oppressed. This shows that Islam has
failed to generate among its followers class consciousness and dialecti-
cal understanding of economic relations, which is the foundation of so-
cialist thought.” Accordingly, Islam is at best irrelevant to the eco-
nomic struggle that socialism undertakes; at worst, it is a reactionary
weapon that capitalists may use to blunt any socialist reconstruction in
an Islamic society.®

These critics make good points. Islamic socialism is a discom-
forting phrase—almost a linguistic oddity—which blends together in
the same breath two militant and seemingly divergent ideologies, by
ignoring rather unabashedly the differences that exist between them.
The term “Islamic socialism” therefore has failed to muster support in
the Islamic community. More palatable labels such as “Islamic equilib-
rium” and “Islamic egalitarianism,” however, have been proposed to
facilitate the joining of Islamic standards with modern egalitarian prin-
ciples.® While the term Islamic socialism remains a red herring, the
concept underlying the term. continues to assert itself in many, if not
all, Islamic states.'®

Of course, total reconciliation between Islam and socialism is im-
possible. But there are areas where the two might be in harmony. Even
though no complete synthesis of Islamic and socialist standards of j jus-
tice has yet emerged,** almost all Islamic countries have incorporated
into their economic systems some egalitarian measures without re-
nouncing or compromising Islamic standards.'? Islamic egalitarianism
joins together two powerful ideas, one stressing human spirituality, the

5. Id. at 72-76.

6. H. CorriNs, MarRxisM AND Law 4 (1984) (Marxism rejects spiritual revelation as a
source of social change and insists that the material conditions of life determine the
future path of human civilization).

7. M. RopinsoN, IsLam aNp CaprrarLism 214-35 (1973).

8. Id.

9. Id.

10. A. Hourani, AraBic THOUGHT IN THE LIBERAL AGE 1798-1939, at 299 (1962).

11. M. Knuappury, supra note 4, at 223.

12. Id.
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other distributive justice. The idea of joining religion with social justice
is neither profound nor original; yet, its special appeal lies in its revival
and not in its novelty, particularly for those Islamic societies which
want to maintain their separate identity in a world divided between
capitalists and socialists.* The most recent and perhaps the most pow-
erful endorsement of Islamic egalitarianism has taken place in Iran.}
Islamic egalitarianism embodied in the Iranian Constitution is an ide-
ology.*® Its goal is to create a prosperous society free of economic ex-
ploitation. Its ultimate aim, however, is not simply to satisfy the mate-
rial needs of man, but to subject him to the will of God.'® It rejects the
notion that human behavior is motivated by individual self-interest;'?
instead, it emphasizes virtue and provides a strong and stable moral
structure to give meaning and direction to human activity.'® Above all,
it restores a permanent relationship between man and God. Thus, Is-
lamic egalitarianism is a spiritual ideology. In this sense, it is distin-
guishable from secular socialism that considers the human relationship
with God irrelevant, if not detrimental, to human progress and human
excellence.*® .
While spiritual restoration of man remains the distinctive goal of
Islamic egalitarianism (as the Iranian Constitution repeatedly empha-
sizes), it shares several characteristics with secular socialism. In order
to explore these shared characteristics, this Article examines the prin-
ciples embodied in the Iranian Constitution and compares them with
those incorporated in the 1977 Soviet Union Constitution (Soviet
Union Constitution).?® Of course, these constitutions are founded upon

13. J. Vour, IsLam: CoNTINUITY AND CHANGE IN.THE MODERN WORLD 158-65 (1982)
(the author explains the historical evolution of socialist radicalism in Islamic states and
points out how Moslem scholars paved the way for receiving Marxist ideas into Islam)

14, The Iranian Constitution does not employ the phrases Islamic socialism or Is-
lamic egalitarianism. In fact, Iran may resent the assettion that its constitution is based
upon Islamic egalitarianism. The Iranian clergy may argue that Islam offers a complete
way of life and, therefore, it does not need any additive concept such as egalitarianism.

15. Ideology may be defined as “a critique of a given sociopolitical order that simul-
taneously describes that order and calls upon its members either to defend and preserve
it or to overthrow and transform it.” Humphreys, The Contemporary Resurgence in the
Context of Modern Islani, in IsLamic RESURGENCE IN THE ARAB WORLD 69 (A. Dessouki
ed. 1982).

16. Iranian Consr. art. 2, para. 1, §§ 1, 3.

17. See generally J. PLaMENATZ, KARL MaRX’s PHILOSOPHY OF MAN (1975) (Marxism
rejects the notion that human nature is essentially selfish).

18. Iranian ConsT. art. 3, § L.

19. H. CoLLiNs, supra note 6, at 4.

20. Because the purpose of this Article is to identify in a broad sense the similarities
that exist between the two constitutions, no attempt is made to explain the nuances that
each constitution may contain. In addition, both constitutions are examined at the tex-
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fundamentally different ideologies: the Soviet Constitution is designed
to construct a classless communist society where the church is sepa-
rated from the state, and the school from the church; the Iranian Con-
stitution aims at creating an environment favorable to the develop-
ment of moral virtues where the state plays a constructive role in the
evolution of mankind leading toward God.?* This is perhaps the most
significant contradiction between secular socialism and Islamic egali-
tarianism. But despite these divergent visions, there exist striking simi-
larities between the two constitutions, particularly in areas of the
state-run economy, governmental authority, distributive justice; civil
and political freedoms and foreign policy. Recently, under Mikhail
Gorbachev’s doctrines of Perestroika and Glasnost, the 1977 Soviet
Union Constitution has been amended to effect some structural .
changes in the government and to relax control over civil and political
freedoms. This Article, however, compares the Iranian Constitution
with the original 1977 Soviet Union Constitution without new amend-
ments. This comparison is more meaningful because at the time the
Iranian Constitution was drafted and promulgated, the 1977 Soviet
Union Constitution was intact in its original form and text.-In other
words, if the 1977 Soviet Union Constitution inspired the drafters of
the Iranian Constitution, any new amendments to the 1977 Soviet
Union Constitution, which have been made after the promulgation of
the Iranian Constitution, are irrelevant to the extent that they d1d not
influence the drafting of the Iranian Constitution. -
dJust like the Soviet Union Constitution, the Iranian Constltutlon
possesses the following attributes. First, the Iranian Constitution re-
jects capitalistic modes of production and prohibits concentration of
wealth in private hands.? It allows the state to own the main means of
production for systematic and well-planned growth and management
of economic forces.?* Accordingly, it subordinates individual économic
activity to social interests and egalitarian principles.?* /
Second, it allows the state to institute a form of government in
which the ultimate decision-making authority remains vested in 1_;_he :
guardians of ideology who are able and willing to carry out social and

tual level and, therefore, this Article does not provide any insights into the historical,
cultural or political context in which these constitutions were framed. The reader may
also keep in mind that constitutions are often inspirational documents and they do not
necessarily reflect the existing realities. Thus, there may be a gap between law on paper
and law in action.

21. IraNIAN CoNST. art. 2, para. 1, § 3.

22. Id. art. 43.

23. Id. arts. 43-45.

24, Id. arts. 43-44.
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economic policies consistent with egalitarian justice.?®* Democratic in-
stitutions such as an elected legislature and executive are not allowed
to subvert the course of social and economic development.2®

Third, the Iranian Constitution incorporates the principles of dis-
tributive justice and grants citizens basic social and economic protec-
tion. It furnishes all citizens with basic social and economic rights in-
cluding the right to work, the right to education and the right to
housing. Just like the Soviet Union Constitution, the Iranian Constitu-
tion assumes the responsibility to provide each citizen with the basic
necessities of a decent and dignified life.?? -

Fourth it recognizes civil and political freedoms of 1nd1v1duals,
but subjects these freedoms to communitarian interests and moral
standards.?® Thus, while individual enjoy freedoms of speech, religion
and association, they may not use these freedoms to reject fundamen-
tal principles of collective morality or to undermine social and eco-
nomic policies.?®

Fifth, just as the Soviet Union Constitution bullds promotes and
defends world socmhsm, the Iranian Constitution advocates the bring-
ing together of all Islamic societies to join them into one grand Islamic
community. This espoused Islamic solidarity hopes to estabhsh a di-
vine order under which the oppressed upon the earth shall rise up for
their rights and regain their lost leadership,®

If Islamic egalitarianism as embodied in the Iraman Constltutlon
succeeds in establishing similar constitutional regimes in Islamlc states
other than Iran, interesting new developments might take place on the
world scene. For example, close ties might develop between socialist
and Islamic communities, posmg new international problems for the
West. On the other hand, it is also likely that those Soviet Repubhcs,
which are predominantly Moslem, may begin to reJect secular socialism
in favor of Islamic egalitarianism, thus destabilizing both the 1deology
and the boundaries of the Soviet Union. While these questions are im-
portant, this Article does not explore the impact of Islamic egahtanan-
ism on future mternatlonal events. Rather, it examines shared charac-
teristics that exist between the constitutions of Iran and the Soviet
Union. This constitutional kinship between Iran and the Soviet Union
highlights the compatibility that the Iranian Constitution has found
between Islamic standards and socialist principles, and enhances un-

25. Id. art. 91.

26. See infra notes 75-102 and accompanying text.
27. See infra notes 103-36 and accompanying text.
28. See infra notes 137-61 and accompanying text.
29. See infra notes 146-61 and accompanying text.
30. See infra notes 162-76 and accompanying text.
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derstanding of Islamic egalitarianism.

II. OWNERSHIP OF THE MEANS OF PRODUCTION

Over the centuries, the concept of economic justice has intrigued
human societies. Given the scarcity of economic and social goods, there
have always been societies in which part, if not a majority, of the popu-
lation lived in poverty. Even though economic inequality is still a fix-
ture of human civilization, almost all modern societies have shown
some commitment to alleviate the condition of the poor.** On the other
hand, new ideologies have emerged in human thought that give the
poor a militant consciousness to protest against systems built upon
privileges and deprivations. Socialist thought, for example, stresses the
idea of a unified movement against the private ownership of the means
of production that it considers to be theé major source of economic in-
justice.®* Even though one may question whether socialism is'an effec-
tive method to bring about social equality and prosperity, socialist
thought offers a form of rebellion against economic oppression. *

Although Islam does not offer a coherent theory of economic jus-
tice, it prescribes general guldehnes that Moslems may follow in their
economic transactions and economic relations. To understand the Is-
lamic conception of economic justice, Islam may first be distinguished
from other religions that prohibit or discourage any form of eCon_Omic
activity, creating a belief among their followers that God will provide
them with their daily meals.®* Islam allows commercial activity, and
merchants have always been held in respect in Islamic communities,®®
Moreover, there is nothing in Islam that prohibits private ownership;
in fact, the Koran lays down the rules of inheritance.*® The stiff pun-
ishment that the Koran prescribes for stealing further shows that Is-
lam protects private property.*” Even though Islam allows acquisition
of private property, it embodies several egahtanan principles. For ex-
ample, it chides with contempt the concentration of wealth in pnvate

31. International Covenant on Economic, Social and Cultural Rights, G.A. Res. 2200,
21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966). This covenant recognizes
rights such as the right to food, work, housing and medical care. See id.

32. H CoLLiNs, supra note 6, at 102-03.

33, See generally G. ConeN, KarL Marx’s THEORY OF HiSTORY: A DEFENCE (1978)

34. M. RopINSON, supra note 7, at 14,

35. In Iran, for example, merchants cooperated with the clergy in opposing the
Shah’s regime and made voluntary contributions to finance anti-government action. See
M. PEsARrAN, IraN: A RevoLutioN 1IN TurmolL 16-17 (H. Afshar ed. 1985).

36. See Koran 2:180, 240; 4:7-9, 11-12, 19, 83; 176.
37. Id. 5:38. (as to thief, male or female, cut off his or her hands).
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hands®® and prohibits charging excessive interest on loans made to the
needy.* It mandates that the employer pay wages to the laborer*® and
that Muslims set aside every year a prescribed part of their savings for
the welfare of the poor.* These rudimentary, though important, prin-
ciples may be interpreted and extended to suggest that Islam empha-
sizes an egalitarian economic system.

But Islamic egalitarianism does not answer the more critical ques-
tion of who should control the means of production—a question cen-
tral to the debate between capitalism and socialism. Since private
property is protected in Islam, a good case may be made that Islam
does not oppose private ownership of the means of production. On the
other hand, it may be argued with equal force that Islam is incompati:
ble with capitalism which encourages concentration of wealth and max-
imization of profit. Whether Islam is compatible with socialism or capi-
talism is a question that may not have a precise answer.

The Iranian Constitution rejects both capitalism and Godless so-
cialism.** And yet, it has taken a major step toward bringing Islam
closer to socialist principles of production and distributiofi. In fact, it
establishes an economic system quite similar to that of the Soviet
Union. For example, the Iranian Constitution embtraces a conceptlon of
Islam that allows the Islamic state to control the main means of pro-
ductlon 3 And the reason the Iranian Constitution prohibits concen-
tration of wealth in private hands* is to assure that the community as
a whole, and not just part of the population, receives the fruits of the
economy. It is in this context that a comparative study of the Soviet
and the Iranian conceptions of ownership provides useful insights into
the Iranian attempt to found its economy upon a mixture of Islamie
and socialist principles.

Article 10 of the Soviet Union Constitution states that socialist
ownership of the means of production is the foundation of the eco-
nomic system.*® The principal form of socialist property is the property
that the state owns. This includes the land, its minerals, waters and
forests; the basic means of production in industry, construction and
agriculture; means of transport and communication; banks; most urban

38. Id. 3:180; 4:37; 47:317,38.

39. Id. 2:275-76, 278-80; 3:130.

40. Id. 18:76-78; see also M RopiNsoN, supra note 7, at 14.

41. Koran 2:43, 110, 177 277; 4:162. :

42. IranIAN CoNsT. preamble (the economy is a means, not an end).
43. Id. art. 44.

44. Id. art. 43, § 2.

45. Konst SSSR art. 10, para. 1.











































































