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I. INTRODUCTION

Domestic partnerships and the benefits adhering thereto claim an
increasing share of the national attention. Seen in conjunction with
the hot-button issue of same-sex marriage, partnerships are often
viewed as the lesser of the two evils, a way of according economic
and legal equality to gay and lesbian couples while withholding the
magic symbolism of “marriage.”

Partnership schemes raise delicate issues of their own, however,
as a recent uproar in Massachusetts demonstrated. Acting Governor
Paul Cellucci vetoed a measure that would have allowed Boston to
extend health benefits to domestic partners of city employees.> His
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1. The distinction between domestic partnerships and same-sex marriage can be lost,
usually because the conflation furthers other agenda items. Anti-gay evangelical Chuck
Mclthenny, for instance, treats them as interchangeable synonyms. See CHUCK MCILHENNY, ET
AL., WHEN THE WICKED SEIZE A CrTY 91 (1993). He rhetorically eliminates the middle ground of
being for domestic partnerships but against same-sex marriage, because in his view they are
identical. See id.

2. See Tatsha Robertson, Edict Expected on Partner Benefits, BOSTON GLOBE, Aug. 4,
1998, at B1. The city defined “the term domestic partner . . . as two people over 18 who share
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stated rationale was that the measure was too expansive.” While he
supported the provision of such benefits to same-sex couples, “he
believed the bill, by broadly extending benefits [also] to unmarried
heterosexual couples, could discourage marriage.” He noted that to
sign the partners bill in its proposed form would undermine his
support for strengthening traditional marriage.’” He indicated his
willingness to sign an alternative bill which limited benefits to same-
sex couples who are denied the option to marry.®

The response was immediate, loud, and hysterical, even as
filtered through press accounts. Cellucci had “betrayed the gay and
lesbian community,” according to Sean Cahill, Chairman of the
Lesbian and Gay Political Alliance of Massachusetts.” “I think he’s
playing to the intolerant right wing of the Republican party and voters
don’t want this kind of divisiveness from our leaders.”® Significantly,
Cahill concluded that “whatever his rationale, this is an anti-gay act.”
Boston Mayor Thomas Menino immediately issued an executive
order extending benefits to domestic partners of all types.'°

The Boston drama has been repeated to a lesser or greater degree
in workplaces across the country.! Citing unknown costs, Tulane
University’s Board of Administrators narrowly voted to deny
employee benefits to domestic partners.'”? Sponsors of the rejected
program portrayed the Board’s veto as thinly disguised homophobia.'
Critics accused the university of betraying its progressive tradition,
current employees threatened to resign, prospective faculty allegedly

basic living expenses, assume the responsibility for the welfare of their partner, are competent to
enter into a contract, and are not married to anyone else. The sex of the couple is not included in
the definition.” 7d.

3. See id.; Adrian Walker & Tina Cassidy, Cellucci Rejects City s Partners Bill, BOSTON
GLOBE, July 31, 1998, at A1.

4.  Walker & Cassidy, supra note 3, at Al.

5. Seeid.

6. See Hilary Sargent, Mayor Sets Order on Partner Benefits, BOSTON GLOBE, Aug. 5,
1998, at B7.

7. Martin Finucane, Gay Groups Outraged over Cellucci Veto Threat, BOSTON GLOBE,
July 30, 1998, at Al.

8. I

9. Id. (emphasis added).

10.  See Hilary Sargent, End “Political” TV Ads for Big Dig, BOSTON GLOBE, Aug. 6,
1998, at B5.

t1.  See Panel Votes Benefits to Gay and Unmarried Partners of [Oregon] State Workers,
IMPACT, Feb. 13, 1998, at 10.

12.  See Nick Marinello, “Domestic Partners” May be Headed Back to Board of
Administrators, 17(5) INSIDE TULANE, Jan. 1998, at 2; Toni J.P. Pizanie, Sappho Psalm: The
Tulane University Community v. the Tulane University Board, AMBUSH MAG. 2000, Jan. 23-Feb.
5, 1998, at 8.

13.  See Pizanie, supra note 12, at 8.
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chose other campuses, and gay students claimed to feel unwelcome on
the campus.™

Despite this disgruntlement, legitimate objections to the Tulane
plan, other than the proposition that the Board hates homosexuals, are
imaginable. The Tulane proposal runs afoul of the same objection
Cellucci voiced against the Boston program, namely it extends
domestic partner benefits not only to same-sex couples, but to
heterosexual couples as well. Like Cellucci, I”® agree that this is a
fatal flaw, and as a gay member of the Tulane community I too would
have voted against this policy’s implementation. Unlike Cahill, I do
not believe that anything which has positive immediate impact upon
gays and lesbians is an unqualified good, to be pursued at any cost.'
The desirability of any present-at-hand action must be judged against
the standard of long-range objectives, and not of short-term
satisfactions.

The politics of our movement proceed best when based upon
sound first principles: When we know what is true, we can do what is
right.” In a complex milieu of competing values, we must prioritize
the relative importance of each. When values conflict, we should
compromise the less important in order to preserve and further the
more important. This process does not imply that a losing issue has
no importance, only that it ranks lower on the hierarchy of movement
values, and thus must yield. Any other procedure would be
counterproductive and arbitrary.”

14.  See Tracy Schafer, Gays Left Standing at the Altar: Tulane Gets Cold Feet over
Domestic Partnership Benefits, IMPACT, Dec. 19, 1997, at 16.

15.  There is some discomfort in writing in the first person for an academic publication,
especially because this Essay aspires toward something broader than a mere opinion piece.
However, as Kierkegaard made pungently clear in CONCLUDING UNSCIENTIFIC POSTSCRIPT
(1941), the ethical resides in the subjective, which is the interiority of the individual. Only the “I”
can be ethical, since only the “I” can make decisions. This Essay indicates where an ethical
decision must be made by each individual, and does so in the only way it really can, by
recounting how one particular individual, 1, has already committed himself.

16.  For instance, note how Philip S. Home can only imagine two reasons for businesses
to refrain from extending benefits to “unrecognized couples™ intolerance or information
deficiency. See Philip S. Home, Challenging Public- and Private-Sector Benefit Schemes which
Discriminate against Unmarried Opposite-Sex and Same-Sex Partners, 4 LAW & SEXUALITY 35,
49 (1994). He does not allow even for the logical possibility that these benefits have been
considered by fair-minded persons, and rejected as being in conflict with higher values.

17.  See James M. Donovan, A4 Philosophical Ground for Gays’ Rights: We Must Learn
What Is True in Order to Do What Is Right, 4 (1 & 2) GeEo. MasoN U. Civ. Rts. L.J. 1
(1993/1994).

18.  Although the principle sounds simplistic, it can be complex in its application. A
recent example involves the endorsement of the national lobbying group, the Human Rights
Campaign (HRC), of Republican Senate incumbent Alfonse D’Amato over the strenuous
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In this case the relevant principle is that marriage is a bedrock
institution, unique among all other forms of interpersonal
relationships, which should be nurtured by our society. Not every
queer activist would agree with that statement, and I do not defend it
here. The claim is inherently valuational, and as such cannot be
justified rationally. The best one could hope for is to point out all the
valuable benefits of socially nurtured marriage.” But that does not
necessarily require the concession that marriage should continue to be
nurtured in this way, or that it should be prioritized above other
relational forms. One could only conclude from such an argument
that if this privileged status for marriage were not preserved, the
society we know would become something other than it is. That is as
far as logic will take us. It cannot tell us if any such change would be

objections of New York gays and lesbians. See Human Rights Campaign, HRC Endorses
Alfonse D’ Amato for U.S. Senate [Press Release], Oct. 21, 1998.

At first blush, HRC’s action would seem to be of the type advocated here. The organization
claimed to be uniformly applying its policy of endorsing incumbents who support its mission of
equal rights for gays and lesbians. See id. D’Amato’s record on this issue is surprisingly
satisfactory for a senior Republican. See id. Although his opponent, and the eventual victor,
Charles Schumer, scored at least as well as D’ Amato, the latter’s incumbency gave him the edge
in the eyes of HRC. See id.

The objection to HRC’s endorsement comes from D’Amato’s staunch opposition on other
issues. “When you look at gun control, abortion, and a host of broader issues, many of HRC’s
constituents, including me, would prefer Schumer,” says Ethan Geto, a New York gay activist.
Charles Kaiser, The Best Man, NEw YORK MAGAZINE, Oct. 5, 1998, at 23. “But then you look at
HRC’s mission. They’re there to get pro-gay legislation passed to protect the interests of the gay
and lesbian communities and make policy advances on behalf of gay people. There’s only one
way they’re going to do it: they have to attract moderate Republicans.” /d.

HRC’s endorsement could be read as principled pursuit of its highest goals even when that
action incurs costs among its primary constituents, who weigh in their decisions other factors
beyond the explicit purview of HRC’s agenda. Keeping such people “happy” would conceivably
be an important consideration for any organization, but a lesser one than the accomplishment of
its chartered purpose, and thus should yield.

Another reading is possible, however. While HRC rightfully ignored the additional issues
which are not part of its explicit functions, it also ignored others which are implicit to its own
political self-justification. By essentially vetoing the choice of New York gays and lesbians as to
their preferred representative, HRC undermined the credibility of its claim to speak on our behalf
on Capitol Hill. Instead, it attempted to reverse the flow of authority, dictating to New York who
they should support in disregard to their own interests but in furtherance of HRC’s. From this
perspective, HRC pursued the lesser value of formulaic adherence to policy over the greater
principle of preserving its moral claim to represent a larger constituency than its overt
membership (which got considerably smaller after the D’Amato endorsement). Without that
veneer of grassroots support, HRC loses whatever clout or persuasiveness it might have wielded,
and consequently makes accomplishment of its goals almost impossible.

Pursuing the greater principle over the lesser is thus not an easy strategy for action, because
it requires positioning oneself from any number of possible perspectives within that one which
correctly identifies what is, in fact, the greater principle.

19.  One list of such social benefits of marriage can be found in WiLLIAM N. ESKRIDGE,
JR., THE CASE FOR SAME-SEX MARRIAGE 66-67 (1996). He also provides a shorter list of the
obligations of marriage. See id. at 70.
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“good,” or if we are better off with what we have. Anyone who has
read Plato should be readily familiar with the difficulties of
identifying what is the good.

For many radical social and sexual revolutionaries, a social
revolution overturning the exclusive privileges of marriage would be
a good thing.?® But for the much larger majority of our community
the good lies with according marriage a special status, and removing
the bar to its enjoyment for gays and lesbians. The last thing we
intend is to destroy or diminish the status of marriage.” It is because
marriage is regarded by most persons of all sexual orientations as
being so fundamental that we talk about it a great deal,” expending
vast energy to gain that status for same-sex relationships. This high
regard for marriage is not attributable solely to the “incidents of
marriage—the legal and economic protections, benefits, and
responsibilities that come with this central social institution.”” These
factors are indeed “incidents,” gaudy if attractive ornaments which
too often obscure the view of its underlying preciousness. Even if
“marriage conferred no legal rights or obligations, it seems likely that
the state would continue to solemnize marriages because that is what
people want—a public commitment and a right to hold themselves out
as something different than they were before the marriage.® The
power of ritual and social signification should not be underestimated.

“[Slociety as a whole has certain generally shared expectations
about the kind of relationship that married couples typically have
(while it lacks any such clear expectations about relationships of other
sorts). Once a couple is legally married, society will come to expect

20. See Paula Ettelbrick, Since When is Marriage a Path to Liberation?, in SAME-SEX
MARRIAGE: PRO AND CON 118 (Andrew Sullivan ed., 1997); Urvashi Vaid, Status Quo or Queer,
ADVOCATE , Mar. 17, 1998, at 72; Steven K. Homer, Against Marriage, 29 Harv. CR-C.L. L.
REv. 505 (1994). Homer, for instance, is concerned that if traditional marriage was extended to
gays and lesbians, it would privilege the couple over other types of relationships he enjoys, such
as with his “fuck-buddies.” See Homer, supra, at 530.

21. See The 1997 Polls: Civil Rights, ADVOCATE, Jan. 20, 1998, at 20. 22% of
responders said that “legalizing same-sex marriage” was “the most important goal for gay rights
activists.” Jd. The only other response category receiving higher affirmation (31%) was that “ail
are equally important.” Id.

22.  See Advocate Readers Rank Their Interests for 1997, ADVOCATE, Jan. 20, 1998, at 20.
Marriage was the top subject of the year for readers of The Advocate in 1997. See id. Other
subjects making the list were the Employment Non-Discrimination Act (#2), Protease inhibitors
(#3), Ellen (#4), and Hate crimes (#5). See id.

23.  Evan Wolfson, How to Win the Freedom to Marry, 4 HARV. GAY & LESBIAN REv. 29
(1997).

24. Craig A. Bowman & Blake M. Cornish, Note, A More Perfect Union: A Legal and
Social Analysis of Domestic Partnership Ordinances, 92 CoLuM. L. REv. 1164, 1185 (1992).
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that their relationship is of this kind.”” Critical here is the role of
public expectation. “It is the public recognition of the status of
‘married’ that constitutes the most important benefit of marriage, and
what is most crucially abridged when the State discriminates against
gay couples who want to marry.””® Does it matter that this public
recognition is withheld? Frankly, yes. “It is all too easy for the rest
of society to ignore same-sex relationships, and to assume that they
are only sexual, or involve no serious long-term commitment or
sharing of finances and household responsibilities.”” When society
expects the best of us, and encourages us, we tend to aspire to achieve
those goals. Similarly, when it expects little or the worst from us, and
places obstacles in our path, we tend to meet those goals as well.
Those looking to explain the frequent collapse of our relationships
need look no further than this failure of the public to “expect”
marriage-like behavior from us. Like heterosexuals, we need
acknowledgment by the public in all those little ways that remind us,
often when we most need such reminding, that yes, we are a couple,
and whatever comes, we are intertwined. Even with such reminders
heterosexual couples forget; the wonder is that we remember as often
as we do without them.

Public expectation constitutes the forgotten, almost subliminally
effectuated core of marriage. The fact that marriage does confer legal
rights and obligations makes the debate over same-sex marriage of
increased practical vitality for all concerned, but these riders are not
the central concern for either side.

For purposes of this Essay then, the preservation of marriage in
its present superior status, albeit not necessarily in its present form,
constitutes a good. Further, it is a very high good within the hierarchy
of values. Within the arena of domestic relations, in fact, there is no
higher good. Marriage is the ground from which all other relations in
an ordered society spring. Those who disagree need read no further,
as they will surely be unmoved by what follows.

Extremists aside, gays and lesbians desire the right to marry
because we value the institution,”® and we will herein take this state of

25.  Ralph Wedgwood, What Are We Fighting For?, 4 HARV. GAY & LESBIAN REV. 32, 33

(1997).
2. Id.
27. I

28. For instance, most gays and lesbians would be disturbed by the observation that
“regardless of the duration of the relationship, or the degree of commitment, cohabitants and
same-sex couples are not afforded the legal recognition and rights allotted to traditional married
couples.” Ron-Christopher Stamps, Domestic Partnership Legislation: Recognizing Non-
Traditional Families, 19 S.U. L. REv. 441, 445-446 (1992) (emphasis added).
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affairs to be “good.”® That cannot be overstated. We like marriage,
we appreciate what it stands for and what it entails. We (the gay and
lesbian community) believe that we (the whole of society) will be
better off both collectively and individually if we (the gay and lesbian
community) undertake its responsibilities and enjoy its benefits.
Accepting the specific goal of preserving the status of marriage,
but in revised form, and the guiding principle that lesser goals must
“yield to higher goals, we arrive at the conclusion that anything
undermining the marriage institution should be avoided unless one is
willing to argue that an even higher principle is at stake.. The question
then becomes: What is the effect of domestic partnerships upon
marriage?

II. DOMESTIC PARTNERSHIPS

Andrew Sullivan characterizes domestic partnerships as an
unqualified “bad.”® For him, the very “concept of domestic
partnership chips away at the prestige of traditional relationships and
undermines the priority we give them.”' But he paints with too broad
a brush. Domestic partnerships can be a push for an alternative to
marriage, as the radicals might like, but they can also be temporary
‘remedial compensations for those persons who are currently excluded
from marriage. ‘

Even supporters of domestic partnerships predicate their arguments on the premise that
unmarried couples can possess the same degrees of commitment and duration as married couples,
and on that basis should be socially nurtured.. See Rebecca L. Melton, Note, Legal Rights of
Unmarried Heterosexual and Homosexual Couples and Evolving Definitions of “Family”, 29 J.
Fam. L. 497, 498-99 (1990-91) (“The denial of legal protection seems odious when it is
recognized that the family interests of unmarried heterosexual and homosexual couples are
identical to those of the traditional family.”). ) .

29. The argument that marriage should be extended to gays and lesbians because it is a
social good is severable from the argument that because marriage is a fundamental right, gays and
lesbians cannot be excluded from its enjoyment. Writer Andrew Sullivan presents both
arguments, but favors the latter. See Andrew Sullivan VIRTUALLY NORMAL: AN ARGUMENT
ABOUT HOMOSEXUALITY (1995).

Just because something is a right, however, does not entail that it is good that we exercise
that right. On the other hand, denial of a right is really only worth getting agitated about if that
denial prevents us from realizing a good. To fight for a right that will have an undesirable
outcome in operation, or to grouse about a lack of a right we do not intend to exercise anyway,
seems hardly worth the energy. Moreover, if same-sex marriage is a social good, it should be
encouraged regardless of whether it is a “right.” Driving a car is not a “right,” but the practice is
encouraged because of the positive effect personal mobility has had on our economy.

Severing the “rights” argument from the “good” argument is intellectually understandable,
but they should stand together. Same-sex marriage is both good and right.

30. See Andrew Sullivan, Here Comes the Groom:- A (Conservative) Case for Gay
Marriage, in BEYOND QUEER: CHALLENGING GAY LEFT ORTHODOXY 252, 254 (Bruce Bawer ed.,
1996).

3. M
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