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SHELF PROJECT
a

Amended Returns - lmposing a
Duty to Correct Material Mistakes

By T. Keith Fogg and Calvin H. Johnson

The a¡lerrdcd rctuul proPosal would lequile a tax-
payel kr fiìc an a¡rcncied Ìetunl to collect an innocclìt
factuai error ìarge cnoLrgh to be wortl'ì corìecfing o1ìce the
erlor is discovclcd. lìaiÌule to collccl a Prior tePreseÌìta-
tion on drscovcrv of its falseness is a form of deceit undcr
Amcrict'ur nontax law. A taxpayer should not deceìve his
govcl nìllcrtl.r

rl'r'io¡- schoì,lr-ìv corrùrc:i1iâry supporting the arnended rcturn
i¡.ludcs l<cnncth 1.. Il¡rris, "lìequirnÌ8 thc Corrcction of llÌr'or
ljnrlcr tlrr: Io.l.r¿l lìx ltaw," 42 'Ihl¡ .i,n'¿'. 515, 536 (i989)
(cdrcludinll llì¡l ¡rì ¡Iìclldecl Ìctrrlll js \.r'ithi¡ ¡ tâxPayer's cluty
k) fiìc ¿ {r uc ¿n(l ¡Dr(rndctl r'etu|n, aùd findìlì8 tlo iìd ùitlistÌilti1rc
clilflcultìcrs); lLr.lsorì lirÌn]rle, "lìcthtlking LnPositiorì oI a l,c8¡]

lì;ootrìote .orrti[üed in rìext €ol!¡rnn.)
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I. Current Law

A. h.ternal Revenue Code

The lnte¡nal llcvenuc Code does not require a tax-
payer to file an amended return to correct a mistake
discovered after the filing of the original tax rctuur.2 The
wo¡ds "aurenclecl letr-un" scalccly aPPear in fhc codeil
Reg. sections 1.451-1(a) altd 1.461-1(a) Provide that a

taxpayer "slxruld" file an amended letuul wllen the
taxÞayel ascertains an error on a PIior tax returu, and pay
.rny aclditiorr.rl l.r\ duc willìin the pcliocì of lirnifatìolrs.a
IRS Publi.,ìt ion 17,\our l:¡¡ltrnl lttroùt, Tnt,lr..rs lorrg saiJ
that you should correct your return if, after you have
filed it, you find that "you did not report sotne ittcome,

[or] yori claimcd deductions or cledits you should not
have claimed." l'he publication states that you should
"use þ-orm 1040X, Aurerrcìed U,S. Individual Incolne Tax
Return, to correct a retunÌ you havc aheady filed."

In Broadhead t¡. Contmissìoner, tl.re Tax Court held that
T'reasury regulations do not require a taxpayer to file an
amended retuur, even aftet being advised to do so by atr
accountant.s In Broqdhend, the taxPayer's accountant ad-
vised the taxpayel that Ìris closing invcntory accourìts
wele ¡ì errol LrrÌclcr accounting PlinciPles aftel the fiìing
of the taxpayer''s oti¿inal incorne tax retull'r.r'The IRS
ârgued that Bloadhead "willfully ar.rd deliberately at-
tempted to evade and defcat his income taxes when he
refused to file the amcuded return after being advised to

Dutv to Clorrcct Mâtclial Iàx Iìeturn Èrrors," 76 N¿L¡ 1' Rct¡ 223
(199'7) (fâilurc to Ìcquile aÌÌlcnded letulns is a "lingeli¡g
odditv oL pLocr'.ìur'.1.

'Tic t.,,rn .,rlrcrrJ¡,1 r' lutrì',cfc¡q lo d r',.lLrrn fr['d ¡flcr'¡n
original rctunl has Lrcc¡r ljled for a ìaxable period aÌld ¿ìftcÌ-tììe
duã daie, irrclr-rdi|tg cxtcnsions, foÌ ihe ori8inal Ictullì. Tììat aù
amendcd refum is filccl aftel flìe drie date of tlìc retultì
djstiiìgujshes ìi fiom a "supetseditg rchr:n," which wiìl l¡e
defirred and discussc'cl Lrdow

sThe thÌcc places irl lhc code that trlìe wo¡ds "ante¡ded
rclurns" a¡:peal arc in section 965(bX2) (exccPtiorì io amourìts to
be includóci for thc' tcnÌpor¡ly divjdeÍlds receivcd cleduction)
ar'ìd in the descipiivcr hc¿dirìfls of sectiorì 6501(c)(7) (excePtiorr lo
tlìe statute of 1i;rit¿tjorrr on ãsscsslnetrl) and scctiorl 6662,4.(c)(3)

{5D.(i,rl rrrl, !\ill, r, \lrr I lu llì¡ inìp',\iliorì {'i lh{ l'' lrr'r'y
¡ì¿t,,1 t" r.,ltr .in ,,ri.l, r:l,1l,rìì, nl-j :ccri"rr' ¡'sLJl{' r{7) rnd

'r',24(, 
jLìr ,,r,.,1is, r'.-'l f.rrlh, r l', 1'.rn.

'rlleA. scctìon 1.451-1(a) pror'ìdes tlìat "it ¡ taxP¡ycÌ ascer-

iaì¡rs tlìä1 alT itcrlr shtruld havc becrr includcd iI1 gr'oss rÌrco'ne i11

.rpÌi,,r'l.r.rl'l, y,.rr. l', 'h',uld, if wrtlrirr ilr| Pcrin i l lim'r ìtìr.'n
fii ,r,' ¡,r,, rl,1,,1 r' r,,rr' rld l¡y,1rìy 'ddilior'ìl ' 

rL Jtr" " Undcr

hr. s,1 lr, Il r.lhl l(.,/ rl .ì lì)pJycrrsccrl ìrn llìrl ì lijllrility

-l' r"ll,",',,,ft r.,1.,,, l.u' '.'i,'ít irì .. Ðri"r r"''l'lt y"ìr; rlìr
i.r>f,rv,ir -iì.,rl.l rl ¡'tl'rrr {lr' l''ri''i rrf ììr'rilrf"Jrr' lrl( rn
-';;'1,,,i"¿,.¡',r' 'n,r ¡"v rrrl 'djrLi"r"rl r'r' Jrr'
""';ii',.r1,ì,ì l' à,,i, ¡itsiittuít, t4 tCM (cCF{) l2¡r4 (1955)I

ì r' T- Keith Fogs is a. tisiting:àòiló!..Í¡.tè.:pìòfèssoi¡.ìair¿
diÍè¡ror .of, tlìe .ra* cliñiò jât:,Vill¡iiéijàlifà',ù:iSòhóô1;

Cah,in H. Jolrrson is a professor of law at thc Univcr-
;iitróf Îèiàs. rhe âqÍlrdrs:ùidli,rot{|liik Daíàld TÒbtt:
Áúir :cu*, ¿no ru.éep¡ Dodge.jp,r&lPflllcôrn¡tente
ai:r 4 Þ!þr. draf t. TIiè authÒr.è:alé,iQiirciì.é'ib,lÇ fc!!¡r¡o!t
tÏat reinain.

'Ilrc arnendrrd returns proposal would crealc a duty
for a Irrpayct t() co[r('ct nìatcrial factual er¡ors on ¡[s
rtaÌr retuin u'hen thè èrrdr ìiÈ .:itiqepíÈ.rçè:.fqi1ù!P:lq
adiÌpct an erÌoneòùs, h.rt iùlo.:a¡¡ltr:,æÞ. ieJ.e¡t¡i ta+js
cinìsider ed. to be a f oiÍi.ôf.lé¡èitriirAi¡rè-iic-ùtltò-it:iand
conlrüct liìl{.

l'hc' propos,¡l is made ¿s a part of the sheLl Project,
a.collaboration by tax'pròfedsionã1s.: f .dgVdoÞ., qnq
perfcct proposals te,hslprCo!g{9ts:,w.hç11 jt ûeg.$.¡: ta
raise revenue, Slieli Projec!;pjqij.qsà1Þ,tâÍê':,!4tetitiecl to
raisc reve¡rr¡c, defend the tax base, lollow the motìey,
and ìrnplovc thu rdtiolìality ald efficiency of the tax
systcnr. fhe IJX commur ty c¡n ProPose, foilow, or
cdit plopos.ìls ¡l h ttp:,/ /www.tdxshelf.org. A longcr
dcsciiption of the Shèlf Prqecf:c-arìi bê':fô'liiidr ât:l/The
Shclf Plojectr Revenue-Ràising Pf.ojècib.Th4!,rpefend
the Tax Basc," Tûx NÒfes, Dec. 10-l?002,.p. \9f!¡ DPC

2A07 -22632, 2007 TNT 238-37,, Shêlf:?rrrieçf..PraÞos.als
follow tlÌe Iortrat of a tax cotrr¡iite.e:1.e..Porl ii,ì:exP!4ilì-
itlg currerìt law, the reasolts . Jõi' :chàügèi .ìaiid' the
plopos.ri itsclf.

Copyrighr 2008 't Keith Fogg anà C¡¡vjn ¡l:.JohnÞan.
AlÌ rights reserùgd. t' I ...
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do so by hìs ¡lccounlanl."7 The Tax Cou¡t held thaL tlÌc
iaxpayer "\,iìs lÌot requiÌcd by stafute to fik: au al¡endcd
rc[Lrrn, ¿r'ìd if onc h¿rd been tendered fol filing, [the IlìS]
ior¡l.l lr¡vc d..clirred to ,rccept il."P ltt liadarntco u. Co¡t-
ntissit¡t¡u , thc Suprcrne Court in,plicitly accepted llrcad-
,lrrrtr/, sayûrg that "the lnterr-ral Revenuc Codc does not
explicil\/ plovirle cither for a taxpayer's filing, or for the
Com¡¡issioner's acceptance, of an ame¡rdcd return; ir-ì-

stead, all alìlendcd relurn is a creature of admìrìistrative
r>rigin and ¡1ace."e

An ancnded letunì, Foll¡ 1040X, does not generally
affect the status of tlìe original return. The filing of an
anìended retu¡n does not charìge the statute of limita-
tions that began to run with tlte o¡iginal ¡etum.ro In
Kalfrcider Co struclion Co. 0. Utúted States, the cotporatc
taxpiìyer lìad filed an arnended Ìeturn and paid tlìc
acldilional tax shown due on the amended return witlìin
the original return's three-year statule of limitations.rl
Ilowever, rnore than two yea¡s after paymerìt of the
additiuul tax, the corporation filed a claim for ¡efund
shortly afteÌ a court ruled that the additional tax should
have lrecn paid by the i1ìdividual owners of thc corpora-
lion and not the cor?oÌation itself.12 Rejectirìg tlìe tax-
Pa)/er's a¡gument that the three-year period of limitations
slìould begin to run from tlÌe tirne the amended return
was filed, the Third Circuit Courl of Appeals found lhat
the claim for refund was not timely filed, stating, "tlìe
statulc of limitations begins to run from the date the
or'ìginal return was filed, and tlìe filing of tlìe amendcd
return does not operate to extend the statute."r3 There is
a liüìited exception under section 6501(c)(7) in which an
amclìded ¡efu¡n will extcnd tlÌe statute of limilations: If
the IllS leceives a \drittelÌ document showing an addi-
tiolìal tax dr.re, signed by the taxpaycr, within 60 days
befo¡c the expiratiorì of the statute of limitations, thc
period for assessmcnt of the additional amount shall not
expire for 60 days after the date of receipt of such
doculÌrcrìt.

Sitnilally, if the taxpayer had filed a fraudulent origi-
nal rctu¡rì, the filing of an accu[ate amended return does
not change thc fraudulenl nature of tlte original. In
llntloracca, the SupÌeme Court held that the section
6501(c)(1) exception applies when a taxpayer files a false
or fi'audulent return and then later files a nonfraudulent
aDrcnded letuür, allowing the assessment of additional
taxes "at any time," evcn after thr€e years have passed.la

The code prescribes penalties for taxpayers and return
Prepalers that understate tax liability. Treasury regula-
tions plovide fhat accuracy-related ptovisions apply to

8ld.
'1ß4diûcîo o. Cont tissiotÍr,4þ4 U.S 386, ìqi (1q84)rIMichael Saltzmdn, ll<S I'n.ttc( nnd Ilro'nlure, pata.

5.02[2][b], RIA (revised 2d ed.2002) (citing KalÍreidet Collstrltc-
tio11 Ca 1t. Utliled States, 303 F.zd 366 (3d CiÌ.), cett. de ietl, 37L
u.s.877 ('1962)).

llKûllreidet Ca structioll Ca.,303 F.2ð at 367.

'21d,t3ld. at 368 (quoting 10 MeÌtens, FedeÌai htcome Taxatioìl
section 57.15).

t'Saltzrnan, (gltoti\g Bødflracco, 464 U.S. at 393).

980

aclditiolral t¿ìx showrì on arìre1ìdcd Ìelulns-ì5 Under sec-
tiôrì ¡)r)62, ,r i,r\p.r) ( r f¡çcs a pcrrally of 20 p|rccrrt of tìì,. ?

ili::' :,'J,,ìtj'ff rJï irli:l Jlri;î,il ï:ii : X; iî J:;il I'
tial !¡ nclcl s tatenìent of lax,16 Ncgligcnce ilr llris instance is
definccì k¡ include "any failure to nrakc a leasonal¡lc
atteDìpt to cornply" with the code plovisions, and disre-
gard includes arny "careless, reckless o¡ intentional dis¡e-
gard."r7 A substantial urÌderstatcmerìt of iÌìcome tax is
c{efj¡recl as tlìc glcater of 10 peÌcent of dre tax lequited to
bc shown tlrr llìc return or $5,000 ($10,000 for corpora-
tions).r8

Thc tax Ietuln pteparer is also subjcct to penalties for
understatement of tax.le ln 2007 Congress irìcreased tlìe
pc¡ralty â¡roullLs on tax lelun1 preparers2o alld ¡aised the
star'ìdards of conduct to avoid the retultÌ preparer pen-
alty. 'lb avoid a penalty after the 2007 amendments, tlÌe
tax returÌr pleparel must lìave a rcasonable belief that the
position was more likely than not to be suslained on its
¡nedts if thc position is rìot adequalely disclosed on the
tax retuln.zr lI tììe position is adequately disclosed, it
rìcecls only to have a reasonable basis.22 A position meets
the nrole likely llìalì not standard if it has a greater than
50 pcrccnt likulihood ol beint uplìeld.,' fhc lc¿sonal¡lc-
ness and likcliÌrood of a position may be established by
authoÌitics described in Ìeg. section 1.6662-4(d)(3)(ü).2¡
lìroposed amclìdments to the Ci¡cular 230 sta¡rdards
would incorpolatc the new more likely than not and
reasonable basis standards as the minimum standards of
professional conduct fot practice before the IRS.25

Section bô51(.ì) imposcs civil penalties of 5 pcrcent of Â
tlìc l¡r duc tor ( äch month the failu¡c ro fifË " r"Lui" !

15Reg. section 1.666a-2(cx2) and (3).
Ì"Scctiorl 6662(a) ând (b). The substântiâl understatelllent oÍ

tax can aüse frorìl an uideßtatenìeni of incone tax, a substan-
tíal valuation nisstatenent, a substantial overstâteme¡t of
pension liabilities, or a substantial csfate or gift tax valuation
understatcmcrìt. Section 6662(b)(2) throrgh (5).

r?section 6o62(c.).
rssection oo62(d).
resection 61194.
2osectìon 6694(a) and (b), Notice 2007-5, 2007-3lIlB 269, Do.

2406 25337, 2006TNT 245-6; Cttcular 230 section 10.34. Scction
8246 of thc Small llusiress and Work Oppolturìity Tax Act of
2007,l>.\-. 110-28,121 Stat. 190, amended several code provisions
relatcd to the tax rcturn preparer penalty. The 2007 act increased
the sectjorì 6694(â) penâlty from $250 to the greate¡ of 91,000 or
50 petccnt oI the tax return preparc¡'s income fronì the tax
¡etùrrì prepalation seÌvice. TIìc scction 6694(b) penaÌty for
ia'illful ar'ìd lcckÌess conduct was increâsed fron $1,000 to the
greater of $5,000 or 50 pelcent of tlìe inconÌc fiom the tax
prcp¿ratjon scrvice.

''Sccrion þ0941¿)12)(A) {hrough (C)(i).

"Scctjon ó694(a)(2XC)(ii).
2'I{eg. section 1.6662-4(d )(2).
'4Noiice 2007 5; Cir.ular 2'lU scctir-r¡ 10.J4.
2sl'roposed Treasury amendments to Circular 230,31 CFR

section 10.34(a) and (e), by refe¡er'ìce to section 1.6662 4. In
additìon to the proposed rcgulâtions undcr Cí¡culâ¡ 230 thete
are also proposcd rcgulations under sections 6694 and 6695, see
73 Fed. Reí.34,56Q (proposed June 17, 2008) (to be codified at 26
C.FR. pts 1, 20,25, eI al.)
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I
continues/ up to 25 peÌcent in llìe agglcgatc.26 If the
failure to file is shown to be due to f¡aud, the civil penalty
can be up to 75 pclcent of lhe tax shown on the rctulrì.27
SecLion 7203 provides that a failure to file a retum is a
misdemeanor; subject to up to a $25,000 (Íj100,000 for a
corporation) fine and one year's imprisonment. The civil
and criminal penalty provisions for faih-rle to fil(r a tax
returrì do not apply to amerÌded letullìs.

B. Administrative Practice

Wllile the code is basically silcnt regarding ame¡rded
rctulDs, there ale approximately 300 prcvisions concerr1-
ing amended returns in the TÌeasr-lry regulations. These
provisions consistently require that the a¡rended rcturn
can be cc¡rsidered only if the oliginal retuuì was not
flaudulent. One key provision is reg. section 1.6664-2,
which takes into account any additional tax shown on a

qualified amended leturn in calculating any tax undet-
payment for llìe sectior] 6662 accuracy-related penalty.rs
A taxpayel will sornetirnes rationally file an arnended
rcturn to rcduce or avoid tlìe accuracy-based penally.

'Ihe IRS atlempts to discover elrors that arc either
sìrlplc mathernalical crrors ol missing income, reportecl
by third-party paycrs on IRS forms, sucìr as Folin W 2,
Fornr 1099, ol Form K-1. Arxrual statistics fot 2006-2007
shorv that the IRS delected 3 million taxpayers who made
4 rnillion rnathernatical errols on their retulns.2e When
the Il{S does find simple addition ol subtraction nris-
takes, it notifies the taxpayer, and automatically adjusts
lhe letulrì under the math ellol pÌocess Lrnìess the
taxfìayer tjmely objects.3o The IRS compuler software is
capablc of cornpaling documcnts and identifying incorr-
sistcncies from Forms W-2, 1099, K-1, and otÌrer fonls
that are repolted lo the IRS. While tl.rere n,ay not be a
perÌalty for an honest rÌristake, interest will acc¡ue fron
tho filing daLe of the original retuln fol any underpay-
r:¡rcrt of tax.

'I he IlìS's chances of discovering errors on tax retul ns
otlìer than those involving simple math or matching
docurnents aLe low. Currently, the IRS audits I perccnt of
rctrrns, including both field and "correspondence" au-
di(s.rr A.s a result, rnistakes on leturns that are rÌot easily

'?¡'Scctron 6651(a).
:)TSection 6651(f).
r8lìcß. section 1.666a-2k)Q) and (3). A qualìfied arnenclecl

Ìotlr is dcfincd as a¡t arnended retùÌn or tiÌrely ìequest for â

scctìr)n 6227 adlninistrâtive adjustme¡t (parttleÌship return
itcDìs), fÌlccl aftcr the due datc of thc original rctur:n and beftrrc
l)ìc lJìS fitst corltacts the taxpayer or Ânotlìer persorl corìceüìjrìg
¡11 cx¡J]lrnatiolr or investigafion of ll'ìe retLrr¡1.

)!'St¿tistics of Irrcorne lax Stats, IRS Data llookr 2l)06-2007,
'l¡bìe 15. M¡tlì crlors include: tâx calauiation, eâ!¡ed incomc lax
crcdjt, exemption nuûìber /Âmouìì t, standard/itcrnizccì dcduc'
lion, clìiìd tax credit, adjusted Bross taxalrlc irìcome amornli,
rcfLì11(l/arÌrolrnt due, fìling stâtr¡s, iìdjust¡lents to i¡cor¡c, othcì
.rc(ìils, withholding or exccss Social ScculrLy pây'ìenis, or
olh('Ì r'rìisccllarleous eLrors.

r'rSr:r:tion (r2i3(b).
rìllìS, "|iscal Year 2007 llìS linforrement ¡nd SeÌ-\,ice Sl¿tis

lìß," luaiIìblt: ai hllpj//wrl,$..iIs.gr¡v/pub/irs¡reu,s/irs
crf (ìr.cr¡cr11 ôncl.,.scrvicc__tabìcs.-ly 200'/.pdÍ
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chcckcd thlough matl'ì ol docuùrcrÌt corlìp¿ìÌisorì plo-
grams have a substantial likclihood of gojng uirdetecled.

II. Reasons for Change
Thc iDrposition on taxpayer's of a duty to file an

an,ended retuln to conect for irnocent r¡istakcs on tlìe
original tax letunì would make the taxpayer-'s tax obli-
gations corìsistent with general legal and ethical stan-
daÌds undcr torls and cor'ìtracts law |o nol clìgage in
"deceit"; eìlfoÌce lonß-staÌrding ethical duties on tax-
payels lor rvhorn ar.r ethical obÌigatiorì is not sufficient;
selve lo resolve tÌìe asymmetly wlìere taxpayels have all
irìcentivc to colLect eLrols when colrection is in tlÌe
taxpayer's f¿rr¡cr¡: but not u'hen col] ectior] js ir llìe gov-
enr[ìent's favor'; aird make the duty for conecting rnis-
takes discovclcd after lhe due dale for the letur'l
coìsistent widr duties undel curLent law when thc r¡ris-
lake is discoveled before the due date fol tlìe leturn.

A. Cornrnon-Law Deceit
A Laxpayer certifies by signing thc tax leturrÌ that the

leturn is "tluc and accutate." Failure to cor'r'ect a reple-
selìtatiolì thouglìl to be true and acculate whcn r¡ade
when it is latel discovered that the repr:eserìtâtiorl is false
is a tort of deceit u¡rdel An,erican colnmon lar,r,.32 f'hc
Restaternent of lorts states:

One rvho, lraving rnade a representation whiclì
u'hen made w¿rs true or bclicved to bc so, remains
silent aftcr he has leaned that it is unlrue ancl that
the persolr to whom ii is made is r:elying upon it in
a tlar$action with him, is morally and lcgaJly ir thc
salrre positior'ì as if he knew thal his statement was
false r'r'hcn made.:r3

SJmilally, urìde¡ contlacts law, a failure to colrrct ¿ìn

innocent misrake is itself a mislepresenta lion. .l hcre is a
duty te correct a statement Lhat a palty made in good
faith when thc parly cliscovels the stateDrerÌt is not true3'r:

A, seeking to irducc B to nake a conti'act to Lruy ¿l

tholoughbrcd male, tells B that the mare is ûr foal to
¿r well-known stailion. Unknown to A, the rnare has
miscarried. A lcarns of the miscalliage but docs l1ot
disclose it to ll. ll makes the contract. A's nonclis-
cìosure is eqrìiv¿ìler'ìt 1() an assc¡tiorì that thc marfe
has not miscallied, and tìris asseltion is a misrep-
resenta tior'ì.:15

'l hc Urìitcd Stat€s, as a collectol of lax rer¡enues fol thc
publrc good, is owcd a dr:ty rro lcss than tht'gencral duty
r¡i iho r,r,olld rìoi: to coùr¡ììil the tolt of deccit. anrl no less;

j'?WW 
Pagc Kcotcrr, "lì'r'âud ConceaÌmenl a¡d Norrdìs

closrro," 15 ?tr. L Iì¿r.,.'Ì, ar (1936)
:"Anc,r'ica¡ Law Iìlstitute, IìestâicùrcÌ1t (Scconcì) ol llorts,

sccii(nr 2(c), conÙrcni h (1977).
r'rS.. l:ì. Allcn Fa¡nsrvorth, Cottt)nds,254 scctioll 4.11 (2d ccl.

1t)t)0\ l t¿ \N¡11íitlts,374 Or 530,840 1'j.2d 1280 (l992) (âltorrrq¡
rlisciPìifccl h¡ faiìùr'e to djsclosc lh¡t thc: lcnâlrt had vacârc.1

Ir|r'i- */ l,r ¡11 . ll't]i .c? I nr ' I (l,l ( rr' lh'l) {5"11,

i' t',' ," 1,"..1 f.l,rh ,,ss' r'lrri ,'r rt ,¡l , l I'r'\\' ry 11.¡' '¡ r'rJ r-

'r.r.',rr.ii r,l'¡lt 1,,'.'r r, l (rri'. \ l,, rì lrr"lis.,'r, ¡ d .'r'rl rrl u I
coìllr ¡.li¡ß).

r''/,1 . llììistr¡tiorì 2.

0
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than thc duty o\^/ed b tl'lc othcr Palty to ¡ contract.
Under the U.S. tax systen of scìf-r'c'¡rottinl;, thc Ur¡itc'd
Statcs lehcs orì ¿ì lax retulrì filccl by thc (axPaycr ôs Ll]c

statener'ìt of the taxpaycr's itlcome ¡tld t.ìx liaìrility.1àx
law Iequircs taxpaye!:s to fiie acculatc lettrrlìs alld iD1-

poses þerralties, sol'nc quitc consicìclal'¡lc, fol failin¡i to-

ðomply. a tÂx rttuln represents the final clisposiliou of
the ãmount of incomc tax due in sullsialltiaìly ali cases,

because fewer tlìan 1 perccnt of ail lcluuìs ate audited
and challcnged by tÌre IllS. A failurc to corrcct a rÌlatelial
reprcsonl¿i i,ì¡1. .lis. r,vcro.l lu lìc i'l(1ìf ¡ r'( t rf tcl thc filing
of ,l rctL¡nì, ajjccts a dcceit a¡,.rirrrl lltr' (lrìilcrl Slnt("r
under gcneraì legal and ethical uorms.

B. Ethical Obligations Need Legal Erìforcetrlent
The "lìe;rsury rcgul¿rlions ancl Pul¡licatit.rr 17 ìrtrve loug

stated that a taxpayel should t\le an atncudcd tetuLn
when an error is dìscovered. If thc duty tQ file an
amended leturn is in fact an ellìical obligation to the
United States, thcn thc ethical obìigatic:n should oot be
enfolced by law. For some people an ethicaì oblig,atiott is
not a sufficient rea$olì bo elìga¡je in pto¡rcl bchavior, and
tlìey tÌeat an ethical lcquircment u'ith clisdain Erhical
obligatior-rs, howcvc¡', state ou)' con-ìlì1oll values The
ethièal nolms against deceit against one's n¿rtion should
be enforced by law. Movirìg the obliSation from thc realm
of ethics to thal of law means that tax Profcsskuals ü'ill
help enforce the duty.

The holding irì ¡Jrcadlc0d that thc taxpaycr-has no legal
duty to coÌrecl lìer owlì tax Ìetuln on ¿ì lfouline ilìvcntoÌy
maiter is inconsisterìt with the mole genetal legal and
etl.rical ¡ules of Alrerican jutisprudence. Within the gelt-
eral lcgal and ethical nonns of American business, a
paÌty must correct an innocent rcprcsentatior whcn it is
discovered that the represcntaiion is false. Ihe account-
ant in Broncihend was the only tax Professional on the
scene, and he and not thc taxpayer had dre accounting
understanding to see and colrect tìle clcall and tlnsuP-
portable irìventory cnor'. lloutine errors should be cor-
iected within a systen that depends so completely on the
tax rctu¡n certified lo be true atìd acculate.

C. Incentive to Make Errors
Witlìout a statutoly taxpayel cluty to corr(]ct misLakes,

therc is an incentive 1() make or a[ least tole¡ate erlofs.
WheÌì a mistake is found ir thc governmerlt's favor, the
taxpayel has the ecorìol-¡ric incentive to coÌlecl it to save
tax. WIìen tlìe nlistakc is in the taxPayct's favor, however,
tlìere is neither an econoníc nor legal incentive to corrcct
tlÌc nistake if it was innocelìt when nade. Wl.rile flaudu-
lent ol negligent mistakes ale sr-rbject to a penalty, n'tis-
takes that we¡e not known to be eLtoneous when the
Leturn was filcd are nctt suìrject to a Petìalty. TaxPayers
wlro make innocent crrors are rewarded witlì an unjust
windlall because the e1tols are so rarcly coriectcd. Tlìe
system creates air incelrtivc to rrake a mistake "acciden-
tally on purpose," ol at least the taxpayer is better off if
he is uot so meticulous as to catch his eÌrors in his favor.

D. Discovery Before and After f)ue Date
The duty rcgarding etlors depends on whethcr the

discovery occuls befole or after: the due date of the
letuln. A nistake discovered bcforc the due datc of a

retum creates a duly to file a superceding Letutlì to

982

acculalc.ly repolt lhc tax liabiljty ir¡' thc clrttr cìate'r"
AssllDrjni ,r ,lrr, daic firr iiliìul tlìc r', trrrn ,'l April 15, I

ïìr'J:i,i :î: liiî;,ì'ïl ì,.'1ì,1i;Ì1,ìi';ì 1,, :" :Ì, liì:::à. I'
¡1g rcturu by the dtie datc lo file ân ¡"ìrì.rlo loir:rn for
thè tax pcliocl. If the sane taxPaycr disc(rvercd the
lnistake on April i6, tlÌe requircìrlcnt [o cor'Ìecl fhe
mistake is nol a legal obli8atiql, ¿rncl Ihcre a¡e lto
penalties lol Lhe decision not Lo amcìlcl tlìe letunì

III. l)escriPtion of PloPosal
Tlrc piup,'*,rl would irnpost .r dt¡t) 1,, liì, ¡rr 'rrrrcrrded

rcturn rr itlrin o0 d¡ys of flrt' discr,\ \'¡ ), !^ rlììirì tlrt' si.rtute
of limitations foÌ thè original re lum, of .r tna Lcri¿rl erlor of
facl orl th'. oriAinal ta\ return "l)isc¡r\'¡ f\'" 1'f alt cttot
¡,:ouirrs the LJXD¿ver lo ktlow ilì l.ìrt ('f ilì, t rì(rì; blll tlìc
t.ripayel may ri,rt'bc willlrilJy blirrd. ¡rr.l krr,rwlcdge by
the taxpayc/s bookkeeper, accounlaÌìt, lar'r'ycr', or other
agent with loyalty to the taxpayet will or:clinarily be

inrputcd tLr thc {a\Pdyer. thc ptnalti,' ¡1¡'rr r¡rplit'cl otr
llte origìn.rl Ietu¡¡r wt'ttld apply lt'r i¡ilrrl,' l,r lile alr
arnendéd retuln. Thc penalty for the orig,irral rctu¡n and
thc Dcnrltv fo: l¿ilu¡c to lilc thc arllt'¡rtt.l n ttt¡¡ would
nol'bc criírula{ivc. This pr',rposal cot, r'. ¡'rrl) c,r'ors ol
fact, and a future proposal will address thc corÌection of
a legal elror.

A. General Rule
Under the proposal, a laxPayer has a duty to file an

amended retLlrn within 60 days of thc tiÌrìcr when a

taxpaycr first becomes aware of a rlratt¡r'iaì mistake on the
oriBiÌìal return,

Material. For tlìe duty to file an at¡ended returlì to be
enforced by thc lRS, the erlor must result in tax that is
material. A material error is largel than a dc mìnimis
error, defincd as an etrol "so small as to lrrakc accounting
fo¡ it unreasonable or administrativeìy iurpracticable,"3T
lf tlre discovcred errors cumulatjvely rvould yield tax of
less than $1,000, tlìen, under the Prcposal, tlìc taxPayer
would not havc an obligation to filc an ameudecl rrcturn
The ethical duty to corlect all crloL lÌlay extend to
amounts less than $1,000 of tax, but undel thc ptoposal
tlìe failure to colÌect such errots would uot ìre subiect to
pcnalty.

Discovery. Thc amended retuln duty lequires a sub-
sequt,rrt dìscovoty of er'¡ol aitc¡ llìc liìitr8 duo d¡tc.
Orãiìarily, lhdt requirrs tlìat tlìc la\Pdy{ r,lLtu.rliy lnow
tlÌat the represerìtafion on tlÌe origlnal leturn was an
error. A taxpayer would not be entitled to bc "willfully
blind," howcveL when he thinks that tìre rcPresentatiÕn
is likely to be in error aud avoids thc knowledge availabJe

36"4 tax rcturn filed prior to tlìe duc daic a1ìd clìal8ing the
d,rt¿ rcpr,r'Lod orr Llrc r,rigi¡.rl r(lurtì i\.r l)P, ,'f Ittr¡ln Lh.¡t is

comrnoìrly rdr'r'r. d lo as a'sul)crscdinu return \.. ¡ Á lRM
3.5.61.1.3. A supclscding Ìeiurn is ge¡rcrally treaied as the
tâxpaye.'s '¡etlrrrl' and the coFections Plovidcd in tlÌc suPer-
sedìng r'eturn ale ¡ì effect incolPolated into, and treatcd as

rcLtin¡; baik lo. ,ìrìd modifying or 5uPcr-cding thc origin¿l
rctr¡rn.-5c" llo{gnt Co. u. tlclë,1itri. 108 U.S. i8u. 3q5-J9h I1940)i

Il-M 200645019, .Do. 2006'22969, 2006 'IN'| 219'22
3TSection 132(e)(l ).
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to l.rirn,38 Knowledge Lry an agent, attol rìcy, accountant, or

^ 
lax advibcr who is loval tù thc ldÀp,ryer ¡ d uIìdcr' ¡

! ,,ormaJ proteùsion¿l oblig.ìtion to lcþoít elrorsr" worrlclv ordinaliìy be jmputed 1,, llìe t.rxpayeÌ Lrecause enfor'çe-
ment of the tax law depends on the expertise of loyal tax
advisers or.r site. A taxpayeÌ is responsiblc to hire and
supetvise capabìe agents working for him, and errors by
the taxpayer's agerìLs are ultilrately lhe responsib.ility of
tlÌe taxpayer, Knowìeclge of crror would not, l.rowevet
ordinarily be irnputed frorn a follne¡' tax Ìet[rrì prrpater
ol former agent who is no longer rcLained by tlÌe tax-

Payer
Return errors. The obligation to cotÌect Ieturn ell.ols

does not replacc the basic "sanctity of the accounling
year" premise that Ietuns aIc filecl according to tlìe facts
as of the close of the tax ycar'. For example, if a taxpayer
pays too much rerìt for lìis business premises during the
tax yea¿ and the mistake is not found aud the rent is not
rcfunded until a following ycal) tÌìc ÌerÌt is deductible
when paid, and dre refund is incorne when returned, The
rerìt was paid in error; buL reportlng the lenl on the iax
retunì as paid was not an erntr, and nc¡ amended retu¡n
is required to couect it. A sham in fact discoveÌed äfter
the return for the year is clue would rcquile an amended
retum, because the sham irì fact ptevents the taxpayer
position from having any fâctual support.

Legal errors. This ploposal rtnposcs only a duty to
cotLect errors of fact, A futut proposal will addless
cla¡ifications or interpretative modifications of law ren-
dered altcl the returr is iilc,l. ()r'din¿rily,.ruthor¡llti\p

I iutcrpretations ol lhc l.rw .rpply to thc t,ir yc.rr covered
V by tli,cl.cision cvcn whcn tilc,ìeci'ior is rendcled many

years later. The law shouÌd be uniform for all taxpayers
arìd not just for tlìe parLy bcfolc thc cou¡t. 'Iaxpayers file
anerìded leturns fo¡ refturds 14,1ìell interpretaLions move
their way, and symmetly implies tÌrey should volunteer
tax when inlerprelations cluify that theiÌ oÌiginal tax
rctuln position was not sustaillablc. A coull, ratlìer tlìan
amended return procedures, should dccide that a deci-
sior.r is prospective onl;r Lcgal intelpÌetation of many
issues, ìtowever, can go back arld fortlì betlveen taxpaycr
and governrnent favor over thc corìrse of many years,
and furthel thought is nccdd to ptopose a remedy
applying declsions of Ìaw rerrcìercd afte¡ the return is
filed.

Duty only witlìin the statute of lirnitations. The duty
to file an amended Ìeturn wolrld alisc only if tÌrc crror is
discovcled wifhin the peliocì beforc lhe expiration of the
normal statute of liDritaiions for assesslnents for the
original return, Tl'ìe statutc of li¡'niiafìons now extends for'
a three-year period alter thc duc date oì tlìe filing of tlìe
original retuln. If the taxpayel discc¡vels an innocent
er¡o¡ after thc expiriÌtiorì of thc st¿ÌtLrte of limitations,
thele js no legal duty kr ¿r¡cnd the relurn.

-ili.rIli*. s¡t,r¿ n,,ri, l, !rl'-Ì,,

^ 
"'5¡r (ir,rrl¡r 2\r \(rtr,,i' 1r''l r h,lr g,,!{rrìs lr,r.ti,r'I ';;l:';.lI: ,1.'. iin, ïï,ìl;:ì 

"'il 

;t l:i':ìJilïri,.i:ïlliìiii';,ilì
or oûissiolì orì ¿r lcturn o)-Llo.u[rctìl liìccl \À'itlì llìc IRS.
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Noncurnulative penalties, The pcnaltics and dutjes
fol an original lelulr'r would apply to the au.rendccl
return. The taxpayer would pay the highel of penalties
for the original ol the amended retulns. Tlìe penallies
would not be added to one anothet however, so as tcr

pcnalize tlìe laxpayer both foL elrors on the origilìal
retuln and the failurc to co ect thenr. For cxample, if the
original return is found to be fiaudulent and not itno-
cent, there would ordinarily be no added perìalty for
IaiÌing to corrcct the flaud, because thc penalty for'
flaudulent return is higher thar.r the pr:r.rally for lailule to
file the amended return.

Statute of linitations for tlìe amended return. The
time period fol filing an amcnclcd rcturn \'vould bc
withil ó0 days of thc date tlìat the taxpayel filst learìs
that a mâtelial mistake occLù¡cd on thc pr.ior filed tax
Ieturn. The statute of limitations for the crror shall extend
to 3 years after the obligation to file, which is thc same as
3 years and 60 days from ll.re ciate of discovely. The
statute of limitations for the error \ ¡oulcl not extend the
statufe of limilations for iterns on the oliginal retrLrì tlìat
were not discoveled to be er¡oneous n'ithin the statlrte of
limitatiorìs for fhe original retur'¡1.

Existing penalties apply. Tìre pcnaltics Ior er¡oLs o1r

ol failu¡e to file an amended retuur w<iuld be idenlical to
the curlent penalties fol the oliginal return. Section 6662
(providing for acculacy-rclatcd penalties on the tax-
payer') and section 6l¡94 (providing foÌ penalties on tax
return preparers.) wor.rld apply to taxpayeÌs and return
pleparcrs of amcnded lctulns, Section 6651 (providing
foÌ tinìe-Ìelated penalties for failurc to file) would apply
to the failure to fjle an amencled relurn. As noted, tlÌe
taxpayer would not pay ûoflr penaltbs for tlìe originâl
rcturn or foÌ the ¡ntendt.d r('tL¡rn, br¡t unly tlre )righo of
tlÌe twÖ,

Existing criminal sanctiorìs apply. Section 7203 crirni-
nal tax provisions would ap¡rly to thc willful failurc to
amend a retutn. Under this crinìinal tax provisiou (r'r4rich
currently applies to the willful failule to file a letuln,
supply information, or pay tax), the illegal act would l¡e
a misdemeanor and, oll convictiolr, the fine could be
gì100,000 ($200,000 i1ì the case of a corporation),¡0 impris-
or.uìTent for not moÌe tlu)ì orìe yeal) or lroth, in acldition
to lhe costs of prosecution. The statute of lil¡itations for
pfosecution of the crinc of faililg to file an amended
Ieturn would run from 60 days after the discovely of the
material mistake until 6 ycar:s Lhereaflcr.

Tax retrün preparer obligations continue, Thc obliga-
tion of the return prepaler tlìat becomes awarr ol an error
that necessitates an alrclìdc.l return shoulcl Lre the sanìe
duty as lhe Ìcturn pleparcl of thc ongìral lcturn. Sectior.r
(1694 penalties affecling rctrrur plep¿lcls would apply to
amendcd rcturns under tÌìc samc sta¡ldard that a posiLìon
in thc ar¡rendecl reluÌn n]cc'ts thc rnole likcly than nof
stanclard. A tax rcturn prepart'r'rto lcrìgc.r retained by lhe
taxpaycr would not havc obligations âs a tax rctrrnl
p|epaler aftcr th(] terrninâtroìr of tlìo rclatio]lship.

4owhile section 7203 st¡{os thc linc levcis ar(: 9j25,000
($100,000 for ¿ì colpor'âlron), 1ììo iìrlcrl)lâ\, r,¡jth lll US.C 351,

râises the possiblc fines to !j100,000 ($200,0(ì(l).
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lJ. lrxaDrDlcs
i^.,ntr''1,' ¡ Lltrì,frr L ì\¡'!): Ilr'' irr¡ rr''r lirrr' ìv iil'rl

l',, ,,r.,:ii' ìl \ l r:cirrrrr Ly llr' du.cl'rlr"'iAl'ril Ir' Y2 llìL

'.,.,r,'l,..' 
.1¡r.,'r,rs,rn Vry l'', \'),.llr ,ll"l lh'll lllìdr'r

sl¡ics hcr i¡x li¡bììity by $.l,100 Urrclc| this ProPosal, tlÌe

t,\t .,\, rnì.1 ill( ¡lì .ìln' lìdcci r', lr¡¡ll ,i'ltctlilrË llri'

"",,r t'r lrrlr 15, Y2
llranr¡lc'2- (discovely of elror' \^'ithitì 60 days of

, ,1 ir',rri,.rr ,'l si,llulê of litnil.rtio¡tsl: llr, t.rr.¡r.rycl lr.r,l
rrr( ) r,l. ilri.trigin:rl\ Irolttrn[r¡ Ih{ ,lrì, d.ìtcolAPril
l:j, Y2. lhe iaxpayèr cliscovels on March 15, Y5, alr etlor'
rìì¡t rln.lerstrtcrs his tax liairiìity by $;1,100. undel llris
pro¡rosarl, ilrc taxpayel r¡ust file au ¡rnrcnded rctuut
.or)'cctiirg ilìis clror by May 15, Y5, evcu though this
iilin¡1 ,lato r'vould fall (¡ltside llìe original llìree-ycar

Pe|rocl ol lir¡it¡tiolÌs. The new statutc L¡f limitatjous on
ass('ssrìr.rìl l'ol Y1 is May, Y{ì.

Iìxarn¡rlc 3 (cììscovery of erÌol altel cxpilalion of tlìe
sL,ìtutc of lìr'rritations): 'Ihe taxpayel lìled hìs original Y1.

lc,tunr bv z\pr'ìl 15, Y2. I-Je discovcls, alteÌ thc exPìratiorl
oi thc ihrco-ycar statute of limitatiolrs, on May [5, Y5, an
(ìn-ol tÌral Luìdelstates his tax liability by $;2,000. The
l;rx¡r;rycr lrirs no obligation to file an arìrended rcturrì.

llxarìrplc 4 (discovery of error befure ol on tììe due
riate ol thc ongìnal return)ì The taxpayer filed lìis original
Yl rciLu'r'l orì j¡nualy 30, Y2. If cln F-ebrualy 15, Y2, before
tlrc Aprjl 15, Y2, due date of lhe Y1 rclurn, the taxpayer
disct¡r'crs ¿ir e¡r'or tlÌat urìdelstatcs his tax liability by
$5,500 (or iìny ¿ìmourìt), that taxPayel is obljgatcd under
cxisting larn, Lo córect lhe euor by Aplil 15, Y2. The
aDrc de.l letur'ì.r Proposal does not aPPìy in Exânlple 4. A

lc(rìrn thiìt lhc iaxpayclr may filc bcforc thc due datc to
corrccI thc inforiratìoLl rePollcd on the oÌigina] rctullì is
a supcrsc'c1ir-t¡3 lctr.tlì.4r ".4 suPcrscdilìg retul'n is gener-
ôlly trciìtocl as the taxPayer's return ancl corr€ctiotìs
plovirlocì in tllc srtpcrsedjng return al'e incol Po¡âted intó,
icl¡Lc b¡cl< to, modify and suPelscdc lhe original tc-
tufn.//r:r 'l'hc, taxpayer's failute to cor'lect the origirìal
Ìciì.r'rì bLrfì)rc,April 15, Y2, would ¡esult ilì wlìatevel tax
and pcn.rltics apply fol failure to lepolt that rcsult today

llxarÌìple 5 (sharn discovcred)r The taxPayer lePorted
.$ l0 million losscs on options on forcign culrency There is
corìtrovcrsy as to wlìetlìel tlìe taxpayer had a profit
nìotivc or if his claimed ioss rePresented a chauge o1'

cçonomic substance, but tlìe taxPayer's position oll the
Ietuì-¡ u/.1s ihal ilìe losscs ¡cflectcd cco¡tclDric substalcc,
Aftcr the rct!¡l'rr r'r,as due, Lhe taxpayel found that tlìe
r)r)tirrr (Jldùr'i bclriltd thu clailltcd losscc wclc lìevu¡'
c'.,.r¡1,,1. llrt. tarpayoi's .tgctrl for thc oPtiorls wtolc
dou,n li8trles on a pad of paper, which was the basis of
Lhc. lc¡sscs, but thcÌe rìevcl welc oPtions writtell or
ptrlchasccl. l he losses are shams in {act, 'fhe taxPâyer has
llrr.', rl'li¡,.¡li,'rl lo Jtncttd its Iciut lì

'rr15 Meriens, Fe<leral Incorne lhxation scctiorì 57:17 (citing
) lnggar o llelocring,308 U.S.389 (1940) (lìoldirg that as Ìorìg âs

a coif-.orafion fìÌcs subsequerÌt returrls withirì tlìe time âliou'ed
for liiing its Ìctùms (incluclilìg extensiorìs), tìÌe valuation show¡
olì tlìc lasl tilÌcly retuln would be bi1ìding))
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