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Can IBSAC emerge as a Major Bargaining Coalition at WTO
Negotiations?

Debashis Chakraborty / Pritam Banerjee / Dipankar Sengupta

India, Brazil, South Africa, China (IBSAC) possess the potential to become
the drivers of global economic growth in the coming period and can play a
significant role at the multilateral negotiations for protecting developing
country interests. IBSAC has earlier come closer to each other at the multi-
lateral trade forum under the negotiating umbrella of developing country
forum G-20 and have negotiated jointly on several occasions. Analyzing the
current profile of the IBSAC countries, the paper argues that the future ne-
gotiating agenda of the four countries would be a function of their economic
structure. Over the last decade, China has rapidly enhanced its global mar-
ket share apart from substantially reforming its tariff schedule, while other
IBSAC countries lag behind on that front. Moreover, competing trade inter-
est may hurt IBSAC solidarity. The analysis indicates that IBSA is more
likely to continue as a bargaining coalition at WTO, with South Africa re-
maining at periphery and China joining hands only when its interests coin-
cide with others. In addition, given the trade structure of the countries,
IBSAC’s agenda at WTO is more likely to remain modest in coming future.

Les négociations agricoles a ’OMC: quel cadre multilatéral pour les
agricultures mondiales?

Maxime Baudouin

Le défi des négociations agricoles est de concilier le processus de libéralisa-
tion progressive et les politiques agricoles des Membres, et de mettre en
place des disciplines qui permettent un accroissement des échanges mon-
diaux de produits agricoles sans remettre en cause la capacité des Membres
a développer une agriculture qui réponde aux besoins et attentes de leurs
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populations. Mais, les positions des Membres dans le cadre des négociations
agricoles dépendent également des négociations sur les produits non agrico-
les. Par conséquent, la conclusion d'un accord dans le domaine agricole
suppose un accord dans le domaine des produits industriels, et vice-versa.
Dans ces conditions, les négociations agricoles et le Cycle de Doha ont-ils
une chance d'aboutir? Sans prétendre apporter une réponse a cette question,
ce chapitre a pour objet de présenter I'état des négociations dans chaque pi-
lier de I'AsA et d'analyser les principales propositions au regard des objec-
tifs de I'AsA, a savoir établir un systeme de commerce équitable des pro-
duits agricoles, par I'établissement de disciplines concernant I'acces au mar-
ché et les soutiens en tenant compte de considérations non commerciales et
de la situation des PED.

A Look at Services Trade: Implications of the Doha Talks Suspension
and Resumption

Rafael Leal-Arcas

This chapter addresses the current World Trade Organization (WTQO) nego-
tiations on trade in services in the framework of the Doha Development
Agenda. An analysis of the Sixth WTO Ministerial Conference in Hong
Kong is provided. Following the suspension of the WTO multilateral trade
negotiations in July 2006 — and its subsequent resumption in February
2007 — by WTO Director-General Pascal Lamy, the world trading system
must now find ways and means to integrate developing countries. Failing
that could be perceived as a danger to the world order. This chapter ana-
lyzes the legal and policy implications of the current Doha Round for the
two main developed WTO Members, i.e., the United States and the Euro-
pean Community, and the most relevant developing countries of the WTO.
Thoughts on alternative ways to move forward in the multilateral trading
system are presented in the conclusions.

Foreign Investment Issues and WTO Law - Dealing with Fragmenta-
tion while waiting for a Multilateral Framework

Philippe Gugler / Julien Chaisse

This chapter explores the provisions affecting investment in the existing
WTO obligations. Worldwide economic integration is not being achieved
via expansion of international trade and foreign direct investment acting as
separate channels, but rather as two interrelated phenomena that act together
and reinforce one another. The previous failures to establish a multilateral
framework for investment combined with the increasing volume of invest-
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ment and the corollary need for regulation lead back to the existing regula-
tion of investment within WTO. The WTO handles two major agreements
that address investment directly: the General Agreement on Trade in Ser-
vices (GATS) and the Agreement on Trade-Related Investment Measures
(TRIMs). The Agreement on Trade-Related Aspects of Property Rights
(TRIPS) provides protection for intangible assets that form the basis of the
activities of multinational corporations. WTO investment provisions are
however limited in scope and lack coherence. Based on the findings, the
policy lessons for future prospects are drawn notably on the GATS form a
multilateral agreement on investment could adopt.

Droit de I'OMC et droit de I'investissement: regards croisés

loana Tudor

Le droit de I'OMC et le droit des investissements sont deux droits relative-
ment récents, qui évoluent rapidement et sont caractérisés par une haute
spécialisation et technicité. Leur structure est proche car ils reposent tous les
deux sur deux piliers principaux, a savoir une base conventionnelle trés
dense et en progrés permanent et une jurisprudence tres riche. Ils forment
tous deux une partie intégrante du droit international général. De plus, les
domaines du commerce et des investissements étant souvent complémentai-
res au niveau économique, cette contribution analyse les similitudes subs-
tantielles a ces deux droits. Sur de nombreux points, notamment sur les
principes utilisés et leurs méthodes d'interprétation, les deux droits conver-
gent et pourraient davantage s'inspirer 1'un de l'autre. Une coopération plus
étroite entre les deux serait non seulement enrichissante mais serait aussi
utile pour éviter les possibles conflits de compétence qui pourraient surgir a
I'avenir.

How to reform WTO decision-making? An Analysis of the Current
Functioning of the Organization from the Perspectives of Efficiency
and Legitimacy

Andreas R. Ziegler / Yves Bonzon

In a context of stalled negotiations and strong public protest against the
World Trade Organization (WTO), numerous reform proposals have been
put forward in recent years to improve the procedures of the WTO. By ana-
lyzing the functioning of WTO decision-making, this chapter lays out a
framework against which it assesses some of these reform proposals.

After explaining that these proposals are meant to enhance either the effi-
ciency or the legitimacy of decision-making, we consider separately what
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we identify as the three components of decision-making: the object, the or-
gan and the procedural mode. We first enumerate WTO powers and define
the legitimacy requirements that result from the nature of these powers, pur-
suant to the idea of a varying legitimacy requirement. Then we take a close
look at the WTO procedural modes and the composition of its organs, and
assess to what extent the features of these two components fulfill the legiti-
macy requirements discussed earlier. We then examine some reform pro-
posals and their potential impact on the efficiency and the legitimacy of
WTO decision-making, arguing that a balance must be struck between the
two imperatives since they can sometimes collide. We conclude that the
scope for reforming the WTO organs and procedural modes is limited and
that combining the three components of decision-making in a manner that
would fulfill legitimacy requirements may imply making some corrections
on the object of decision-making; which would mean limiting WTO powers.

Protection du brevet et promotion de la santé publique: Surencheéres
autour des standards minimums de I'AADPIC au Sud

Samira Guennif

Au moment ou I'entrée en vigueur de I'Accord sur les Droits de Propriété
Intellectuelle touchant au Commerce dans les pays en développement pose
débat en matiére d'accés aux médicaments essentiels, depuis quelques an-
nées on assiste a la multiplication des accords de libre échange entre PED et
Etats-Unis. Si I'AADPIC institue en pratique des standards minimums
concernant la protection des brevets dans le monde, les ALE passés entre
les PED et les Etats-Unis visent sans surprise la mise en place de standards
plus élevés, d'ou I'appellation d'« AADPIC plus ». Ce chapitre se propose de
montrer comment, surenchérissant sur les dispositions de I'AADPIC, les
ALE favorisent une protection effective et forte de la propriété intellectuelle
et négligent la promotion de la santé publique au Sud. Précisément, les dis-
positions des ALE entendent assurer une promotion considérable des posi-
tions dominantes des multinationales en obstruant la concurrence exercée
par les génériqueurs, I'effet ultime étant de menacer I'accés des populations
a des médicaments plus abordables.

Les télécommunications dans le cadre de I'OMC: bilan et perspectives

Mathieu Guennec

Dans les années 1980 et 1990, Etats-Unis et Union européenne en téte, les
grandes puissances commerciales ont libéralisé leur secteur des télécommu-
nications. Lors du Cycle d'Uruguay, les pays de I'OCDE ont fait la promo-
tion de ce modele d'organisation des marchés. A I'issue de ces négociations
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en 1995, de nombreux Membres de la nouvelle OMC ont adopté des enga-
gements sur la libéralisation des services de télécommunications a valeur
ajoutée. Immédiatement aprés le Cycle d'Uruguay, ont débuté des négocia-
tions sur la libéralisation des services de télécommunications de base, ache-
vées en 1997. Depuis I'échec de Seattle en 1999, les accessions successives
de nouveaux Membres ont étendu la portée de ces accords, en particulier
celle de la Chine. Surtout, la décision de I'ORD en 2004, dans le cadre du
différend entre les Etats-Unis et le Mexique, a consolidé le corpus normatif
des télécommunications au sein de 'OMC. Dans le cadre du Cycle de Doha,
il est fort peu probable que les négociations débouchent sur une refonte des
régles applicables aux télécommunications. Malgré les tentatives de I'Union
européenne d'exporter son nouveau modéle réglementaire adopté en 2002
afin d'adapter les régles du secteur aux mutations technologiques, il semble
que les Membres de I'OMC ayant les plus grands intéréts offensifs dans le
secteur des télécommunications souhaitent conclure un accord a minima,
sur la base des regles adoptées en 1997.

Anti-Dumping Measures in the Context of Global Competition:
Amending a Core Agreement of the WTO

Debashis Chakraborty / KD Raju / Julien Chaisse

The purpose of the WTO Agreement on Anti-Dumping (ADA) is to ensure
that the provision is used only as a contingency measure based upon merit,
and not as a veiled protectionist mechanism. However, since the establish-
ment of the WTO in 1995, the number of anti-dumping investigations initi-
ated has increased substantially. Given the growing misuse of anti-dumping
investigations, there is an urgent need to look into the modification of the
procedure, and the current analysis attempts to identify the broad areas of
violation of the ADA in world trade and subsequently discusses the poten-
tial provisions for future reform.

The Status of the Precautionary Principle in Public International Law

Els Reynaers Kini

The precautionary principle is an important environmental policy tool ac-
cording to which scientific uncertainty does not justify regulatory inaction.
It is well entrenched in international environmental law, and increasingly
finds domestic applications. However, its status as a rule of customary in-
ternational law (CIL) is still disputed. This is relevant since rules of CIL are
binding on States independently of whether they are party to a treaty. No
international adjudicating body has so far held that it has acquired a CIL
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status. To be recognized as a rule of CIL, two elements must be present, a
uniform State practice, and the belief that such a practice is undertaken to
conform to a legal obligation. It is argued in this paper that despite there be-
ing increasing instances of States adopting the principle domestically, there
is no indication yet that States in their international relations comply with
the precautionary principle out of sense of legal obligation.

UNESCO, the WTO, and Trade in Cultural Products

Christopher M. Bruner

On 20 October 2005, the General Conference of the United Nations Educa-
tional, Scientific and Cultural Organization (UNESCO) adopted a treaty le-
gitimating legal measures to protect domestic producers of “cultural” prod-
ucts. The Convention represents a major victory for Canada and France — its
principal proponents — and a major blow to Hollywood and the United
States, audiovisual products being among America’s most lucrative exports.
This chapter examines the UNESCO Convention’s legal and diplomatic
significance. Following a brief look at the treatment of cultural products un-
der the WTO system, the chapter discusses UNESCQ’s history, the Conven-
tion’s negotiation, and its legal and diplomatic status, concluding that it will
have little (if any) legal effect on existing WTO obligations, but a signifi-
cant diplomatic impact on future negotiations toward greater audiovisual
liberalization — a key trade policy goal of the United States.

Volume 11
The WTO Judicial System: Contributions and Challenges

Good Faith, Fairness and Due Process in WTO Dispute Settlement
Practice: Overcoming the Positivism of International Trade Law

Marion Panizzon

The WTO Appellate Body has drawn from public international principles to
intensify the normative impact of good faith duties vaguely described in Ar-
ticles 3.10 and 4.3 of the Dispute Settlement Understanding. The fact is
noteworthy in comparison to the repeated rejection of the good faith princi-
ple in WTO substantive law of GATT, GATS and TRIPS. This chapter
identifies the concretizations in WTO case law of such “procedural” good
faith duties and finds that the importation of this general principle of law
has both filled in the gaps of dispute settlement rules, while maintaining the
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flexibility required of a Member-driven dispute settlement procedure. It will
trace their evolving functions from a balancing tool to a new institutional
use of triangular checks and balances controlling the exercise of authority
by the Appellate Body with the Panel, as well as the use of policy space by
the parties in dispute. In a second time, this chapter will decode the function
of good faith compliance, a first-time judicial assertion of good faith’s en-
forceability in WTO practice. By measuring good faith compliance accord-
ing to the judicially designed standard of fairness, promptness and effec-
tiveness, the WTO judiciary has introduced nothing less than a constitu-
tional component of procedural fairness by which to review conduct in dis-
pute settlement procedures, specifically the use of litigation strategies. In
relating procedural good faith jurisprudence to the level of fairness, the
WTO judiciary relegates to the past power-oriented, diplomacy-based struc-
tures of WTO dispute settlement.

The Universe of State Responsibility in the WTO Dispute Settlement
System

Yenkong Ngangjoh Hodu

The questions “to what extent can the rules of international law be multilat-
erally enforced? And, what are the relevant ingredients that might lead to
the conclusion that a particular act committed by individuals or entities in
the territory of a WTO Member amounts to that of the Member in ques-
tion?” do not have anything approaching an agreed theoretical answer. Yet a
large cadre of scholars and practitioners in this area share the identification
of a set of practices and empirical arguments that constitute the nucleus of
the debate on the relevance of the law of State responsibility in the WTO
Treaty system. The UN International law Commission Articles on the Re-
sponsibility of States for Internationally Wrongful Acts, which has been
used in some respects by the WTO judicial organs, although not clinching
the issue, provides some insights into this debate. Taking inspiration from
the law of State responsibility and examining it in the context of some WTO
case law. Part I of this paper explores when and how activities of private
individuals/entities can be attributed to those of the WTO Member for the
purpose of State responsibility. In the same vein, using the 2001 ILC’s Arti-
cles, Part Il revisits the question of actio popularis in the compliance re-
gime of the WTO dispute settlement system.
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SPS Measures Adopted in Case of Insufficiency of Scientific Evidence:
Where Do We Stand after EC — Biotech Products Case?

Lukasz Gruszczynski

This chapter analyzes the disciplines established by Article 5.7 of the
Agreement on the Application of Sanitary and Phytosanitary Measures. The
analysis is based both on the text of the SPS Agreement as well as on the
existing case law with special consideration given to the panel’s ruling in
EC - Biotech Products. The chapter criticizes the approach of the case law
to the issue of applicability of Article 5.7 as it confuses the applicability
with the consistency. The chapter argues that it is more appropriate to view
the SPS Agreement as providing for three mutually exclusive paths of com-
pliance (i.e. Articles 3.1, 3.3 and 5.7). On the substantive level, the chapter
points out the deficiencies of panel’s approach to insufficiency of scientific
evidence (insufficiency as the absolute term). This chapter claims, consis-
tently with the case law under Article 2.2, that the task of a panel under Ar-
ticle 5.7 should be limited to the assessment of plausibility of scientific
opinions on sufficiency of scientific evidence rather than deciding which
scientific view is better. The chapter also recognizes several issues that still
need to be resolved under Article 5.7 (the extent of the exclusion under Ar-
ticle 2.2, meaning of pertinent information, applicable standard of Article
5.7, second sentence). In this context, possible interpretations are discussed.

La convergence des critéres d'examen dans le cadre du GATT et de
I'AGCS: Les notions de restrictions et de limitations quantitatives, et
I'utilisation des moyens de défense affirmatifs

Panagiotis Delimatsis / Pauline Liévre

En véritable équilibriste, le juge de 'OMC veille a garantir I'efficacité du
droit de I'OMC, tout en respectant la souveraineté et les sensibilités nationa-
les. Bien que décrits dans des termes plutot vagues, les pouvoirs qui lui sont
conférés lui fournissent les moyens d'accomplir cette délicate mission. Le
but de ce chapitre est d'évaluer I'utilisation de ces moyens par le juge de
I'OMC. Il devient ainsi possible de mesurer son degré d'interférence dans le
droit des Membres, tout spécialement dans le champ réglementaire couvert
par les accords GATT et AGCS. Dans la mesure ou le degré d'interférence
dans la sphére nationale est en tout premier lieu déterminé par la portée
donnée aux obligations imposées aux Membres, ce chapitre examine de fa-
con comparative l'interprétation de la notion de restriction quantitative dans
ces deux accords (Article XI GATT et XVI AGCS). Aprés avoir mis en
évidence un certain degré de symétrie en ce qui concerne l'interprétation de
ces obligations de fond par les organes juridictionnels de I'OMC, ce chapitre
examine le critere d'examen dans le cas ou un moyen de défense affirmatif a
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été invoqué pour justifier une dérogation d'une obligation de fond du GATT
et de I'AGCS. En paralléle, il examine la maniere dont le jeu procédural ar-
rive a influencer le degré d'interférence du droit de I'OMC dans le pouvoir
national de réglementer. C'est notamment sur cette problématique que la
recherche d'équilibre entre la libéralisation du commerce mondial et d'autres
intéréts reconnus comme légitimes apparait avec la plus grande acuité dans
le cadre de I'application des articles XX GATT et XIV AGCS.

Reforming the DSU: An Indian View

Ravindra Pratap

In the light of India’s experience at the WTO dispute settlement system, the
chapter discusses India’s proposals to improve and clarify WTO Under-
standing on Rules and Procedures Governing the Settlement of Disputes
(DSUV). While India’s proposals correctly focus on the special and differen-
tial treatment, its proposals on systemic issues have so far not been able to
optimize the opportunity. India must be true to its experience with the DSU
and mindful of the dynamics of WTO decision making, generally, while ne-
gotiating improvements and clarifications of the DSU.

Repeal of the WTO Appeal Process?

Marc lynedjian

Contrary to most other international procedural treaties, the World Trade
Organization’s Dispute Settlement Understanding (DSU) institutes a two-
tier system. Trade disputes between WTO Members are adjudicated by pan-
els, the decisions of which may be reviewed by the WTO appellate body.
This chapter considers whether the WTQO’s two-tier dispute settlement sys-
tem is really desirable and whether the move to a single-tier mechanism
would not be preferable.

Private Parties and WTO Dispute Settlement System

Alberto Alemanno

This chapter examines the (non) role that private business operators play in
the implementation of WTO Dispute Settlement Reports. More precisely,
by analysing the legal status of these decisions in national and regional law,
it looks at what individuals are entitled to obtain when a WTO Member ig-
nores the results of a Dispute Settlement Body’s ruling. As private business
operators bear most of the economic costs of non-compliance, there is an
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increasing pressure for a more direct involvement of these parties in the
Dispute Settlement System mechanisms. The challenge is therefore to find a
way to accommodate their interests within the current settlement system,
without reducing the discretion WTO Members enjoy in the implementation
of the reports. By building upon the EC case law, it is argued that allowing
individuals to seek compensation of damages deriving from non-compliance
by the losing Member might be a valuable solution to strike a more fair bal-
ance between the interests of the WTO actors: its Members and their private
business operators.

Une injustice des sanctions de 'OMC

Henri Culot

Ce chapitre examine un probléme particulier que pose, sur le plan de la jus-
tice, l'application des sanctions dans le droit de I'OMC.

Lorsque les Etats violent les regles de 'OMC, c'est généralement en impo-
sant des mesures protectionnistes qui empéchent les biens étrangers d'étre
vendus sur leur territoire. Une fois la violation reconnue par I'ORD, I'Etat
préjudicié peut prendre des contre-mesures sous la forme d'une augmenta-
tion des droits de douane sur les biens originaires de l'autre Etat. Les mar-
chandises concernées par la mesure protectionniste ne sont pas les mémes
que celles visées par la sanction.

Combinées avec l'absence d'effet direct, ces régles induisent des résultats
injustes. Les mesures protectionnistes sont seulement imputées aux Etats,
mais elles favorisent certains producteurs (généralement appuyés par un
lobby efficace) au détriment des producteurs étrangers de biens similaires.
De méme, les sanctions sont uniquement dirigées contre les Etats, mais en
fait elles portent préjudice aux producteurs de certains (autres) biens choisis
par I'Etat qui sanctionne. D'autres catégories d'agents économiques sont
également affectées. Sans effet direct, aucun d'entre eux ne peut obtenir un
dédommagement. L'absence de coordination entre la violation du droit et la
sanction rend ce systéme injuste.

Ce probleme de justice est une conséquence de l'utilisation du concept juri-
dique de la personnalité morale, et se pose dans d'autres hypothéses ou le
droit considere qu'un groupe d'individus ne forme qu'une seule personne.
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WTO Dispute Settlement Remedies: Monetary Compensation as an Al-
ternative for Developing Countries

Adebukola A. Eleso

When the WTO came into existence formally as an institution in 1995, it
was a culmination of the process to institutionalize the General Agreement
on Trade and Tariffs (GATT) which had been in operation since 1947. As
an institution with Membership of 151 countries to date, it was imperative
on the WTO to provide a forum for Members to settle disputes arising
among themselves.

The Understanding on Rules and Procedures Governing the Settlement of
Disputes (DSU) of the WTO is probably one of the biggest achievements of
the Uruguay Round of negotiations. It aims to provide security and predict-
ability to the multilateral trading system. However, it is a fact that the
smaller developing countries have not availed themselves of the procedure.
This chapter argues that the inadequacy and unsuitability of the existing
remedies for these countries is responsible, and suggests monetary compen-
sation as an alternative dispute settlement remedy.




Foreign Investment Issues and WTO Law

Dealing with Fragmentation while waiting for a
Multilateral Framework

Philippe Gugler / Julien Chaisse

1. Introduction: International investment regulation and the
WTO rules

WTO provisions related to investment in GATS

WTO provisions related to investment in TRIMs
Investment Issues and the TRIPS

Conclusion: shortcomings and potential improvements

of WTO regime

aorwN

1. Introduction: International investment regulation
and the WTO rules

Worldwide economic integration is not being achieved via expansion of
international trade and Foreign Direct Investment (FDI) acting as sepa-
rate channels, but rather as two interrelated phenomena that act together
and reinforce one another’. The synergy effect of trade and investment
expansion should open the way for further world economic growth.” For
this reason, the surge in spending on foreign investment over the last
decade has indeed spurred most of the WTO participants to agree that
something needs to be done to make the rules governing foreign invest-
ment more consistent across national borders.

See, John H. Dunning and Sarianna Lundan, Multinational Enterprises and the
Global Economy, (London: Edward Elgar, 2008).

See, Douglas Brooks, Emma Xiaogin Fan, Lea Sumulong, ‘Foreign Direct In-
vestment in Developing Asia: Trends, Effects, and Likely Issues for the Forth-
coming WTO Negotiations’, Asian Development Bank, ERD Working Paper Se-
ries No. 38/2006.
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Advances in information communications technology and the acceler-
ated pace of international distribution in recent years have promoted the
growth of foreign investment which divides the various processes of re-
search and development (R&D), procurement, production, manufactur-
ing and sales, etc., across a number of countries. International invest-
ment law is one of the fastest-growing areas of international law. Trea-
ties, bilateral, regional® and plurilateral, have increasingly become the
basic source of international investment law. At the same time, new
cases are being lodged at an exponential rate. Yet, even though the net-
work of bilateral investment treaties (BITs)* is expanding, it is still
heavily one-sided. Most of the agreements are between developed and
developing countries.’Also, despite the rapid increase in the importance
of international investment, numerous efforts to conclude an interna-
tional multilateral investment agreement have failed at the United Na-
tions and the Organisation for Economic Co-operation and Development
(OECD). The site of the attempt to achieve such an multilateral agree-
ment has now shifted to the World Trade Organization (WTO)®: because

“Even if some authors raise serious doubts on their effectiveness in compare with
WTO law: the threat to the multilateral trading system does not appear to be as
large as is often reported, because the long-term dynamics of RTAs lead either to
state formation, which is important but rare, or to ineffectiveness, which is the fate
of the vast majority of RTAs”, Richard Pomfret, ‘Is Regionalism an Increasing
Feature of the World Economy?’, 30 (6) The World Economy (2007) at 942.
Generally, the BITs define foreign investment broadly, require that host states
treat private foreign investment fairly and equitably, and require equal treatment
of foreign and domestic investment. Many BITs limit expropriation and guarantee
fair compensation should expropriation occur. BITs also give investors the right
to transfer funds in and out of host countries using market exchange rates. Finally,
they provide for state-to-state and sometimes investor-state dispute settlement.
See, Christian Deblock, ‘Nouveau Régionalisme ou Régionalisme a I’américaine?
Le cas de Iinvestissement’, Cahiers du Centre Etudes internationales et Mondiali-
sation, Institut d’études internationales de Montréal (2005) at 18-19. See also Pe-
ter Egger, Mario Larch and Michael Pfaffermayr, ‘Bilateral versus Multilateral
Trade and Investment Liberalisation’, 30 (6) The World Economy (2007) 567-
596.

In the three earlier attempts (the International Trade Organization — 1948-1950;
under the aegis of the UN, 1972-1992; and the Multilateral Agreement on In-
vestment, the MAI, at the OECD - 1995-1997), policymakers were never able to
agree even on the objective for such negotiations. In each instance, capital-
exporting nations wanted rules to govern entry and post-entry conditions. On the
other hand, capital-importing countries wanted obligations that would bind for-
eign investors as well as investment rules that would help these nations meet their
development objectives.
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trade and investment are linked in the real world, the system of rules
that governs trade should also govern investment.

However, at the 1996 WTO Ministerial Conference in Singapore, an
agreement was made to create a committee (the Working Group on
Trade and Investment) to analyse the investment issue. Later, this Group
was given a new mandate by the Doha Ministerial in 2001. It was re-
quired to clarify seven specific issues and to launch negotiations “on the
basis of a decision to be taken, by explicit consensus”.” Important dif-
ferences of opinion made negotiations impossible and contributed, in
part, to the breakdown of the Cancun Ministerial meeting. In the sum-
mer of 2004, WTO Members conceded that “no work towards negotia-
tions ong[investment] will take place within the WTO during the Doha
Round”.

We do not intend to examine all the rules, principles and institutions of
public international law that affect FDI as the scope of such a project
would be too wide. Neither will we explore the reasons for the failure to
establish a general agreement for investment within OECD or WTO.
Such an analysis has already been done.® The previous failures to estab-
lish a multilateral framework for investment combined with the increas-
ing volume of investment and the corollary need for regulation lead
back to the existing regulation of investment within WTO and to an ex-
ploration of the coverage of investment issues by existing WTO law.

The WTO and its predecessor organization, the General Agreement on
Tariffs and Trade (GATT), have not directly tackled the broad issue of
foreign investment rules. Instead, GATT and the WTO have dealt with a
narrow set of very specific issues, which has left nations to formulate
their own policies or through BITs. The WTO handles two major
agreements that address investment directly: the General Agreement on
Trade in Services (GATS) and the Agreement on Trade-Related Invest-
ment Measures (TRIMs). Among the issues addressed by GATT and the
WTO are specific aspects of the relationship between trade and invest-

On this point, Gavin Boyd and Alan Rugman, The World Trade Organization in
the new global economy — trade and investment issues in the Millennium Round,
(London: Edward Elgar, 2002).

Christian Deblock, ‘Nouveau Régionalisme ou Régionalisme & I’américaine? Le
cas de I’investissement’, Cahiers du Centre Etudes internationales et Mondialisa-
tion, Institut d’études internationales de Montréal (2005) at 16-18.

For such an approach, see Kevin Kennedy, ‘A WTO Agreement on Investment: A
Solution in Search of a Problem?’, 24 University of Pennsylvania Journal of In-
ternational Economic Law (2003) at 77-188.



140 PHILIPPE GUGLER / JULIEN CHAISSE

ment through the GATS, which concerns the supply of services by for-
eign companies, and through trade-related investment measures. To the
extent that trade in services may require a commercial presence by a
foreign service-provider in the territory of another state, the provider
may enjoy certain investment rights under the GATS. Additionally, un-
der WTO rules, investment measures, such as local content rules or
trade-balancing requirements, would be prohibited, to the extent that
they impact upon trade and violate the GATT rules on national treat-
ment and quantitative restrictions.

Three further agreements (the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS), the Government Procurement
Agreement (GPA), and the Agreement on Subsidies and Countervailing
Measures (ASCM)) have only indirect effects on investment.'® Of these
the TRIPS is the most interesting. It provides protection for intangible
assets that form the basis of the activities of multinational corporations.
It further requires that Members provide effective legal procedures and
remedies for the enforcement of such rights.

The current paper is organized along the following lines. First we ex-
plore the WTO provisions related to investment in GATS. TRIMs con-
tribution to investment regulation is analysed next. Third, the impact of
TRIPS on investment is explored. Finally, based on the findings, the
policy lessons for future prospects are drawn in the conclusion.

2. WTO provisions related to investment in GATS

Of all the existing WTO agreements, the GATS deals most with invest-
ment issues. The GATS modes of supply are: cross-border supply, con-
sumption abroad, commercial presence and the presence of natural per-
sons. Although GATS does not deal officially with investment, it covers
foreign direct investment through its commercial presence mode of sup-
ply. The establishment of a commercial presence relates substantially

10 The Agreement on Government Procurement deals with public procurement and

services because GATS excludes public procurement services. The GPA require-
ments deal with investment once they apply to procurement of foreign products or
services as well as to goods or services produced by locally established foreign
suppliers. The Agreement on Subsidies and Countervailing Measures deals with
subsidies. Since the Agreement includes in its definition of subsidies a number of
commonly used investment incentives, it does not address this subject in terms of
discrimination between foreign and domestic investment. For this reason, this
Agreement tackles investment directly but it does not build up any significant in-
compatibility between foreign and domestic investment.
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and directly to investment. Services obligations that contemplate a
“commercial presence” of foreign service providers necessarily imply
that the providers will be able to make investments necessary to enjoy
the benefits of such commercial presence. Hence, if we focus on the
substance and the purpose of this mode of supply, “the commercial
presence mode of supply is, for all practical purposes, a multilateral

agreement on investment .

To that extent, one of the key principles of investment treatment (most-
favoured-nation treatment) has become a general obligation for dealing
with investment in the Agreement. However, market access and national
treatment obligations for investment apply only to those sectors and
modes of supply that have been put in the schedules of commitments
submitted by the Members, limiting in this way the scope of liberaliza-
tion for investment in the territory of each WTO Member.

The commercial presence can be directly linked to the two criteria of
GATS, market access and national treatment, in the sense that govern-
ments can either restrict market access by limiting the issue of banking
licences in total, irrespective of whether or not banks are owned by non-
residents or residents. Alternatively, the number of foreign banks al-
lowed to set up subsidiaries can be restricted, thus affecting national
treatment. Second, the three other modes of supply (cross-border supply,
consumption abroad and movement of natural persons) affect the opera-
tional part of banking business, for instance, whether foreign banks are
allowed to provide services in local currency or from which services
they are excluded compared to local banks.

The conditions and limitations for both market access and national
treatment could be entered in the schedules of commitments, again spe-
cific to sector and mode of supply. This so-called “positive list ap-
proach” of enumerating the specific sectors and modes of supply to be
covered contrasts with the traditional WTO approach based on general
principles. GATS uses in large part the selective liberalization approach
to provide access to foreign service suppliers, i.e. to foreign investors in
the field of services (para. 3.1). GATS is very important since it seeks to
liberalize and to open national economies to investment.* International

1 Mitsuo Matsushita, Petros C. Mavroidis and Thomas Schoenbaum, The World

Trade Organization - Law, Practice and Policy, (Oxford: Oxford University
Press, 2003) at 531.

See, Pierre Sauvé, ‘Investment and the Doha Development Agenda: a look at the
issues’, in The Doha Development Agenda, Perspectives from the ESCAP Region,
(New York: United Nations, 2003) at 83.

12
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Investment Agreements are primarily protective, that is, the vast major-
ity of commitments are intended to protect established investment,
whereas only a minority of international investment agreements (11As)
contains liberalization commitments. However, the GATS also contains
elements of both the national and most-favoured-nation treatment and it
relies on the use of both positive lists of commitments (para. 3.2) and
negative lists of exemptions for different purposes (para. 3.3).

2.1. Commercial presence as an agreement to open up mar-
kets to foreign investment

As we have already mentioned, of all the existing WTO obligations,
GATS deals most with investment issues. The investment implications
of GATS are largely derived from the key definition of Article 1.2,
which identifies modes by which services can be supplied. Several of
these imply a significant presence (referred to as a “commercial pres-
ence” in the legal texts) in the country where the service is provided, and
provide the basic protections of GATS to the investments that are an in-
tegral part of this presence. The supply of trade in services through
“commercial presence”, which is in essence an investment activity, is
covered by the so-called “mode 3”.

The notion of “commercial presence”, refers to a situation whereby a
service provider establishes or has a presence of commercial facilities in
another country in order to render a service. The service itself is sup-
plied by setting up a business or professional establishment, such as a
subsidiary corporation or a branch or representative office, in the terri-
tory of one Member by a service supplier of another Member. Through
the provision covering the commercial presence, the GATS is in fact an
agreement which aims to open up markets to foreign investment*® and
which can apply to many different sectors of activity including educa-
tional services, banking, insurance, and telecommunications.

It is only by reference to a country’s schedule, and (where relevant) its
MFN exemption list, that it can be seen to which services sectors and
under what conditions the basic principles of the GATS (market access,
national treatment and MFN treatment) apply within that country’s ju-
risdiction. A specific commitment in a services schedule is an undertak-
ing to provide market access and national treatment for the service activ-
ity in question on the terms and conditions specified in the schedule.

13 Toa lesser extent, Mode 4 also tackles investment issues because it deals with the

temporary entry of managerial and other key personnel.
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The commitments made in the field of “commercial presence” are im-
portant since with the constitutional principle of the most-favoured-
nation (MFN) obligation, parties to GATS are committed to treating
services and service providers from one Member in a no less favourable
way than like services and service providers from any other as far as
measures affecting trade in services are concerned.'*

National treatment, however, is not automatically accorded across the
board. It applies only for scheduled sectors when parties agree to pro-
vide national treatment in the context of specific market access com-
mitments.

GATS also states that a Member may maintain a measure inconsistent
with MFN treatment provided that such a measure is listed in, and meets
the conditions of, the Annex on Article 1l Exemptions.

The GATS does not set out any operational conditions directly. This is
not surprising since the provisions of BITs are usually only negligibly
regulatory, meaning that host countries continue to regulate foreign in-
vestment through their domestic legislation and not by directly imposing
obligations on foreign investors in I1As. Nevertheless, there are some
general obligations within GATS that certainly affect the operational
conditions of investment. Such obligations are: domestic regulation,
recognition, monopolies and exclusive service suppliers, and business
practice obligations.

The domestic regulation affects the operation of investment mostly
through an authorization process, qualification requirements, technical
standards and licensing requirements, where these conditions and proce-
dures are required for the supply of a service.

The obligations of recognition affect investment in the supply of a ser-
vice, where services suppliers need to meet standards or criteria for the
authorization, licensing, or certification of their services, or they need to
have special education or experience.

The obligation on monopolies and exclusive service suppliers within the
Agreement states that each Member shall ensure that any monopoly
supplier of a service in its territory does not act in a manner inconsistent

% The wording of MFN treatment in GATS is the same as in the North American

Free Trade Agreement and the United States bilateral investment treaties, using
the negative list approach, it states that with respect to any measure covered by
this Agreement, each Member shall accord immediately and unconditionally to
services and service suppliers of any other Member treatment no less favourable
than that it accords to like services and service suppliers of any other country.
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with the principle of most-favoured-nation treatment. If a supplier fulfils
the condition on monopoly and being an exclusive service supplier, then
this Agreement will certainly affect the operation of his/her investment
in order to prevent the supplier from abusing its monopoly position.

Regarding the obligations on business practices, the Agreement appeals
to the Members to eliminate certain business practices of service suppli-
ers that may limit competition and thereby restrict trade in services.

As in the case of the TRIMs Agreement, GATS promotes the transpar-
ency of the investment environment. This is an interesting feature of
WTO since most BITs are only slightly transparent. They contribute to
transparency only insofar as the provisions of the agreements them-
selves are transparent, but do not require host countries to make their
domestic laws transparent. GATS declares that each Member shall pub-
lish promptly all relevant measures of general application,® which per-
tain to or affect the operation of trade in services. Where the publication
is not practicable, the Agreement states that such information shall be
otherwise made publicly available.

2.2. Opening an economy to foreign investment through Mode
3 commitments

Under GATS, all schedules have two sections.'® First, “horizontal”
commitments which stipulate limitations that apply to all of the sectors
included in the schedule; these often refer to a particular mode of sup-
ply, notably commercial presence and the presence of natural persons.
Any evaluation of sector-specific commitments must therefore take the
horizontal entries into account. The second section of the schedule, the
“sector-specific section” contains entries that apply only to a particular
sector (12 sectors, representing about 160 sub-sectors, can be distin-
guished under the GATS)."’

15 On the central notion of transparency in WTO system and its contribution to en-

suring the effectiveness of its law, See, Sharif Bhuiyan, National Law in WTO
Law — Effectiveness and Good Governance in the World Trading System, (Cam-
bridge: Cambridge University Press 2007) at 68-75.

T. Brewer and S. Young, ‘Investment issues at the WTO: the architecture of rules
and the settlement of disputes’, 3 (1) Journal of International Economic Law
(1998) at 460-462.

Philippe Gugler, ‘European Integration and Uruguay Round Results on Trade in
Services’, in Hirsch Seev and Almor Tamar (Eds.), Outsider’s Response to Euro-
pean Integration, (Copenhagen: Copenhagen Business School Press, 1999) at
157-160.
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In determining a country’s sector-specific commitment, consideration
must also be given to the overall horizontal commitments. The “horizon-
tal commitments™ are those commitments that apply across-the-board to
all the services sectors listed in the country’s “Schedule of Specific
Commitments”. These commitments are usually written at the beginning
of the schedule. They can refer to economic considerations that may be
applicable to all the services sectors and sub-sectors listed in the sched-
ule.

All WTO Member States are expected to have a “Schedule of Specific
Commitments” under the GATS. This is the list of commitments for
every selected service sector that WTO Members came up with during
negotiations. WTO Members opened up their markets in an asymmetri-
cal way reflecting their perceptions about how open (or, conversely,
how closed) an economy should be to foreign investment. This serves as
a guarantee to service providers in other countries that market entry
conditions will not become less restrictive, as they can only be im-
proved. A Mode 3 request, offer, or commitment, like those for the other
modes, may be for a specific sector or sub-sector, or horizontal.

A WTO Member can, for each service sector or sub-sector, request, or
offer, different levels of commitments. This applies for each mode of
supply although we focus here on Mode 3. The commitments and the
limitations to market access and national treatment are entered in the
service schedule with respect to each of the modes of supply. A Mode 3
request, offer, or commitment is essentially about liberalizing the condi-
tions under which the service providers of Switzerland, for example, can
invest and set up branch offices, joint ventures, or subsidiaries in the ter-
ritory of another WTO Member. It can however have different levels.
Indeed, the Mode 3 commitments can lead to a full liberalization, a lim-
ited liberalization or a retained liberalization.

2.2.1. Full liberalization

A WTO Member can request, offer, or commit to full liberalization.
This means that there will not be any limitation on market access or na-
tional treatment for the service sector and mode of supply in which this
commitment is written. In this scenario, the WTO Member writes
“none” in its schedule of commitments. This means that it is committing
itself to providing full liberalization of this service sector. It commits
itself to allowing the services and service providers of other WTO
Members full access to the country’s market of consumers and means
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that it will not impose any regulations that would restrict such access or
discriminate in favour of domestic services or service suppliers.

However, there are certain exceptional circumstances, such as those in
GATS Atrticle X1V and XIVbis, under which WTO Members can justify
the imposition of regulations that violate their GATS obligations.

2.2.2. Limited liberalization

A WTO Member can describe and write specific limitations or condi-
tionalities to market access or national treatment in its “Schedule of
Specific Commitments”. Such limitations can be those that are required
by existing national laws or regulations.

Moreover, they can always impose restrictions with respect to commer-
cial presence. In making their commitments, WTO Members can specify
the limitations or conditions under which they will allow foreign ser-
vices and service providers under the four modes of supply into their
domestic market and compete with domestic services and service pro-
viders. These limitations or conditions can be with respect to “market
access” or to “national treatment”. They can, for example, limit the
number of economic operators (GATS Article XVI). These “market ac-
cess limitations” are restrictions on the entry of foreign services or ser-
vice suppliers into the domestic market.

They can make exceptions from the obligations to accord MFN treat-
ment to foreign service suppliers or from the obligation to accord na-
tional treatment (GATS Article 11:2 and Article XVII). A country’s
commitments may be limited by its MFN exemptions (i.e., the mainte-
nance of measures inconsistent with the MFN obligation). Since MFN is
a general obligation that applies to all trade in services, exemptions are
listed in a separate schedule indicating: (i) the sectors to which the ex-
ception applies; (ii) the measure and why it is inconsistent with the
MFN obligation; (iii) the countries to which the measure applies; (iv)
the duration of the exemption; and (v) the need for the exemption. Ex-
emptions, in principle may not last longer than 10 years.

The national treatment limitations take the form of laws or regulations
that effectively discriminate against foreign in favour of domestic ser-
vices and service suppliers, or provide for market competitive condi-
tions that favour domestic over foreign services and service providers.

2.2.3. Retained liberalization

Finally, it is possible for a Member to keep control of a service sector
and to decide not to liberalize it. In that case, a WTO Member must in-
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dicate “unbound” in its schedule of commitments for a given sector or
mode of supply if it wishes to remain free to introduce or maintain laws
or regulations that limit market access or national treatment or favour
domestic over foreign firms in that sector or mode of supply.

This option will result in a retained liberalization for a given services
sector.

2.3. Towards Investment Disputes at WTO

All WTO Members are bound by the provisions of the GATS as part of
their treaty obligations under the WTO Agreement. Any violation by
them of their GATS obligations and commitments may render them
open to binding and enforceable WTO dispute settlement.

Indeed, Article XVI:4 of the Agreement Establishing the World Trade
Organization (WTO Agreement) states that “each Member shall ensure
the conformity of its law, regulations and administrative procedures
with its obligations as provided in the annexed Agreements.” This gen-
eral clause is reaffirmed by special provisions contained in specific
agreements whose observance calls for the adaptation of domestic law."®
However, since the principle expressed by article XV1:4 is included in
the Agreement Establishing the WTO, which forms the very basis of the
organization, it applies to all other WTO agreements, even if these
agreements do not refer to it specifically. Inasmuch as the WTO agree-
ments have become effective and Members do not benefit from any
derogation at any given moment as specified by the procedure defined in
article 1X:3 WTO Agreement, it must amend its legislation to conform
to the WTO law. To that extent, the “obligation contained in article
XVI:4 is of cardinal importance since a violation of any provision in the
agreements (GATT, GATS, TRIPS...) automatically leads to a violation
of article XV1:4 of the WTO Agreement”.*

This principle is applicable to the scheduled commitments. Indeed, the
Appellate Body stated that the fact that “Members’ Schedules are an in-
tegral part of the GATT 1994 indicates that, while each Schedule repre-

18 See, Julien Chaisse, Ensuring the Conformity of Domestic Law with World Trade

Organisation Law — India as a case study, Centre de Sciences Humaines Occa-
sional Paper n°13, (New Delhi: Rajdhani Press, 2005) at 35.

Julien Chaisse and Debashis Chakraborty ‘Implementing WTO Rules through
Negotiations and Sanction: The Role of Trade Policy Review Mechanism and
Dispute Settlement System’, 28 (1) University of Pennsylvania Journal of Interna-
tional Economic Law (2007) at 153-155.
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sents the tariff commitments made by one Member, they represent a
common agreement among all Members”.?® This logical solution ex-
pressed with regard to the GATT schedule has been extended very logi-
cally to GATS schedule commitments.

Pursuant to Article XV1:4 of the WTO Agreement, “Each Member shall
ensure the conformity of its laws, regulations and administrative proce-
dures with its obligations as provided in the annexed Agreements”.
Thus, independent of any expectation or any unintentional mistake, the
United States’ obligations pursuant to Article XVI1:4 are to ensure that
its relevant laws are in conformity with its WTO obligations, including
any commitments undertaken in its GATS Schedule”.

If a Member does not comply with WTO rules, this may give rise to a
dispute. A dispute could then arise when a Member believes that another
Member is violating a commitment that it has made under mode 3 of
GATS. Such a situation would lead to a dispute related to domestic
regulation of investment within the WTO. The WTO/DSB could rule on
an investment dispute.

The possibility of seeing investment disputes at WTO is perhaps not so
attractive for a reason directly related to the very nature of the dispute
settlement mechanism (DSM) system. One feature of many investment
agreements, which has contributed to calls for a balancing of investor
rights with responsibilities, has been the grant of direct legal personality
to investors; i.e., enabling them to mount an international arbitration
against host states. Most recent investment agreements provide recourse
to so-called investor—state arbitration.?

2 European Communities — Customs Classification of Certain Computer Equipment

— Report of the Appellate Body, WT/DS62/AB/R, WT/DS67/AB/R,
WT/DS68/AB/R, 5 June 1998, para. 109 in fine.

United States — Measures Affecting the Cross-Border Supply of Gambling and
Betting Services — Report of the Panel, WT/DS285/R, 10 November 2004, para.
6.138.

“BITs and RTAs show an important trend towards granting investors a wide
range of dispute settlement alternatives, as the ability to choose the forum of de-
bate is regarded as a major guarantee to investors against arbitrary and prejudicial
conduct from host countries’ authorities. BITs and RTAs commonly envisage
both State-to-State procedures, where the home country authorities act on behalf
of their investors, as well as Investor-State procedures, which afford private inves-
tors direct recourse to challenge host country authorities’ measures in dispute
resolution instances. Where Investor-State is recognized, various alternatives re-
garding the nature of the dispute resolution procedures are usually offered”, Mar-
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This novel device has permitted investors to challenge government
measures, policies or actions which are thought to contravene the sub-
stantive provisions of a given treaty. The investor—state mechanism has
given rise to a substantial volume of litigation in recent years. In stark
contrast, the WTO dispute settlement rules are exclusively reserved for
state-to-state disputes, which makes it less interesting for investors.

3. WTO provisions related to investment in TRIMs

In the Uruguay Round the TRIMs Agreement, which prohibits perform-
ance requirements involving quantitative restrictions, was adopted. De-
veloping countries are frequent (but by no means the only) users of
TRIMs.

The TRIMs Agreement has constituted a significant net step forward in
the area of investment at the multilateral level. From the substantive
point of view first, but it “unambiguously and explicitly put investment
policies on the multilateral agenda”.”® It addressed investment measures
that were trade-related and which violated Article 11l (national treat-
ment) or Article XI (general elimination of quantitative restrictions).
Basically it prohibited member countries from making the approval of
investment conditional on compliance with laws, policies or administra-
tive regulations that favoured domestic products. As an agreement that
is based on existing GATT rules on trade in goods, the TRIMs Agree-
ment is not concerned with the regulation of foreign investment. The
disciplines of the TRIMs Agreement focus on discriminatory treatment
of imported and exported products and do not govern the issue of entry
and treatment of foreign investment.

The TRIMs agreement adds value to the GATT/WTO system by de-
scribing types of trade-related investment measures (para. 3.1) that are
considered to be inconsistent with GATT Article Il (para. 3.2) or XI
(para. 3.3).

tin Molinuevo, WTO Disciplines on Foreign Investment, Wasn’t the GATS about
trade in services?, (Universidad de Bolonia: Master Thesis, 2006) at 88.

T. Brewer and S. Young, ‘Investment issues at the WTO: the architecture of rules
and the settlement of disputes’, 3 (1) Journal of International Economic Law
(1998) at 462.
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3.1. TRIMs contribution

Governments often tend to impose trade-related investment measures
(performance requirements) to achieve certain national priorities.?
These measures relate to trade-distorting restrictions imposed by the
host country on multinational enterprises, which negatively influence
trade as well as investment development. According to Dunning, per-
formance-related measures may embrace the whole gamut of operating
practice. They can include behavioural guidelines or requirements in re-
spect of local purchases of capital goods, raw materials, intermediate
goods and services, the proportion of output exported, the type of value
added (e.g. R&D) undertaken by affiliates, information provided on in-
tra-firm pricing practices, conditions attached by MNEs on the use of
technology transferred, and so on.”

The TRIMs Agreement, however, does not attempt to regulate the entry
and treatment of foreign investment, but applies only to those measures
that impose discriminatory treatment on imported and exported goods.?
This Agreement recognizes that certain national practices, such as local
content requirements, can restrict and distort trade and, therefore, sup-
ports the concept of “national treatment”. As a result, the Agreement
outlaws investment measures that restrict quantities, and it discourages
measures which limit a company’s imports or which set targets for the
company’s exports. Among the measures not covered by the Agreement
are export performance requirements, technology transfer requirements,
and subsidies to attract investments in specific industries or projects.

The Agreement did not define TRIMs, but provided an illustrative list
(Annex 1). The lack of a precise definition means that the issue is not
always clear-cut and there has been disagreement as to whether or not
certain measures are covered by the Agreement. Yet, the WTO has rec-
ognized that some of TRIMs violate the principles of the GATT and it

2 gee, Douglas Brooks, Emma Xiaogin Fan, Lea Sumulong, ‘Foreign Direct In-

vestment in Developing Asia: Trends, Effects, and Likely Issues for the Forth-
coming WTO Negotiations’, Asian Development Bank, ERD Working Paper Se-
ries No. 38/2006 at 25.

John H. Dunning, Multinationals Enterprises and the Global Economy, (Woking-
ham: Addison Wesley, 1993) at 559.

Pedro Da Motta Veiga, ‘The international regime on investments: a problematic
status quo, an uncertain future’, paper presented at the international seminar “The
New Agenda For International Trade Relations As The Doha Round Draws To
An End’, Observatorio Relaciones UE-America Latina (OBREAL), Barcelona,
January 29-30, 2007, at 9.
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has required countries to abandon the TRIMs that have been identified
as being inconsistent with the GATT rules.

A few points should be mentioned at this stage on the question of the
relationship between TRIMs and GATT. The issue of the legal relation-
ship between the GATT and the TRIMs Agreement arises when a meas-
ure is challenged under both agreements. Several panels have dealt with
measures challenged under both provisions of the GATT and Article 2.1
of the TRIMs agreement. Panels have analysed whether measures
should be examined under the TRIMs Agreement before being exam-
ined under the GATT, based on the principle that, where two agree-
ments apply, the more specific agreement should be examined before
the more general agreement.”’ In another case, the panel analysed the
measures in question under the GATT first, partly because India, the re-
sponding party, encouraged the panel to refrain from analysing the
measures under the TRIMs Agreement. The panel then stated that “for
the purposes of this case, therefore, there appears to be, in that respect,
no particular reason to start our examination on any particular order. Nor
does it find that the end result would be affected by either determination
of order of analysis”.?® The order of analysis should not affect the out-
come but may have an impact on the potential for panels to apply the
principle of judicial economy.” WTO jurisprudence suggests that panels
finding a violation of one of the agreements will consider that action

27 “As to which claims, those under Article I11:4 of GATT or Article 2 of the TRIMs
Agreement, to examine first, we consider that we should first examine the claims
under the TRIMs Agreement since the TRIMs Agreement is more specific than
Article 111:4 as far as the claims under consideration are concerned. A similar is-
sue was presented in Bananas 111, where the Appellate Body discussed the rela-
tionship between Article X of GATT and Article 1.3 of the Licensing Agreement
and concluded that the Licensing Agreement being more specific it should have
been applied first. This is also in line with the approach of the panel and the Ap-
pellate Body in the Hormones dispute, where the measure at issue was examined
first under the SPS Agreement since the measure was alleged to be an SPS meas-
ure” (footnotes omitted). Indonesia — Certain Measures Affecting the Automobile
Industry — Report of the Panel, WT/DS54/R, WT/DS55/R, WT/DS59/R,
WT/DS64/R, 2 July 1998, para. 14.63.

India — Measures Affecting the Automotive Sector — Report of the Panel,
WT/DS146/R, WT/DS175/R, 21 December 2001, para. 7.158.

See, India — Measures Affecting the Automotive Sector — Report of the Panel,
WT/DS146/R, WT/DS175/R, 21 December 2001, para. 7.158-7.161. See, Mitsuo
Matsushita, Petros C. Mavroidis and Thomas Schoenbaum, The World Trade Or-
ganization — Law, Practice and Policy, (Oxford: Oxford University Press, 2003)
at 527-529.
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taken to remedy the inconsistencies under one agreement would neces-
sarily remedy any inconsistencies under the other agreement.*

TRIMs may be understood as any measure taken by a government to
discriminate between a domestically produced good and goods produced
overseas. This includes:

— local content requirements: where governments require a corporation
to use or purchase domestic products in order to avoid a penalty or to
benefit from an incentive;

— trade balancing measures: where governments impose restrictions on
the import of inputs by a corporation or limit the import of inputs in
accordance with its level of exports;

— foreign exchange balancing requirements: where an enterprise has
the level of imports linked to the value of its exports in order to
maintain a net foreign exchange earning.

Article 111:4 and Article XI:1 of the GATT are worded broadly enough
to cover investment-related measures. Article I11:4 of the GATT applies
to “all laws, regulations and requirements affecting... internal sale, of-
fering for sale, purchase, transportation, distribution or use”. Article
111:4 has been found to apply to investment-related measures that require
the investor to use a certain amount of “domestic content” in manufac-
turing operations.® Avrticle XI:1 applies to “prohibitions or restrictions”
other than duties, taxes or other charges on the importation, exportation
or sale for export of any product. By definition, we must underline that
any measure that conditions investment upon export performance oper-
ates as a restriction.

The Ilustrative List is annexed to the TRIMs Agreement and “provides
additional guidance as to the identification of certain measures consid-

% “Under the principle of judicial economy, a panel only has to address the claims

that must be addressed to resolve a dispute or which may help a losing party in
bringing its measures into conformity with the WTO Agreement. The local con-
tent requirement aspects of the measures at issue have been addressed pursuant to
the claims of the complainants under the TRIMs Agreement. We consider there-
fore that action to remedy the inconsistencies that we have found with Indonesia’s
obligations under the TRIMs Agreement would necessarily remedy any inconsis-
tency that we might find with the provisions of Article 111:4 of GATT”. Indonesia
— Certain Measures Affecting the Automobile Industry — Report of the Panel,
WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, para. 14.93.
[GATT report] Canada — Administration of the Foreign Investment Review Act
(FIRA), (L/5504 - 30S/140), adopted on 7 February 1984, at 140.
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ered to be inconsistent with Article 111:4 and XI:1 of the GATT 1994” %
As the Indonesia — Automobiles panel observed: “An examination of
whether the measures [in question] are covered by Item (1) of the Illus-
trative List... will not only indicate whether they are trade-related but
also whether they are inconsistent with Article 111:4 and thus in violation
of Article 2.1 of the TRIMs agreement”.*®

This List cites the following as examples of host-country investment
measures that either restrict imports or exports or require imports or ex-
ports: local content requirement, export performance requirements, trade
balancing requirements, foreign exchange balancing restrictions, and re-
strictions on an enterprise’s export or sale for export of products. Such
measures are prohibited.

Members were given a “transition period” during which their notified
TRIMs were to be eliminated.* The TRIMs agreement provided for
three different transition periods during which WTO Members, accord-
ing to their level of development, must phase out WTO inconsistent
TRIMs that were notified to the Council on Trade in Goods.*® A transi-
tion period allowed WTO Members to phase out WTO-inconsistent
measures that were notified to the WTO under the TRIMs Agreement. If
a government does not notify the WTO of an existing TRIM, then it is
open to legal action by other WTO Members. The length of the phasing
out period was based on a state’s level of development, i.e. developed
countries were given 2 years; developing countries were given 5 years;
and least-developed countries were given 7 years. Therefore all develop-
ing countries should have implemented the TRIMs agreement and
eliminated their regulations by 1 January 2000.

% India — Measures Affecting the Automotive Sector — Report of the Panel,

WT/DS146/R, WT/DS175/R, 21 December 2001, para. 7.157.

Indonesia — Certain Measures Affecting the Automobile Industry — Report of the

Panel, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, para.

14.83.

On this transitional period, See Kevin Kennedy, ‘A WTO Agreement on Invest-

ment: A Solution in Search of a Problem?’, 24 University of Pennsylvania Journal

of International Economic Law (2003) at 138.

% Art. 5.2 TRIMs: “Each Member shall eliminate all TRIMs which are notified un-
der paragraph 1 within two years of the date of entry into force of the WTO
Agreement in the case of a developed country Member, within five years in the
case of a developing country Member, and within seven years in the case of a
least-developed country Member”.
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The problem with this notification provision is that failure to notify can
be Ia3ggely left unpunished because WTO remedies are always prospec-
tive.

The general WTO dispute settlement procedure, as laid down in the
Dispute Settlement Understanding, also applies to disputes arising under
the TRIMs Agreement (Article 8). Issues relating to the alleged incon-
sistency of particular measures with the TRIMs Agreement have been
raised in a dispute settlement proceeding, in which a panel was estab-
lished in 1997, concerning measures applied by Indonesia in the auto-
motive sector. We will detail this case and subsequent ones to examine
the circumstances in which the TRIMs agreement has been used to regu-
late domestic investment regulations.

3.2 Analysing whether TRIMs are inconsistent with GATT
Article 111:4 under the TRIMs agreement

The TRIMs Agreement prohibits WTO Members from applying TRIMs
that are inconsistent with Article |11 of the GATT (Article 2.1).

Article 111:1 of the GATT 1994 establishes a general principle according
to which internal regulations and taxes should not be applied “so as to
afford protection to domestic production”. It informs, as a chapeau, the
following paragraphs of the provision. Paragraph 2 stipulates national
treatment in relation to internal taxes and other internal charges, whereas
Paragraph 4 sets out the general obligation to accord imported products
treatment no less favourable than that accorded to like products of na-
tional origin in respect of internal laws and regulations affecting the sale
and use of such products. The second notion of equal treatment and
mainstay of the world trading system under the WTO is the principle of
national treatment prohibiting discrimination between products (goods
and services) produced domestically and those imported from other
member countries. Together with the MFN obligation, it forms the fun-
damental principle of non-discrimination in WTO law within the limit
of existing exceptions.®’

%  T.BrewerandS. Young, ‘Investment issues at the WTO: the architecture of rules

and the settlement of disputes’, 3 (1) Journal of International Economic Law
(1998) at 462.

National treatment is subject to a number of important exceptions, thus permitting
differential treatment for various policy reasons. In the GATT 1994, the most
common exceptions are stipulated in Article I11:8 (subsidization and government
procurement), Article XV1 (subsidies), Article XIX (safeguard measures), Article
XX (general exceptions) and Article XXI (security exceptions).
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In regulations explicitly treating domestic and imported products differ-
ently, a violation of the national treatment obligation is obvious since an
internal law affecting the sale of products, or a tax, has, on its face, a
discriminatory effect. Most regulations, however, are designed in a neu-
tral and de jure nondiscriminatory manner but nonetheless result in de
facto discriminatory treatment of imported products. The distinction be-
tween de jure and de facto discrimination is often difficult to draw and
blurred in practice. The problem is related to the scope of protection un-
der national treatment. Since the early days of the GATT 1947, the
scope of national treatment has been read in broad terms and thus has
traditionally covered de facto discrimination extensively.

The Illustrative List annexed to the TRIMs Agreement sets out two
categories of “TRIMs that are inconsistent with the obligation of na-
tional treatment provided for in [Article 111:4 of the GATT].”*® TRIMs
that are inconsistent with Article 111:4 include TRIMs that are:

“mandatory or enforceable under domestic law or under adminis-
trative rulings, or compliance with which is necessary to obtain
an advantage, and which require:

(a) the purchase or use by an enterprise of products of domes-
tic origin or from any domestic source [...]” or

(b) “that an enterprise’s purchases or use of imported products
be limited to an amount related to the volume or value of lo-

cal products that it exports”. >

For example, it is a violation of the requirement of national treatment for
an investment measure to require the purchase of local products by for-
eign enterprises to be tied with its exports. In Indonesia - Certain Meas-
ures Affecting the Automobile Industry, the panel ruled on the legality of
an Indonesian car programme linking tax benefits for cars manufactured
in Indonesia to domestic content requirements and linking customs duty
benefits for imported components of cars manufactured in Indonesia to
similar domestic content requirements. The panel found that these local
requirements were “investment measures” because they had a significant
impact on investment in the automotive sector’’ and that they were

*®  TRIMs Annex, para. 1.

¥ TRIMs Annex, para. 1.

% Indonesia — Certain Measures Affecting the Automobile Industry — Report of the
Panel, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, para.
14.80.
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“trade-related” because they affected trade.** The panel also found that
compliance with the requirements for the purchase and use of of prod-
ucts of domestic origin was necessary to obtain the tax and customs duty
benefits and that such benefits were “advantages” within the meaning of
the Illustrative List.*? As a result, the panel ruled that the local content
requirements violated the TRIMs Agreement.*®

3.3. Analysing whether TRIMs are inconsistent with GATT
Article X1:1 under the TRIMs agreement

The TRIMs Agreement prohibits WTO Members from applying TRIMs
that are inconsistent with Article XI of the GATT (Article 2.1).

Article XI of the GATT 1994 stipulates the general elimination of quan-
titative restrictions. Article XI of the GATT 1994 prohibits any measure
other than duties, taxes or other charges “or other measures having
equivalent effect”. Therefore, it is not the legal form of the measure but
its effect on trade which is important.

The GATT regulation on quantitative restrictions, however, has a lim-
ited effect because of the many exceptions. Article XI allows for the fol-
lowing exceptions to this prohibition:

— temporary export restrictions of foodstuffs or other “essential” prod-
ucts when there is a shortage of such products on the national mar-
ket;

— import restrictions on agricultural and fishery products when these
restrictions are part of a national policy of subsidizing agricultural
prices;

— restrictions on basic products which follow from an international
agreement on basic products.

Moreover, Article XII1:1 prohibits any form of discrimination in the es-
tablishment or application of import or export restrictions; quantitative

* Indonesia — Certain Measures Affecting the Automobile Industry — Report of the

Panel, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, para.
14.82.

Indonesia — Certain Measures Affecting the Automobile Industry — Report of the
Panel, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, para.
14.89-14-91.

Indonesia — Certain Measures Affecting the Automobile Industry — Report of the
Panel, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, 2 July 1998, para.
14-91.
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restrictions must apply equally to all third countries (thus, not only to
the other GATT members).

Furthermore, quantitative restrictions are also permitted on the basis of
other exceptions, particularly for the protection of the balance of pay-
ments and the currency reserves of contracting states and for the protec-
tion of domestic industries against serious injury. Quantitative restric-
tions are mainly lifted within regional unions or on the basis of other co-
operation agreements.

The Illustrative List annexed to the TRIMs Agreement sets out three
categories of “TRIMs that are inconsistent with the obligation of general
elimination of quantitative restrictions provided for in [Article XI:1 of
the GATT]”.** TRIMs that are inconsistent with Article XI:1 include
those that are:

“mandatory or enforceable under domestic law or under adminis-
trative rulings, or compliance with which is necessary to obtain
an advantage, and which restrict: “the importation by an enter-
prise of products used in or related to its local production, gener-
ally or to an amount related to the volume or value of local pro-
duction that it exports;

(b) the importation by an enterprise of products used in or re-
lated to its local production by restricting its access to foreign
exchange to an amount related to the foreign exchange in-
flows attributable to the enterprise; or

(c) the exportation or sale for export by an enterprise of products”.

For instance, it is a violation of prohibitions of quantitative restrictions
when investment measures require an enterprise to use its own foreign
exchange reserve to import products. The prohibition of quantitative re-
striction is similarly violated if export is tied in any way with the local
production. In 2001, the India - Measures Affecting the Automotive Sec-
tor case involved a TRIM requiring “trade balancing”. In May 1999 the
government of the United States of America lodged a complaint against
the Indian Government regarding the auto industry measures it had in-
troduced in November 1997. Under the 1997 law, the Indian govern-
ment required all new foreign auto-manufacturing investors to sign a
standard Memorandum of Understanding (MoU) with the government
establishing:

“ " TRIMs Annex, para. 2.
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— a minimum US$ 50 million investment in joint ventures with major-
ity foreign ownership;

— awaiver of import licences if local content exceeds 50 per cent; and

— the obligation to export within 3 years if export requirements are not
met.

According to the Panel, as of the date of the establishment of the trade
balancing condition, “there would necessarily have been a practical
threshold to the amount of exports that each manufacturer could expect
to make, which in turn would determine the amount of imports that
could be made. This amounts to an import restriction. The degree of ef-
fective restriction which would result from this condition may vary from
signatory to signatory depending on its own projections, its output, or
specific market conditions, but a manufacturer is in no instance free to
import, without commercial constraint, as many kits and components as
it wishes without regard to its export opportunities and obligations”.*®
The Panel therefore found that the “trade balancing condition contained
in Public Notice No. 60 and in the MOUs signed thereunder, by limiting
the amount of imports through linking them to an export commitment,
acts as a restriction on importation, contrary to the terms of Article
X1:17 /%

After finding that the trade balancing requirements violate GATT Arti-
cle XI:1, the India - Measures Affecting the Automotive Sector panel in-
voked the principle of judicial economy and concluded that it was not
necessary to analyse the measures under the TRIMs Agreement.*’

The TRIMs agreement has an indirect impact on national policies,
which may affect the activities of foreign firms.”® Indeed, as stated
above, this agreement relates to local-content requirements and incen-
tives such as tax concessions tied to exports. Domestic regulations in
these areas violate the principle of national treatment (Art. 1Il GATT)
and the prohibition of quantitative restrictions (Art. XI GATT). These
restrictions are therefore forbidden under the TRIMs Agreement. The

* India - Measures Affecting the Automotive Sector — Report of the Panel,

WT/DS146/R, WT/DS175/R, 21 December 2001, para. 7.277.

India — Measures Affecting the Automotive Sector — Report of the Panel,
WT/DS146/R, WT/DS175/R, 21 December 2001, para. 7.278.

India — Measures Affecting the Automotive Sector — Report of the Panel,
WT/DS146/R, WT/DS175/R, 21 December 2001, para. 7.323-7.324.

Robert Edwards and Simon Lester, “Towards a More Comprehensive World
Trade Organization Agreement on Trade Related Investment Measures’, 33 Stan-
ford Journal of International Law (1997).
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TRIMs Agreement also prohibits other measures that violate Arts. IlI
and IV of the GATT 1994, such as trade-balancing requirements, for-
eign exchange restrictions related to foreign exchange inflows and ex-
port controls. The TRIMs Agreement has also been referred to in the
disputes concerning the European Community’s import regime for ba-
nanas; however, the panels established in those disputes did not make
findings under the TRIMs Agreement. In addition, measures taken by
Brazil and the Philippines have been the subject of bilateral consulta-
tions pursuant to the TRIMs Agreement.*

4, Investment Issues and the TRIPS

The purpose of TRIPS Agreement is to provide minimum standards of
intellectual property (IP) protection with members having flexibility to
determine the most appropriate method of implementing the provisions
of the Agreement within their own legal system and practice. It attempts
to reduce the differences in the manner by which IPRs are protected
around the world by fixing a minimum level of intellectual property pro-
tection that each of the WTO’s Members ought to guarantee. Even if not
directly related to investment, TRIPS has an impact on the level of in-
vestment in a country (para. 4.1). To that extent, the question must be
raised of whether there is a negative impact of compulsory licensing on
investment decisions (para. 4.2).

4.1, Opening up economies to foreign investment by protect-
ing technology

The TRIPS Agreement emphasizes that the protection and enforcement
of intellectual property rights should contribute to the promotion of
technological innovation and to the transfer and dissemination of tech-
nology, to the mutual advantage of producers and users of technological
knowledge and in a manner conducive to social and economic welfare,
and to a balance of rights and obligations.” In other words, the TRIPS

4 Kevin Kennedy, ‘A WTO Agreement on Investment: A Solution in Search of a

Problem?’, 24 University of Pennsylvania Journal of International Economic Law
(2003) at 145.
% Article 7 of the TRIPS Agreement.
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Agreement contains no provisions on investment, but it helsps to open up
economies to foreign investment by protecting technology.™

The relationship between the TRIPS Agreement and foreign investment
is also evident from the fact that virtually all modern investment agree-
ments which lay down standards for the promotion and protection of
foreign investment include intellectual property within the definition of
investment.

In addition, the existence of certain standards of IPR protection should
be one of the elements taken into consideration by potential foreign in-
vestors with respect to their decisions on where to locate their produc-
tion facilities. However, in the long term, to the extent that the levels of
protection are substantially harmonized under the TRIPS Agreement,
IPRs are likely to become a less significant issue in investment deci-
sions, except with respect to the effective enforcement of available
rights.

As a result, the question arises as to the relationship between the appli-
cation to intellectual property of rules contained in international invest-
ment agreements, on the one hand, and rights and obligations contained
in international agreements on the protection of intellectual property
rights, such as the TRIPS Agreement, on the other.

4.2. Is there a negative impact of compulsory licensing on in-
vestment decisions?

An example of the difficult relationship between the application to intel-
lectual property of rules contained in international investment agree-
ments and rights and obligations contained in international agreements
on the protection of intellectual property rights, such as the TRIPS
Agreement appears in the context of compulsory licensing organized by
TRIPS agreements.

More particularly, could the wide definition of the term expropriation in
international investment agreements be considered to prohibit certain
measures that governments are explicitly permitted to take under the
TRIPS Agreement, such as compulsory licensing?

In accordance with Articles 8 and 40 of the TRIPS Agreement, as reaf-
firmed by the Declaration on the TRIPS Agreement and Public Health,*

T, Brewer and S. Young, ‘Investment issues at the WTO: the architecture of rules

and the settlement of disputes’, 3 (1) Journal of International Economic Law
(1998) at 463.
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governments can take steps to prevent patent owners from abusing their
rights, by “unreasonably” restraining trade or hampering the interna-
tional transfer of technology. In practice, public authorities can author-
ize a third party to manufacture a patented product or to use the patented
process without the patent owner’s consent.>® Most developed and de-
veloping countries provide for a compulsory licensing concession in
their legislation. Recourse to compulsory licensing is based on Article
31 of the TRIPS agreement devoted to “other uses without authorization
of the right holder”. The article aims to strike a balance between the
concern to promote access to medicines and to provide protection and
incentives for R&D in the pharmaceutical field. The objective is to cre-
ate a more competitive environment without, however, ignoring the
rights of the patent owner, who ought to be adequately compensated
whatever the circumstances.

It is possible to issue a compulsory licence under certain conditions to
ensure that the legitimate interests of the patent owner have been pro-
tected.> In particular, an attempt should have been made to obtain a
voluntary licence from the right holder on reasonable commercial terms
(Article 31.b).%° However, this article provides for making the voluntary

52 “Each member has the right to grant compulsory licences and the freedom to de-

termine the grounds upon which such licences are granted”, WTO, Doha Ministe-
rial Conference 2001, Declaration on the TRIPS Agreement and Public Health,
14 November 2001, WT/MIN(01)/DEC/2, para. 5 b.

Sara Ford, ‘Compulsory Licensing Provision Under the TRIPS Agreement: Bal-
ancing Pills and Patents’, 15 American University International Law Review
(2000) at 941.

Article 31 of the Agreement sets out to determine, as accurately as possible, a
framework for the compulsory licence (CL) regime. The list of conditions for the
use of CL covers in particular the following points: authorization to use without
the patent owner’s consent should be reviewed based on the circumstances pecu-
liar to this problem; a voluntary licence should have been requested from the pat-
ent owner, at reasonable commercial conditions and within a reasonable period of
time (except in times of national emergencies or other circumstances of extreme
urgency or in cases of public non-commercial use) ; the CL’s scope and the dura-
tion should be limited to the purpose for which it was authorized; its use should be
non-exclusive; the use is authorized mainly for replenishment of the domestic
market of the Member State that granted this licence; the right holder shall be paid
adequate remuneration in the circumstances of each case, taking into account the
economic value of the authorization and taking into account that the remunera-
tions are likely to be revised.

A voluntary licence means that the patent holder has given his consent to a local
company to copy the drug concerned, against royalty payments, which shall be
marketed only in the internal market.
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licence redundant in the case of a national emergency, circumstances of
extreme urgency, public non-commercial use (or government use) or
anti-competitive practices. The compulsory licensing is of particular im-
portance for developing countries that are subject to epidemics such as
that of HIV/AIDS.>® Their objective is to improve patients’ access to
drugs. Thus, certain countries see this as a means to prevent the negative
effects of patents on prices and availability of medicines, insofar as it
makes it possible to reduce the prices of drugs protected by a patent in
force and to obtain technology.

Nevertheless, certain difficulties persist. First, the lack of a clear defini-
tion of these scenarios and the resultant legal insecurity have led devel-
oping countries to demand a specific statement on this matter. Further, a
compulsory licence is normally granted mainly to replenish the local
market. So what about developing countries reeling under a national
emergency or victim of a monopolistic practice which do not have local
manufacturing capacities?

There is a potential negative impact of compulsory licensing, as with
other measures limiting patentees’ rights. The consequences include the
possibility of discouraging foreign investment, transfer of technology,
and research, including research into local diseases.

5. Conclusion: shortcomings and potential
improvements of WTO regime

There is no doubt that the TRIMs and GATS agreements “have indi-
rectly imposed both investment liberalization and investment protection
obligations upon WTO Members”.>” However, WTO investment provi-
sions are limited in scope and lack coherence. Each of the WTO invest-
ment-related agreements is designed to do one thing, to ensure that trade
is promoted. They are not designed to govern international investment
per se. They deal with particular areas or particular aspects of invest-

ment.

6 Julien Chaisse and Samira Guennif, ‘Present Stakes around Patent Political Econ-

omy’, 2 (1) Asian Journal of WTO and International Health Law and Policy
(2007) at 65-98.

Pippa Read, ‘International Investment in the WTO: Prospects and Challenges in
the Shadow of the MAI’, 11 (2) Bond Law Review (1999) at 360.
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5.1. Shortcomings of the WTO investment regime

The Agreement on Trade-Related Investment Measures bans a limited
number of performance requirements as far as they are inconsistent with
GATT provisions on national treatment and quantitative restrictions. All
Members needed to notify and phase out contravening measures, al-
though developing and least-developed countries were granted transition
periods. The Agreement has considerably enhanced the transparency of
investment policies throughout the world. To promote business and in-
vestment, it is very important to emphasize transparency. The TRIMs
Agreement relies a heavily on transparency — it requires each Member to
notify the publications in which TRIMs may be found, including those
applied by regional and local governments and authorities.

But in addition to these advantages, the TRIMs has several drawbacks.
First, the Agreement is limited to measures affecting only trade in
goods. Also, the TRIMs Agreement is notable for its lack of any refer-
ence to most-favoured-nation treatment, for the lack of a specific defini-
tion of investment, and the absence of any mention of fair and equitable
treatment.

Above all, while the TRIMs prohibits a category of performance re-
guirements that impact negatively upon trade (e.g., requirements to ex-
port a given percentage of goods), governments generally remain free to
impose a broad range of other requirements on foreign investors includ-
ing requirements to establish joint ventures, hire local employees (in-
cluding from minority or disadvantaged groups), or invest in local re-
search and development. In contrast, Article 1106 of NAFTA contains
an extensive list of prohibited policies concerning export percentages,
domestic content percentages, domestic purchase requirements or pref-
erences, relationships between imports and exports or foreign exchange
flows, relationships between domestic sales and exports or foreign earn-
ings, technology transfer requirements, or exclusive supplier arrange-
ments. Thus, NAFTA represents a significant advance in attempts to
limit performance requirements.” To the same extent, while the TRIMs
is applicable only to local content requirements and trade balancing re-
quirements, the Multilateral Agreement on Investment would have regu-
lated the use of the following performance requirements: trade-related
performance requirements, such as ratio of exports to total sales, domes-

8 see, Philippe Gugler and Vladimir Tomsik, ‘The North American and European

Approaches in the International Investment Agreements’, 4 (5) Transnational
Dispute Management Review (2007).
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tic content, local purchases, ratio of imports to exports, and ratio of local
sales to exports.

Technically, TRIMs could be expanded by adding more examples to the
[lustrative List.>® This adds to the uncertainty about which aspects of a
national industrial policy can or will be challenged in the WTO - either
through a loose interpretation of TRIMs or additions to the Illustrative
List.

Despite the relative lack of WTO coverage on investment, many WTO
Members have seized on the WTO accession process as a lever to en-
courage prospective Members to go beyond the WTO agreements on
investment-related issues. They believe, with some justification, that
they will never have more leverage than they have now.

As a result, investment-related issues have become an important aspect
of WTO accession: prompt compliance with the requirements of TRIMs
; industrial policy including subsidies under the SCM Agreement ; mar-
ket access for certain types of investment including financial services
and telecoms (Algeria; Cambodia; Vietnam or Saudi Arabia).

5.2. Parameters of a multilateral framework

In recent times trade and investment have become complementary, and
achieving one is impossible in the absence of the other. However, the
inclusion of the relationship between trade and investment in the WTO
forum for negotiation, with the establishment of a Working Group on
Trade and Investment, one of the four Singapore Issues,®® has been sub-
ject to fiery debates right from the beginning.®

Investment had been the subject matter at the origin of the derailment of
the WTQO’s Cancun meeting. The conflict of interest between the two
groups of countries has played a key role in leading up to the current
scenario. In general the developed countries believe that inclusion of

% See, Robert Edwards and Simon Lester, “Towards a More Comprehensive World

Trade Organization Agreement on Trade Related Investment Measures’, 33 Stan-
ford Journal of International Law (1997) at 169.

Alongside trade and competition, trade facilitation and transparency in govern-
ment procurement.

See, V. Balasubramanyam and David Sapsford, ‘Foreign Direct Investment and
the World Trade Organization’, University of Lancaster, International Business
Research Group — Discussion Paper, No. 8/2001 at 6-8 and Pierre Sauvé, ‘Multi-
lateral Rules on Investment: Is Forward Movement Possible?’, 9 (2) Journal of In-
ternational Economic Law (2006) at 325-355.
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Trade and Investment (T1) under the negotiating agenda of the WTO
would be a major step towards ensuring the attainment of the WTO ob-
jective of a freer trade and investment regime, leading to increased FDI
to Members with freer investment regime.®” From this perspective, Ja-
pan and the EU pushed forcefully for the commencement of negotia-
tions on investment, while the US did not strongly support this initia-
tive.® The “flying geese model’ for the development of the four “Asian
tigers” has always been a case in point. However, a number of develop-
ing countries remained averse to that idea, mostly owing to the potential
risk involved with capital flight and the development consequences ob-
served following the South-East Asian currency crisis, which led even
the IMF and the World Bank to acknowledge the importance of main-
taining a strict investment regime in developing countries.®*

Concerning inconsistencies with the TRIMs agreement, the domestic
automobile development policies of Indonesia, India, Brazil, and the
Philippines have been brought forward or made subject to consultation
for dispute settlement.?® Also, developing countries were not easily able
to obtain extensions of the period for removing measures that do not
comply with the Agreement. In response to these incidents, developing
countries remain concerned that adoption of a new agreement would
impede their freedom to implement their own domestic development
policies.

Conflict over the interpretation of the TRIMs Agreement reflects the
fact that it was a compromise agreement in the first place. Differences of
opinion between trade officials from developing and developed coun-
tries could not be resolved during the Uruguay Round of GATT talks,
and this is reflected in the vague wording of the TRIMs Agreement. If
the EC, US and Japanese governments had succeeded, then the TRIMs
would have been a comprehensive agreement on investment similar to

82 Kevin Kennedy, ‘A WTO Agreement on Investment: A Solution in Search of a

Problem?’, 24 University of Pennsylvania Journal of International Economic Law
(2003) at 150.

Jurgen Kurtz, ‘A General Investment Agreement in the WTO? — Lessons from
Chapter 11 of NAFTA and the OECD Multilateral Agreement on Investment’,
New York University School of Law, Jean Monnet Working Paper No. 6/2002 at 58.
See, Yong-Shik Lee, ‘Foreign Direct Investment and Regional Trade Liberaliza-
tion: A Viable Answer for Economic Development?’, 39 (4) Journal of World
Trade (2005) at 707.

T. Brewer and S. Young, ‘Investment issues at the WTO: the architecture of rules
and the settlement of disputes’, 3 (1) Journal of International Economic Law
(1998) at 466-467.
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Chapter 11 of NAFTA or the Multilateral Agreement on Investment
(MAI).

The TRIMs Agreement constrains the use of performance requirements
by a host country government and GATS provides investors with na-
tional/Most Favoured Nation Treatment, movement of personnel and
transfer rights in service sectors selected by Members. WTO rules cover
some forms of investment (“commercial presence” for service suppliers
under the GATS) or address issues highly relevant to investment (e.g.
TRIMs and subsidies) but do not address for instance, investment pro-
tection.

It can be concluded that both agreements could represent a “departure”
from BITs because many BITs include some performance requirements,
investment obligations as well as provisions on investment protection.
There should be no doubt that addressing these issues in more details
would improve conditions for business and facilitate investment. The
current state of the art challenges all countries, and their economic poli-
cies, to commit themselves to ongoing efforts towards the improvement
and further liberalization of investment regimes.

In any event, while the economic incentives favouring liberalization of
national investment rules are likely to persist, a significant part of that
liberalization has originated either directly or indirectly in response to
national commitments to such international agreements as the TRIPS
Agreement and the General Agreement on Trade in Services.

5.3. GATS as model?

Parallels have been drawn between the investment talks and the way in
which services negotiators are addressing the question of “non-
discrimination”. Non-discrimination in the WTO means treating all
countries alike through most-favoured-nation and national treatment
(treating foreign and domestic firms in the same way). In the GATS,
countries can theoretically put limitations on national treatment awarded
to sectors they choose to liberalize, while allowing exceptions to MFN.
This idea of being able to “pick and choose” which sectors to liberalize
is referred to as the “positive list”.

Trade negotiations have to make the choice between a positive or a
negative list approach. The positive list approach is used where only
those sectors and services listed in the agreement will be liberalized.
Conversely, under a negative list approach, all sectors and services will
be liberalized except for those explicitly stated in the agreement. The
negative list approach requires Members to stipulate exceptions and
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conditions regarding the pace and scope of liberalization, which can be
more difficult and may reduce the control exerted on the scope of liber-
alization of investment.

An investment agreement could follow a “GATS-type” positive list ap-
proach in the “pre-establishment” phase, meaning that countries could
“pick and choose” which commitments they wanted to make.

The advantage of the positive list approach over the top-down or nega-
tive list approach is the greater flexibility of the former. In the case of
the NAFTA-type negative list approach, some countries might feel de-
prived of an important policy tool. The point is that in some sectors and
industries, it is very difficult to anticipate their future development and
character at the moment of writing down the negative list. Here the
combined national and MFN treatment approach offers less flexibility to
host countries in FDI flows into such sectors. In this sense, the GATS
provides a realistic approach for dealing with admission of foreign in-
vestment. The positive list approach would probably permit more grad-
ual liberalization® with which some countries may be more comfort-
able. In GATS, no Member of the WTO is a priori forced to make any
commitments in any given sector.®’

But the GATS type has its disadvantages as well — primarily the level of
investment liberalization is probably much lower than if the top-down
approach were adopted. Generally it can be said that: “experience with
GATS showed that a positive list approach was preferable when a new
area was for the first time the subject of liberalization at a multilateral
level. However, the flexibility inherent in this approach has considerably
weakened the scope of the national treatment principle. It was noted that
the positive list approach needs constant updating if it is to assist to
transparency and the aim of investment liberalization.”®® Besides, un-
derstanding exactly which sectors to open up and what types of limita-
tions and exceptions to put under each sector so that a country is not

8 See, Peter Egger, Mario Larch and Michael Pfaffermayr, ‘Bilateral versus Multi-

lateral Trade and Investment Liberalisation’, 30 (6) The World Economy (2007)

582-583.

Philippe Gugler and Vladimir Tomsik, ‘A Comparison of the Provisions Affect-

ing Investment in the Existing WTO Obligations’, in John Dunning and Philippe

Gugler (Eds.), Foreign Direct Investments, Location and Competitiveness, (Lon-

don: Elsevier Pub. 2007).

8 WTO (2002): WT/WGTI/W120 Modalities for Pre-establishment Commitments
Based on a GATS-type, Positive List Approach. World Trade Organization, Ge-
neva.

67



168 PHILIPPE GUGLER / JULIEN CHAISSE

economically, socially or politically harmed requires extensive under-
standing of the various economic sectors. It also requires an understand-
ing of how certain commitments will impact upon constitutional and
legislative mandates as well as domestic regulation in each country.
Currently, many countries in the WTO are struggling with these issues
in the services negotiations and realizing that even a “positive list” is
quite overwhelming for effective and informed negotiations.
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