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Abstract

As the credit crisis unfolds, rating agencies have besredy identified as playing a central
role in causing the crisis and misleading investors. \Wasibeen forgotten in this acrimonious
environment is that in their quest to increase th&etdor their services, rating agencies also took
positions that were particularly bad for many homeowners.

This article first reviews the explosive growth of subprime mortgage market. It then
discusses the ways in which the leading rating ager@ti@sdard & Poor’s, Moody’s and Fitch,
acted as government-approved gatekeepers to theiihararkets and contributed to the rapid
expansion of the subprime market. These three engitiidised from the growth of that market
and suppressed efforts by states to crack down on ttiatprg lending practices that had become
endemic to it.

The article concludes that ongoing efforts to refornréigelation of the rating agencies fail to
address their systemic bias against the public stterss their regulators seek to tighten oversight
of these important players in the financial markigts,important to ensure that future regulation
provides additional protection for consumers as well.

David Reiss
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RATINGS FAILURE:
THE NEED FOR A CONSUMER PROTECTION AGENDA IN RATING AGENCY REGULATION

David J. Reiss

As the credit crisis unfolds, credit rating agencies haen Iproperly identified as playing
a central role in causing the crisis and misleadingstors. What has been forgotten in this
acrimonious environment is that in their quest toaase the market for their services, rating
agencies also took positions that were particularly bechiny homeowners. As their regulators
seek to tighten oversight of these important playetisariinancial markets, it is important to
ensure that such regulation provide additional protectipndnsumers as well. Residential
mortgage borrowers, in particular, have been negatingdgcted by decisions of rating agencies.
This has highlighted the need for a consumer proteatienda in rating agency regulation

Rating agencies have been actively rating securities in the United Siate the
beginning of the twentieth centutyCertain rating agencies are what are known as National
Recognized Statistical Rating Organizations (“NRSRO%he Securities and Exchange
Commission (“SEC”) first granted NRSRO status in 19M8RSRO status initially referred to
those rating agencies whose ratings could be used in implementing thpitatrequirements
for broker-dealers.

Standard & Poor’s, Moody’s Investors Services and FitcmBsfjcollectively, the “Big
Three”) are NRSROs and they utterly dominate the cratiity market, particularly that for
mortgage-backed securities. The Big Three provide saforgpools of mortgages that are
converted to securities and sold to investors througheuworld, a process known as
securitization. For their labors, the Big Three are compensatiEgbyrom issuers of securities
that solicit ratings from ther.

1 Associate Professor, Brooklyn Law School; B.A. Jliains College; J.D., New York University School of
Law. This article is based in part on earlier &&8dy the author, includingubprime Standardization: How Rating
Agencies Allow Predatory Lending to Flourish in ®econdary Mortgage Marke83 FH.A. ST. U. L. REv. 985
(2006) [hereinafter ReisSubprime Standardizatipfgranted award as best academic article on taqhiressing
consumer financial services law in 2006 by Ameriéaademy of Consumer Financial Services Lawyedrg)ing
Agencies and Reputational RidMARYLAND J.BuS. & TECH. L. (forthcoming 2009available at
http://ssrn.com/abstract=13583[lereinafter ReisfRReputational Rigk Regulation of Subprime and Predatory
Lending INTERNATIONAL ENCYCLOPEDIA OFHOUSING AND HOME (forthcoming 2010)available at
http://ssrn.com/abstract=1371728hanks to Philip Tucker and Jason Gang for déeetesearch assistance.

2 SeeAmy K. RhodesThe Role of the SEC in the Regulation of the Rapgncies: Well-Placed Reliance
or Free-Market Interference20 ETONHALL LEGIS. J. 293, 300-02 (1996) (discussing the growthratihg
agencies in the United States).

3 Claire A. Hill, Regulating the Rating Agencjé&2 WasH. U. L.Q. 43, 44 (2004)seeRhodessupranote 2,
at 321-22.

4 Rhodessupranote 2, at 321.

5 SeeGLOBAL CREDITANALYSIS 52 (David Stimpson ed1991). For example, the SEC relies heavily
upon the services of NRSROs in Rule 3a-7, relatirttpe 1940 Investment Company AGeeRhodessupranote
2, at 345.Pursuant to Rule 3a-7, “a favorable rating by amg NRSRO of an asset-backed securities issuance
exempts the transaction from the regulatory schesh#fiat Act.Id. It is in this manner that the NRSRO rating
reduces the transaction costs and provides otmefibeto issuers of residential mortgage-backedstes while

2



As NRSROs, The Big Three are granted a privileged status by nunfie@usal
services regulators. This privileged status results from the incorporationRifjthiéree’s
ratings throughout a vast web of government regulation of private compames.ti& SEC
anointed the chosen NRSROs in 1975, federal and state financial regulators have ‘dound th
ratings may serve a variety of usésThe current regulatory environment “requires or
encourages various entities—broker-dealers, banks, money-market funds, insurgrar@esnm
trust companies, pension funds, and many others—to purchase financial instruménts rate
investment grade” by an NRSROWhile the NRSROs thereby bestow significant regulatory
benefits upon issuers of securities, they themselves have not been “subjectiatisebst
monitoring.’®

The Big Three have been described as operating a “regulation-induced olifoddlis
is because the lack of a rating from at least oneeoBtf Three, which effectively grant regulatory
licenses to institutions that wish to issue securittethe financial equivalent of a death sentence
for a residential mortgage-backed securities (‘RMB&grong. Thus, the Big Three’s NRSRO
status effectively makes them gatekeepers to other private financieseatiempting to access
the financial market¥

also providing a benefit to the NRSRO itself beeaosthe fees that it can charge to the issuethrating
analysis prescribed by Rule 3a-7.

6 GLOBAL CREDITANALYSIS, supranote 5, at 59seeFrank PartnoyThe Siskel and Ebert of Financial
Markets?: Two Thumbs Down for the Credit Ratingraiges 77 WASH. U. L.Q. 619, 690-7081999) (listing eight
places in the United States Code and 60 placé®i€@bde of Federal Regulations where NRSRO status i
referenced).

7 Hill, supranote 3, at 44seePartnoy supranote 6, at 692 n.349 (charting history of incregsise of
ratings in legislation and regulatiorgeeBASEL COMM. ON BANKING SUPERVISION INTERNATIONAL CONVERGENCE
OF CAPITAL MEASUREMENT ANDCAPITAL STANDARDS: A REVISED FRAMEWORK (2004) (describing new
international standards for risk-based capital irequents that heavily relies on rating agencies).

8 Hill, supranote 3, at 44.

9 Alexander W. Butler & Kimberly J. RodgeiRelationship Rating: How Do Bond Rating Agenciesdess
Information?16 (EFA 2003 Annual Conference, Paper No. 4913P@Wailable at
http://ssrn.com/abstract=3458&@eWilliam H. Beaver et al., Differential Propertiesthe Ratings of Certified vs.
Non-Certified Bond Rating Agencies 8 (Sept. 20@4)published manuscriptyyvailable at
http://ssrn.com/abstract=5966¢Moody'’s is protected from most competition angrsctically guaranteed
business by virtue of legal requirements for abblfubond issuances to be rated by an NRSRO.").

10 Richard CantoriMoody’s Investors Service Response to the ConsdtBaper Issued by the Basel
Committee on Bank Supervision “A New Capital Adegugramework 25 J. BWKING & FIN. 171, 179 (2001)
(“By using ratings as a tool of regulation, regatatfundamentally change the nature of the ratgenay product.
Issuers pay rating fees, not to facilitate accetkd capital market, but to purchase a privilegfatus for their
securities from the regulator. As a result, licehseing agencies will have a product to sell rdgss of the
analytic quality of their ratings and their creditlgiwith the investor community.”); Steven L. Schwez,Private
Ordering of Public Markets: The Rating Agency Parad2002 UlLL. L. Rev. 1, 2(“To a large extent, the almost
universal demand by investors for ratings makdagaigencies gatekeepers of the types of secutlittdsnvestors
will buy. . . . This unprecedented power, combimgith their de facto control over international tetarkets,
makes the issue of whether rating agencies sheutdin unregulated more urgent.” (footnotes omijtesBePaul
Robbe & Ronald Mahieu, Are the Standards Too PoamEmpirical Analysis of the Timeliness and Prealixlity
of Credit Rating Changes 1 (Jan. 31, 2005) (unphbll manuscriptavailable athttp://ssrn.com/abstract=648561
(“In the United States, banks and other financiatitutions have only been allowed to hold bondmeéstment
grade quality (i.e., bonds that are raB®BB-or better) ever since 1936. As a consequence, favanedit rating has
become a necessity in order to acquire externdl cigiital.”).

3



DRAFT

The most vehement criticism of the Big Three is that they do not provide &canch
valuable information to the market®ne leading rating agency scholar argues that the Big
Three have survived not

because they produce credible and accurate information. They have not maintained
good reputations based on the informational content of their credit ratings. Instead,
the credit rating agencies have thrived, profited, and become exceedingly powerful
because they have begun selling regulatory licenses, [that is], the righthto be
compliance with regulatiott.

The Big Three also faced popular criticism for failing to warn of dremnfiaures such as that of
Enronl2 These academic and popular critiques led to Congress’ enactment of thdr@tiedi
Agency Reform Act of 2006, well before the extent of the credit crisis had beceantcl

Lost within the ongoing debate over the flaws of the Big Three is the fathélya
have also taken anti-consumer positions that were aligned with the intdrérsts industry
and the securitization industry as a whole. In particular, this aatiglees that the Big
Three took positions against a variety of consumer protection statutes thatteeded to
assist subprime borrowers because such statutes might slow the growth [dB8e R
market, thereby slowing the growth of the Big Three themselves.

This article proceeds as follows. First, it describes the development of thersubpr
mortgage market. Second, it describes the process of securitization and tifeathg
agencies in that process. Third, it describes the nature of the privilege tihaeé&mnain rating
agencies enjoy and how they abused this privilege. Fourth, it reviews &ffoetpulate them
and identifies the limitations of these efforts. It concludes by callingdnsumer protection to
be placed on the reform agenda for this industry.

THE EXPLOSIVE GROWTH OF THE SUBPRIME M ORTGAGE MARKET

The way that Americans borrow money to buy homes has changed radically since th
1980s!'“4 Before that time, Americans who wanted to buy a home would typically walkigito t
local savings and loan and speak to a loan officer who would evaluate their appltati
Depending on income, wealth, and ties to the community, the loan officer might have d@prove

11 Partnoysupranote 6, at 711.

12 seeEdward WyattCredit Agencies Waited Months To Voice Doubt Aliubn, N.Y. TIMES, Feb. 8,
2002, at C1.

13 P.L. 109-291, § 4(a), 120 Stat. 1329 (codified®U.S.C. § 780-7) (enacted in September 2006).

14 SeeMichael J. Lealnnovation and the Cost of Mortgage Credit: A Higtal Perspective7 HOUSING
PoL’'y DEBATE 147,166-72 (1996) [hereinafter LeHljstorical Perspectivie(describing the history of mortgage
lending in United States from 1980s to the mid-1)9Michael J. LeaSources of Funds for Mortgage Finantd.
HOUSINGRES. 139,150-53 (1990) [hereinafter LeSpurces of Fundigdescribing the role of government in
mortgage lending from the Great Depression thrahgh980s); Amy Crews Cutts & Robert Van Ordan, the
Economics of Subprime LenditgFreddie Mac, Working Paper No. 04-01, 20@4gilable at
http://www.freddiemac.com/news/pdf/subprime 012pa#.

15 SeeRobert Van OrdefThe U.S. Mortgage Market: A Model of Dueling Chest&é1J.HOUSINGRES. 233,
233 (2000).




loan. And typically, only those with a healthy, or “prime,” profile were appré%ethat is, they
had a steady work history, a large down payment, and no problems with theit’credit.

Thrifts!® were not only the dominant type of lender, but they also vertically dominated
the residential mortgage market. They originated and serviced the mostg@gét holding it
until it was paid off by the borrowé?. Now, technological, financial and legal innovations
allow global finance companies to offer a range of mortgage products to a beoadfarr
potential residential borrowers. As a result of these innovations, there has been annmbtindl
the submarkets of the mortgage industry.

A mortgage now can be:
(1) originated by a mortgage broker who makes money only from origination;

(2) serviced by a mortgage banker who did not originate the loan and may have
bought the right to service the loan from another mortgage banker;

(3) originated with the credit risk taken by one of the secondary market
institutions, perhaps along with a mortgage insurance company; and

(4) funded by a mortgage-backed security (MBS) sold into the capital markets,
and the MBS can be packaged as a bundle of derivative securities that
separate interest rate and prepayment risk among different inv&8stors.

“Subprime” lending had been a significant and growing portion of this activityhirepc
a peak of 20% of all originations in 2006 before the subprime market cridsBedbprime
lending is the extension of credit to those with lower incomes, less wealth andaiskii¢
profiles than traditional, “prime” borrowe?s. A negative consequence of the change in the
mortgage industry away from dominance by thrifts and toward relativelywiated specialty
firms has resulted in a variety of abuses in the subprime portion of the secoadkey. m

16 “Prime” mortgages share certain characteristicstirgd to their “type, duration, age, performanag] ather
specific criteria.” ECURITIZATION: ASSEFBACKED AND MORTGAGEBACKED SECURITIES§9.04, at 9-21 (Ronald S.
Borod ed., 2003) [hereinafteESURITIZATION]. In order to determine the “necessary level etddrenhancements
for financing,” rating agencies have developedst 8f the characteristics [that] a ‘prime pool’rekidential
mortgages” would includdd. at 9-21 to 9-22.

17 SeeDebra Pogrund Starklnmasking the Predatory Loan in Sheep’s Clothindiegislative ProposalR1
HARV. BLACKLETTERL.J.129, 131-32 & n.10 (2005) (describing typical p@ébrld War 1l loan application
process).

18 The term “thrifts” is a catchall that includes s&ys and loans, savings banks, and mutual savingsba2
U.S.C. § 1841(i) (2006) (defining “thrift institats” for the purposes of the Bank Holding Compay @ 1956).

19 Van Ordersupranote 15, at 233.

20 Id. at 233-34.

21 Yuliya S. Demyanyk & Otto Van Hemettinderstanding the Subprime Mortgage Crigsv. FIN. STUD.
(forthcoming 2009) (manuscript at 3ailable athttp://ssrn.com/abstract=1020396

22 SeeCrews Cutts & Van Ordesupranote 14, at 4-5see alsBaher Azmy & David Reisdvlodeling a
Response to Predatory Lending: The New Jersey Homreership Security Act of 20085 RUTGERSL.J. 645,652
(2004) (discussing a range of factors that haveédedcrease of subprime lending).
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Subprime loans have higher interest rates than prime #éavisst subprime loans are
originated by mortgage and consumer finance compahibtost subprime mortgages are used
to refinance existing mortgag&s.The secondary market provides much of the liquidity and
capacity for growth for the subprime market, with 75% of the subprime marketdesaritized
in 200626

Although mortgage default and delinquency rates began to rise in 2006, subprime lenders
kept lending?’ Lenders made loans on very easy terms, at least for initial teaser periods, to
borrowers with poor credit, low income and low as3&tBy 2007, the subprime market began
to look disastrous as a wave of foreclosures quickly built and swept across théhatien.
subprime boom had gone bust, taking the rest of the credit markets fRith it.

The subprime market is far less regulated and standardized than the prikaee rAar
such, it presents an opportunity for those seeking to separate financially unsatglistic
borrowers from the equity that they have in their homes. That is, it presents amnioipptot
engage in predatory lendifdg§.Most predatory behavior takes place between a mortgage broker
or mortgage banker and the borrow®mBut such thinly funded entities could not exist without
funding from secondary market investors.

Predatory lending was also far more common in the “refinance” or “home/’equit
marke#? than in the home purchase market because home equity borrowers have much more
equity in their home than purchasers: the existing home equity gives preéatbeysl a greater

23 HUD-TREASURY TASK FORCE ONPREDATORY LENDING, CURBING PREDATORY HOME MORTGAGELENDING
27-28 (2000).

24 U.S.GEN. ACCOUNTING OFFICE, CONSUMERPROTECTION FEDERAL AND STATE AGENCIESFACE
CHALLENGES IN COMBATING PREDATORY LENDING 22 (2004)available at
http://www.gao.gov/new.items/d04280.pftiereinafter GAO, GNSUMERPROTECTION.

25 ELLEN SCHLOEMER ET AL, CENTER FORRESPONSIBLELENDING, LOSING GROUND: FORECLOSURES IN THE
SUBPRIME MARKET AND THEIR COST TOHOMEOWNERS? (Dec. 2006)availableat http://
www.responsiblelending.org/pdfs/foreclosure-pagrart-2-17.pdf

26 SeeDemyanyk & Van Hemertsupra note 21, at 32.

27 Nick Timiraos,Hot Topic: The Subprime Market's Rough ROAtLL ST.J.,Feb. 17, 2007, at A7.

28 gSeeDamian PalettéFannie, Freddie Will Offer Lifelines to StruggliSgibprime BorrowersWALL ST. J.,
Apr. 17, 2007, at A12.

29 seeMichael M. Phillips et al.Battle Lines Form Over Mortgage PlawALL ST.J.,Dec. 7, 2007, at Al.

30 q.

31 SeeKurt Eggert,Held Up in Due Course: Predatory Lending, Secuatian, and the Holder in Due Course
Doctring 35 QREIGHTONL. Rev. 503, 511-13 (2002) (surveying a variety of deioms of predatory lending
proposed by scholars and regulators).

32 SeegenerallyLawrence Hansemn Brokers We TrustMortgage Licensing Statutes Address Predatory
Lending 14 JAFFORDABLEHOUSING& COMMUNITY DEV. L. 332 (2005) (describing predatory practices by
originators).

33 Charles Schorin et aHome Equity Loansn THE HANDBOOK OF NONAGENCY MORTGAGEBACKED
SECURITIES 79, 83 (Frank J. Fabozzi et al. eds., 2d ed. 1p@9¢inafter ANDBOOK]. The term “home equity loan”
covers many different products; it includes thelitianal second lien mortgage, but “it more comnyaiiday refers
to first liens to borrowers with impaired credistaries” and/or high debt-to-income ratitts. at 79 Home equity
loans are typically used to “consolidate consungdat éh a lower, tax deductible form[;] reduce a leonvner’s
monthly mortgage payment by extending the loanis g finance home improvements[;] monetize equityhe
home[;] finance temporary liquidity needs, suclicasducation or medical expenselsl’ at 84-85.
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opportunity to pack a loan with excessive fees that might not be readily identifiatiie
borrower who need not pay such increased out-of-pocket costs as a new homeown#&r would.

While there is no generally accepted comprehensive definition of predaidigdé® the
U.S. General Accounting Office (GAO) has cobbled together a good working descripis
“an umbrella term that is generally used to describe cases in which a brakeginating lender
takes unfair advantage of a borrower, often through deception, fraud, or manipulation, to make a
loan that contains terms that are disadvantageous to the borfwaecordingly, the GAO has
defined predatory lending so as to include the following abusive practices andosn(ig
excessive fees; (2) excessive interest rates; (3) singleypnecnedit insurance; (4) lending
without regard to ability to repay; (5) loan flipping; (6dd and deception; (7) prepayment
penalties; and (8) balloon payme#ts.

Predatory practices were present in much of the subprime ni&vide¢re low- and
moderate-income borrowers are concentrétefihey are used to prey on unsophisticated
homeowners, often those who are not integrated into the sphere of mainstreaml financia
institutions such as banks and credit unit¥hs.

34 SeeGAO, CONSUMERPROTECTION supranote 24,at 20.

35 SeeAzmy & Reisssupranote 22, a649 & nn.8-10 (discussing difficulties of comprebiaely defining
predatory lending).

36 GAO, CONSUMERPROTECTION supranote 24, at 18. Independent mortgage brokersdifpisell loans that
they originate to lenders for premiums ranging fi&#%. FTCH IBCA, SUBPRIME HOME EQUITY: WHAT NEXT? 8
(Apr. 27, 1999).

37 GAO, CONSUMERPROTECTION supranote 23at 18-19.

38 SeeAzmy & Reisssupranote 22, at 655-56 (discussing tactics of preddtarglers).

39 U.S.DEPTOFHOUS. & URBAN DEV., UNEQUAL BURDEN: INCOME AND RACIAL DISPARITIESIN SUBPRIME
LENDING IN AMERICA (2000), http://hud.gov/library/bookshelf18/ predgubprime.html.

40 SeeJames H. Carr & Jenny Schuefinancial Services in Distressed Communities: Fragrhe Issue,
Finding Solutionsin FINANCIAL SERVICES INDISTRESSEDCOMMUNITIES: |SSUES ANDANSWERSDS, 6 (Fannie Mae
Found. 2001).
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THE ROLE OF RATING AGENCIESIN RMBS SECURITIZATIONS

Real estate has always been considered good collateral becauselittieeeds
monitoring compared to other types of collateral, such as inventory, equipment, and othe
personal propert§t Yet, Wall Street investors had historically viewed mortgages as riskier
investments than those assets because they were regulated by a patchyeatlaofl state
laws#2 It is in large part because of this aversion that, prior to the 1970s, all e¢alleatling
was local® Wall Street had ceded these local mortgage markets to local lenders for these
reasons and because of the common belief that local lenders had more insight into local
conditions* This state of affairs was to change with the birth of securitization andawéhgpf
the secondary market.

The basic market requirements for securitization to thrive are stanelducbntracts;
grading of risk via underwriting; historical statistics of performancerofiai assets;
standardization of servicer quality; reliable supply of credit enhanmargyuters to handle the
complexity of the necessary analyses; and, most relevant here, standaraizapplicable
laws 45

The securitization of residential mortgages, in particular, is attractioan originators
because these mortgages themselves are not easily traded in a secoriaddary ma be
attractive to investors, each mortgage would require its own extensive and expealsiaBasn
and monitoring, as each typically has its own unique terms and risks. Theseecisicsct
would make residential mortgages, which are typically much smaller dmamercial
mortgages, of limited interest on secondary markets that rely on stantdardiaaeduce the
transaction costs associated with conveying assets from one party to &h@hwre the 1970s,
investors have become quite comfortable investing in RMBS because the statidardiza
mortgage terms overcame many of these probfénihe securitization of subprime mortgages,
in particular, took off when RMBS were designed with characteristicsrbialiaite them from

41 Claire A. Hill, Is Secured Debt Efficient80 Tex. L. Rev. 1117, 1134 (2002).

42 SeeKENNETHG.LORE& CAMERON L. COWAN, MORTGAGEBACKED SECURITIESS 1.11 (2005). They were
also viewed as riskier because mortgages were seilggied to local economies and a local recessionatural
disaster could increase defaults and decreaseathe wf a pool of geographically concentrated nagég.d.

43 SeeJoseph Philip ForteCapital Markets Mortgage: A Ratable Model for M&treet and Wall Stregh
COMMERCIAL SECURITIZATION FORREAL ESTATE LAWYERS REAL ESTATE FINANCE IN THE CAPITAL MARKETS:

RISKS AND REWARDS4-6 (ALI-ABA CLE, 2004).

44 Seeidat 4-6.

45 Leon T. Kendall Securitization: A New Era in American FinanteA PRIMER ONSECURITIZATION 1, 7
tbl.1.3 (Leon T. Kendall & Michael J. Fishman ed€96).

46 SeeClaire A. Hill, Securitization: A Low-Cost Sweetener for Lema@dsWasH. U. L.Q. 1061, 1073-74
(1996);cf. Peter M. Carrozzdyiarketing the American Mortgage: The Emergency H&imance Act of 1970,
Standardization and the Secondary Market RevoluB8rREAL PROP. PROB. & TR. J. 765, 778 (2005) (“Without a
standardized mortgage document and uniform lenicigniques, the secondary market never would hatterg
off the ground.”).

47 SeeHill, supranote 46, at 1074.

48 LORE& COWAN, supranote 42, 8 1.11. RMBS standardization in the 19v&s driven by secondary market
purchasing standards set by government-sponsoterpenes. Carrozzaupranote 46, at 797 (noting that Fannie
Mae and Freddie Mac agreed that first order ofrirss was development of standard mortgage).
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the increased level of credit risk from the underlying subprime mortgagéecallpool*®
Nonstandardized state law relating to lending practices and foreclosaramed, however, a
problem from the perspective of the financial services industry, includingtihg agencies.

Nearly every securitization of mortgage-backed securities is ratedeyyand often two,
of the Big Threé? The rating that the agency provides “is an assessment of the likelihood of
timely payment on securitie8!” The function of the rating agencies is to reduce “the
information asymmetry between issuers of securities and investors.”

The rating process is typically initiated by or on bebbh securities issué?. The issuer
then provides the rating agency with information regardiegdsuer’s background, strategy,
operations systems, historical performance data, andtberyioformation that may be relevanht.
The issuer then typically meets with the rating agencymam the proposed structure of the deal,
the nature of the underlying assets, and the operatidhe originator of the assets.

In order to evaluate the “loss potential” of nonagency mortgage pools (nonagency RMBS
are those that are not issued by government sponsored entities (like Fae)me Mgy
government agencies (like Ginnie Mae), and are also referred to as “palvateRMBS)>6
rating agencies need to evaluate four key aspects of a securitizatisaction: (1) frequency of
default; (2) severity of loss, given default; (3) pool characteristics;Bratddit enhancement
and the structure of the security.

In order to understand these four key aspects of the transaction, ratingagenduct
four types of analyses: (1) qualitati¥(2) quantitative? (3) servicing?® and (4) legal riskThe

49 SeeKENNETHTEMKIN ET AL., U.S.DEP T OFHOUS. & URBAN DEV., SUBPRIME MARKETS, THE ROLE OF
GSEs, AND RISK-BASED PRICING 9-10 (2002).

50 SeeRandall D. Luke & Louis F. Burké)nited Stategn SECURITIZATION 205, 221 (David G. Glennie et al.
eds., 1998); G. Rodney Thompson & Peter \taml Bond Ratings: A Test of the Certification Flimt of Rating
Agencies25FIN. Rev. 457,457(1990)(suggesting that typically two ratings significgndlecrease the yield of a
security, thereby increasing issuer’s return); RidiCantor & Frank Packévlultiple Ratings and Credit Standards:
Differences of Opinion in the Credit Rating Indy<t8 (Fed. Reserve Bank of N.Y., Research Paper B&Y,,9995),
available athttp://www.newyork.org/research/ staff_reports/egsh _papers/9527.p(Hirguing that additional ratings
“are likely to be most desirable when the degreenokrtainty about a firm’s prospects is large whdn the amount
of funds to be Raised . . . is substantial”).

51 Schwarczsupranote 10, at 15.

52 Id.at 10.

53 SeeSECURITIZATION, supranote 16, § 9.01, at 9-3.

54 Id. at 9-4.

55 Id. at 9-3. While RMBS issuers typically solicit ding, it is also standard practice for Moody’s &P to
rate a security even where an issuer has nottsali¢and paid for) a rating. Such ratings are basésgly on public
information. Butler & Rodgersupranote 9, at 1 (reviewing Moody’s unsolicited ratirgactices).

56 Lea,Sources of Fundsupranote 14, at 143.

57 Douglas L. Bendét al, The Rating Agencies’ Approadh HANDBOOK, supranote 33, at 191, 192.

58 “Qualitative analysis involves a review of thatems that could result in a delay or failure ofment to
the investors.” BCURITIZATION, supraat note 16, § 9.01, at 9-5. A primary concern ltae risk profile of the
originator. The rating agency will also review #gsets to be contributed into the collateral gopborting the
securities to be issued to determine, among ottiegd, the predictability of their cash flold. at 9-6.

59 Quantitative analysis involves a review of thehctiew aspects of the transaction. This quantitaginalysis
is a key part of evaluating the collateral and eieing the credit enhancement levels; it alsoelg to determining
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last type of analysis involves a review of the legal risks associatedcheifiréposed

transactiorfl These legal risks, also called “litigation risks,” include the risk that RMBS
investors will be liable for violations of consumer protection laws by thénatigys of the
mortgages in any given RMBS pd8l.0ne important type of litigation risk is whether a
particular mortgage might be the subject of a lawsuit by the borrower ankewtie ultimate
holder of that mortgage, a securitized pool, might face liability as &.réssilstates began to
enact predatory lending statutes in 199the rating agencies began to warn that such statutes
may impose liability on owners of RMBS because they abrogated the holderdoudse
doctrine in certain cases, allowing for assignee liability for violatadrsich statute®'

Standard & Poor’s, Moody’s and Fitch each had its own approach to rating RMBS pools,
but they all pay particular attention to the impact of consumer protection statuseich pools.
All of the Big Three review such statutes in order to determine whetherriéy)ambiguous;
(2) allow for assignee liability; and (3) allow for unquantifiable damages

The Big Three rate RMBS transactions by categorizing each sttieedbased upon the
nature and degree of the assignee liability and damages provisions of its aomsiention
law.%> Based on those evaluations, the Big Three decide whether the transaction cah be rate
and, if it can be rated, how much credit enhancement is necessary to achieviedteatew®®
In states where there is both assignee liability and unquantifiable damagmss waembers of
the Big Three have refused to rate various transactions containing mortgagedoasisch
jurisdictions®” Thus the Big Three can effectively shut down the entire mortgage market of a
state that passes strong predatory lending legislation.

“the sizing of the principal amount of the secestto be issued” and determining whether the issaedrities will
be able to make timely payment of the rated seearitd. at 9-6.

60 Rating agencies review the originators’ underwgjteriteria as well as the capabilities of the &ems of the
loans that are placed within the pool. Rating agenwill review individual loans to ensure thatyrcomply with
the originators’ stated underwriting criterild. at 9-11.

61 Id. at 9-10.

62 SeeKathleen C. Engel & Patricia A. McColgredatory Lending: What Does Wall Street Have tonith It?,

15 HousINGPoL'y DEBATE 715, 723 (2004) (“Litigation risk is the possityilthat borrowers will bring predatory
lending claims or, when charged with nonpaymeigerpredatory lending defenses against the triaatotvn their
loans.”).

63 North Carolina passed the first such law. NGEN. STAT. § 24-1.1E (West 2006).

64 That is, the law allows for liability for a wrongepetrated by the originator of a note to attachrto
assignee of the note.

65 SeePress Release, Moody's Investors Service, Mooggisorts on Impact of Predatory Lending Laws on
RMBS (Mar. 26, 2003) (on file with author); PressiéaseStandard & Poor’s, Evaluating Predatory Lending aw
Standard & Poor’s Explains Its Approach (Apr. 1803) (on file with author); Press Release, FitchiiRps, Fitch
Revises Rating Criteria in Wake of Predatory Legdiegislation (May 1, 2003) (on file with author).

66 SeePress Release, Moody's Investors Service, Moogglsorts on Impact of Predatory Lending Laws on
RMBS (Mar. 26, 2003) (on file with author); PressiéaseStandard & Poor’s, Evaluating Predatory Lending saw
Standard & Poor’s Explains Its Approach (Apr. 1802) (on file with author); Press Release, Fitctii®gs, Fitch
Revises Rating Criteria in Wake of Predatory Legdiegislation (May 1, 2003) (on file with author).

67 See generallReiss,Subprime Standardization, supnateError! Bookmark not defined.Error!

Bookmark not defined..
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In 2004, New Jersey felt compelled to amend one of its premier consumer protection
laws, the Home Ownership Security A8gven though it was enacted with broad partisan
support only one year prior. The New Jersey law was designed to control a sniedl ofim
unscrupulous brokers and lenders that originate extremely predatory loahsameayear,
Georgia found itself doing the same thing—amending its own antipredatoryddadiff the
Fair Lending Act, that it had enacted mere months béfore.

These changes were driven in large part by the Big Three which had decidézttin e
that the laws had to change. And change they did. The Big Three, which promotdubsease
no more than information-analyzing handmaidens to the invisible hand of the markegkeave t
it upon themselves to prevent states from regulating in their traditional sphergbarity:
mortgage and consumer protection ladWws.

A result of the Big Three’ analysis has been thay theeve pushed states to standardize
their consumer protection laws in a manner favorabléé Big Three and the RMBS industry.
This standardization is not implemented with the neéd#®meowners in mind. The evidence
is clear that key players in the more than twentgo#tates that passed predatory lending
legislation watched the interplay between the BigeEhaind these two state governmérdasd
modified their own bills to comply with the standardieatthat the Big Three imposed in
those two cases.

At the same time, the Big Three claimed to sell only their objectivgmedt. In the
words of a senior Moody’s employee, “it is widely recognized that a ratingcagad its
analysts should hedependentnot subject to influence by interested market forces, such as
financial intermediaries, governments, or issuers themsel¥eBut NRSRO ratings are, indeed,
subject to biases that are not consistent with the public infér@stis is also borne out by
admissions of NRSRO employees, who often describe themselves as “gdyofmate
investors’®

The Big Three, whether driven by bias or merely by their own mandatetexcpr
investors first and foremost, have come to hold a veto over state legislators wiadtéenzed
to stop predatory practices in their jurisdictions. This veto by unelected ouméable, private
corporations is highly disturbing, to say the least.

68 N.J.STAT. ANN. 88 46:10B-22 to 35 (West 2003 & Supp. 2008).

69 Ga.CoDE. ANN. §§ 7-6A-1 to -13 (West 2006).

70 ReissSubprime Standardization, supnateError! Bookmark not defined.Error! Bookmark not
defined., at 1033 (describing battle over New Jersey anar@e laws).

71 SeeEngel & McCoy,supranote 62, at 723 n.12.

72 See, e.gDiane VelascoQthers Have Tried Something Simjl&tBUQUERQUEJ., Jan. 26, 2004, at 9 (noting
that a spokesman for ACORN, which was instrumeantdtafting New Mexico’s predatory lending legistat, stated
that “[d]uring the last (legislative) session, wade sure that the [secondary market’s] problents thvé Georgia law
were not duplicated in the New Mexico law so we ldoili have the same difficulties”). For a thorougiview of the
legislation in those other stategeBaher AzmySquaring the Predatory Lending Circle: A Case fat&s as
Laboratories of Experimentatios7 FLA. L. REV. 295, 361-78 (2005).

73 GLOBAL CREDITANALYSIS, supranote 5, at 52.

74 ReissSubprime StandardizatipsupranoteError! Bookmark not defined.Error! Bookmark not
defined., at 1022-23.

75 SEESECURITIZATION, supranote 16, § 9.01, at 9-3.
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DRAFT
I NCORPORATING CONSUMER PROTECTION IN RATING AGENCY REGULATION

While regulators have incorporated the ratings of the Big Three into ¢geilations, the
Big Three themselves had not been regulated in any meaningful way before 2006. Thus, to the
extent that they made systemic mistakes or demonstrated systemsg thiagevere not held
accountable to anyone. The business model of the Big Three has been found to ke rife wit
problems: conflicts of interest, lack of transparency and lack of lead&rsinig three of the
main ones® But commentators have not identified the lack of a consumer protection agenda as
a problem in the industry. This should change.

Their business model was based on serious conflicts of interest, conflicts thdtafebul
did undermine the trust that others had in them. The Big Three were paid by theuwdsoer
needed their ratings and the profit motive drove the agencies to recklgsashdehe market for
their services by giving higher ratings than merited to many morgageed securitieS.

The Big Three were also deficient when it came to transparency. Tipeghe
investment banks to structure the transactions that they were to rate torametkemown to the
rest of the world® They were integrally involved, for instance, in legitimizing subprime debt
instruments like the collateralized debt obligation (CDecurities that make up many of the
toxic assets that are dragging down the balance sheets of so many finansialthe rating
agencies also claimed that their very sophisticated rating modelselabder enough to predict
with great accuracy the risk of default and delayed payffieltturns out however, that
“sophisticated” was just a way of saying complex and confu€irigke many other financial
players, it appears that their complex risk management models had some vesy simpl

76 SeeReiss,Reputational RisksupranoteError! Bookmark not defined.Error! Bookmark not defined.;
see alsdRobert A. PrenticeThe Inevitability of a Strong SEG1 GRNELL L. REV. 775, 794-95 (2006) (discussing
ratings agencies’ failures in 1990s).

77 See generallfReiss,Subprime StandardizatipeupranoteError! Bookmark not defined.Error!
Bookmark not defined. (describing how rating agencies sought to increaseket for mortgage-backed securities
ratings); Joseph R. Mason & Joshua Roswérere Did the Risk Go? How Misapplied Bond RatiDgase
Mortgage Backed Securities and Collateralized D@bligation Market DisruptiongMay 3, 2007)available at
http://ssrn.com/abstract=10274{gtescribing how rating agencies came to act asopanderwriting team for
complex mortgage-backed securities); Thomas Jp#dtck, IV & Chris Sagerd;aith-Based Financial Reputation:
A Primer on Oversight of Credit Rating Organizasd8, (Cleveland State University Research PapeORd.71,
March 2009)available athttp://ssrn.com/abstract=13750@%ting rating agencies’ “special role in strueir
transactions”); Timothy E. Lyncieeply and Persistently Conflicted: Credit RatingeAcies in the Current
Regulatory Environmersi5 (Indiana Legal Studies Research Paper No.A33,8, 2009)available at
http://ssrn.com/abstract=137490%ere was reason to believe that the credihgaigencies were helping to create
the ravenous demand for the products that fa@litéhe subprime mortgage crisis.”)..

’8See, e.gMichel G. Crouhy, Robert A. Jarrow & Stuart M.rfibull, The Subprime Credit Crisis of 07 8-10
(July 9, 2008) (unpublished manuscrigtyailable athttp://ssrn.com/abstract=1112467

79 SeeMason & Rosnhersupranote 77, at 13-15 (noting that rating agenciesvirtegral to determining
“marketability” of CDOSs).

80 See generallBECURITIZATION, supranote 16, § 9.01(2) (providing summary of how ratiggncies claim to
test MBS collateral under Great Depression worse&enario).

81 SeeMason & Rosnersupranote 77, at 68 (“The ability to repackage [morergcked securities] and call
them [CDOs], with no fundamental change to theik gharacteristics, in order to achieve an imprdwead rating
is the fundamental source of ratings arbitrage.”).
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assumptions undergirding them—national housing prices will never go down on a-year-t
basis, for oné&?

Finally, the leadership at the rating agencies set an ethos thét distorted the mission
of these firm$® The rating agencies did not properly monitor their employees to ensure that
they avoided even the most obvious conflicts of intéfedthere was a culture of understating
risks in their rating&® They also failed to alert the public as to changes in rating models that
impacted the value of their ratintfs.And they allowed “out of model adjustments” (that is,
material exceptions) to their ratings of certain securities whicim fig@w the value of the
rating into questiofi’

As a result, at the peak of the boom, they collected fees and did insufficient wonk to ea
them. As with all recent financial crises, there is the obligatory “smaang internal email:
one rating agency employee wrote to another that a transaction “could bhersttixy cows and
we would rate it.*® Understaffing appeared rampant at the agencies. Again, an employee
emails another a harmful admission: “staffing issues, of course, maKeiiltio deliver the
value that justify our fee$®

The Credit Rating Agency Reform Act of 2006 (the “NRSRO Act” or “the Pwatis
enacted, in part, to respond to the widespread criticism of the Big Three sgpfmom earlier
crises. In particular, it was intended to “improve ratings quality for the piatexf investors
and in the public interest by fostering accountability, transparency, aretiton in the credit
rating agency industry?® While the NRSRO does appear to be a step in the right direction as
far as investor protection is concerned, it comes up short with regard to copsataetion.

82 SeePeter L. Bernstein, Op-Edivhat Happens If We're WrongR.Y. TIMES, June 22, 2008, at BUSee
also CONGRESSIONALOVERSIGHTPANEL, SPECIAL REPORT ONREGULATORY REFORM: MODERNIZING THE
AMERICAN FINANCIAL REGULATORY SYSTEM 42 (2009) [hereinafter COBPECIAL REPORT (“Many of the models
involved excessively rosy assumptions about thditgua the underlying mortgages, ignoring the ftwat these
mortgages (especially the subprime mortgages) faemgskier than ever before and were in fact beiognsteadily
riskier year by year.”)

83 Aaron LucchettiMcGraw Scion Grapples With S&P's Woes—Chairman étéet Tone in Profit Push As
Ratings Firms Feasted on New ProdudLL ST.J., Aug. 2, 2008, at B1 (quoting Harold McGraw TEO of
Standard & Poor’s parent corporation, McGraw-Hillylhat we do is provide access to the capital mark. . If
the market wants those kinds of products and tkttutional investors want those products, themese with the
market and we're going to rate whateveiSge generall{).S.SeC. & EXCH. COMM’N, SUMMARY REPORT OF
| SSUESIDENTIFIED IN THE COMMISSION STAFF'S EXAMINATIONS OF SELECT CREDIT RATING AGENCIES23-32 (2008)
[hereinafter SEGUMMARY REPORT (reviewing conflicts of interest at rating agess).

84 SEC $/MMARY REPORT, supranote 83, at 23-27.

85 One ratings agency manager wrote to another éliags agencies were continuing to create an “even
bigger monster— the CDO market. Let's hope we #reealthy and retired by the time this house afdsa
falters.” Id. at 12, n.8.

86d. at 13-14.

871d. at 14.

881d. at 12.
89 4.

9 p.L.109-291, § 4(a), 120 Stat. 1329 (codifiedt).S.C. § 780-7).
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The NRSRO Act granted the SEC additional “statutory authority to overseeethe c
rating industry.®! Pursuant to the Act, the SEC issued implementing regul&fiofBe main
thrust of the Act and the regulations issued pursuant to it was to set up a proces$ilay whic
credit rating agency could apply to receive NRSRO status, thereby opening niguteyi to
competition.

It appears that the NRSRO Act is having some success in this regarchamtyer of
NRSROs has increased from 5 to 10 since the the Act was efa@ethe argue that increased
competition from other rating agencies will increase the accuracy of thEnBeg's
pronouncement¥’ It is unclear, however, whether the new NRSROs will actually present much
actual competition to the Big Thrée.The Act also identified various conflicts of interest that
rating agencies might face and banned certain of #elBut nothing in the NRSRO Act will
address the systemic bias that the Big Three have demonstrated toveacdrstatmer protection
initiatives.

As the SEC and Congress indicate the need for further reguiattas critical that any
solution encompass a greater good than just the investor protection embodied bgR© N&
and its attendant regulatioffs.One proposal to increase public scrutiny of the NRSROs would
use the process for broadcast license renewals as a model for NRSBter this proposal,
an NRSRO's periodic review would include an opportunity for public comment. IRORS
demonstrated systemic bias, such as system would ensure that that bias wisgingoli This
proposal rests on the assumption that NRSRO status will not be threatenedaféhmublic
complaints, but rather that the NRSRO will (like broadcasters) seek to avoid gharhing for

914,

9217 C.F.R. Parts 240 and 249b (2009). The Europkson is on the verge of enacting a similar retpria
regime. Joe Kirwinlnternational Developments: EU Lawmakers OK TougleRTo Oversee Credit Rating
Agencies4l Sec. Reg. & Law Rep. 757 (Apr. 27, 2009).

93 SEC websitehttp://www.sec.gov/answers/nrsro.h(fast visited June 10, 2009) (listing A.M. Best
Company, Inc., DBRS Ltd., Egan-Jones Rating Compaayan Credit Rating Agency, Ltd., LACE Financial
Corp., Rating and Investment Information, Inc. &whlpoint LLC as the seven other rating agenciesldition to
Fitch, Moody’s and Standard & Poors).

94 Gretchen Morgensoiyanted: Credit Ratings. Objective Ones, Pleds¥. TIMES, Feb. 6, 2005, at D1
(reviewing criticism of privileged rater oligopolyyestimony of Sean J. Egan, Managing Director nEfzmes Ratings
Company Before the House Subcommittee on Capitakdfis, Insurance, and Government Sponsored Ertities
29th Hearing—The Credit Rating Agency Duopoly Refiet of 2005,available at
http://financialservices.house.gov/media/pdf/112808df(“[A]dditional competition should encourage theuance
of timely, accurate ratings."3EC representatives have argued, however, thaetrfarkes may keep the number of
NRSROs down, whatever the application proc8esHill, supranote 3, at 57-59.

95 |ndeed, past experience indicates that the Big&ill gobble up any of the new NRSROs that prertis
offer real competitionSeeFitzpatrick & Sagerssupranote 77, at n.145.

96 15 U.S.C. 88§ 780-7(h)(2)-(i)(1) (20086).

97 Kara ScannellSEC Puts Ratings Firms on Notid&ALL ST.J.,Apr. 16, 2009, at C6. European Regulators
also continue to identify conflicts in the Big Tkrfe business modeEU Regulators Cite Continued Conflict of
Interest in Credit Rating Code of Condu4l Sec. Reg. L. Rep. (BNA) 1005 (June 1, 2008)inkhe U.S., EU
regulators focus solely on investor protection pay scant attention to consumer protection.

98 Indeed, because the Act forbids the SEC and #essfrom regulating “the procedures and methodetog
by which any [NRSROQ] determines credit ratingsg¢ #hct might need to be amended before a consutieadfy
solution could be implemented. 15 U.S.C. § 78042|c)

99 SeeHill, supranote 3, at 88 (describing proposals of Fidelity #minvestment Company Institute).

14



acting inappropriately?° Another reform proposal is to empower the SEC to issue a “Writ of
Review” to a rating agency to suggest that the agency reconsidergg¥atihis proposal could

be expanded to grant the SEC the power to suggest that a rating agency reconsider an
underwriting standard that negatively impacts issues of public coHéewdhile the former

proposal is no panacea, and the latter would probably only make sense as part of an overhaul of
the entire regulatory scheme for NRSROs, both suggest pathways for giripglilic access to

air and correct the structural biases of the industry.

CONCLUSION

The bust of the subprime market in the mid-2000s lede@lobal financial crisis of the
late 2000s. This crisis has virtually ended subprime lerfdiniipe current credit cycle. Most
subprime lenders have gone out of business or mergeativéhfinancial institutions. The
remaining financial institutions have tightened thenlemvriting so that they no longer lend to
those with subprime credit profiles. Itis likely, hoxge that subprime lending will return in some
form once the credit cycle turns.

Rating agencies were historically considered to be mere commertatthrs comings
and goings of the players in our free market economy while ensuring thatvabjefdrmation

100 |4.

101 Francis A. Bottini, JrCommentAn Examination of the Current Status of Rating Ajgmand Proposals
for Limited Oversight of Such Agengi&® S\N DIEGOL. Rev. 579, 613 (1993). Some rating agencies allow issue
to informally appeal a rating prior to it beingaated to the public. Rhodssipranote 2, at 314.

102 The state attorneys general would be approprisarels for petitioning the SEC on behalf of thbljou

103 The current crisis has unleashed many more refooposals, ranging from dramatically increasing
government involvement to increasing private coiitipetto tinkering with the incentives that ratiagencies
respond to. On the one extreme, some have sudgbstiethe federal government take over the joprofiding
ratings. Fitzpatricksupranote 77, at 39 n.191 and accompanying text. dpysoach is too extreme a remedy,
however, for the problem of the Big Three’s biaagainst the public interest. A slightly less ratdligroposal is to
use public funds to align the NRSROs’ profit motiwvith the public goodSeelLynch,supranote 77 (suggesting the
creation of a public credit rating agency to ekigpbarallel with private NRSROs, using taxpayerasl to make the
public a paying subscriber for rating informatianpooviding tax incentives to reward increased sacy in
ratings). A more modest example of this generpt@agch is that taken by the Congressional Overs$ighel,
which has proposed the creation of a Credit R&®agiew Board that would “sign off on any rating def it took
on regulatory significance.” COBPECIAL REPORT, supranote 82, at 44.

As to increasing private competition, former SE@mmissioner Joseph Grundfest has proposed that
investors form their own “shadow” rating agenciesssue “shadow” ratings to make NRSROs more adebis
for the quality of their rating$2anelists Call for More Competition, Accountabilifyansparency in Ratingd1
Sec. Reg. & L. Rep. (BNA) 693 (Apr. 20, 2009).

And as to tinkering with the incentives thatmgtagencies respond to, F. Philip. Hosp V has mego
implementing a “handicapping system” to “createglées for [rating agencies] that inflate theirimgs for a given
security...."Problems and Reforms in Mortgage-Backed Securitiesidicapping the Credit Rating Agenci&9
Miss. L.J. (forthcoming 2010) (manuscript at 3ailable athttp://ssrn.com/abstract=1362338nd John Patrick
Hunt has proposed that rating agencies “be requirelisgorge profits derived from issuing ratings oertain
novel financial products under particular circumsts when the ratings are inaccur@eedit Rating Agencies and
the “Worldwide Credit Crisis:” The Limits of Reputan, the Insufficiency of Reform, and a Proposal f
Improvement2009 ®LumM. Bus. L. Rev. 109, at 181.

Whatever their merits, such approaches on their are unlikely to exert sufficient influence ovbe rating
agency industry to curb its systemic biases ag#nespublic interest.
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is widely disseminated to &f** This view, however, fails to take into account the privileged
regulatory status that the SEC and other government regulators have grantéigortimee. It
also fails to take into account the role that the Big Three have in structuriné Risiisactions.
They now have a gatekeeper function in the secondary market, and they can allbiaghe
favor of a growing secondary market to influence decisions that als¢ m¢ters of great
concern to the public. The SEC should remedy this state of affairs by fprenaéwing rating
agency policies to determine whether they are improperly vetoing statexcamgrotection
initiatives.

104 Many commentators see this rating agency role@asdiminant oneSeePartnoy supranote 6, at 633 n.62
(cataloging articles arguing that ratings haverimfational content). Such articles ignore or dist¢aha obvious
privileged regulatory status of the NRSROs as aglthe consistent finance literature that arguats‘tnedit ratings
are of scant informational value.” Frank Partrniblye Paradox of Credit Ratingi® RATINGS, RATING AGENCIES
AND THE GLOBAL FINANCIAL SYSTEM 65 (Richard M. Levich et al. eds., 2002)
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